CITY OF CARSON 701 East Carson Street

Legislation Text

File #: 2015-215, Version: 1

Report to Mayor and City Council
Tuesday, March 17, 2015

Unfinished Business

SUBJECT:

CONSIDER STATUS REPORT ON THE REGIONAL WATER QUALITY CONTROL
BOARD ENVIRONMENTAL INVESTIGATION AND CARSON DECLARATION OF THE
EXISTENCE OF A LOCAL EMERGENCY WITHIN THE CAROUSEL TRACT

. SUMMARY

This item is on the agenda at the request of Mayor Pro Tem Santarina to provide
updates at all regularly scheduled City Council meetings related to the
environmental investigation of the Carousel Tract.

. RECOMMENDATION

CONSIDER and DISCUSS.

lll. ALTERNATIVES

TAKE such other action the City Council deems appropriate that is consistent with
the requirements of law.

IV. BACKGROUND

On February 27, 2015, the Los Angeles Water Quality Control Board (Regional Board)
replied to all interested parties and persons regarding procedural request on the Tentative
Revised Cleanup and Abatement Order No. R4-2011-0046 (Revised CAQO), former Kast
property (Exhibit No.1). The Regional Board denied Barclay Hollander Corporation’s
(Barclay) request to submit additional written evidence and a formal evidentiary hearing
prior to the Regional Board’s adoption of the Revised CAO. However, the Regional Board
will accept the deposition of Mr. George Bach, dated November 19, 2014, submitted by
Barclay into administrative record for this matter. Mr. George Bach’s deposition is available
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via the Regional Board website:

<http://www.waterboards.ca.

The Regional Board will consider received comments or evidence in rebuttal to Mr. George
Bach deposition from parties or interested persons by March 26, 2015, at 5:00 P.M.
Additionally, the Regional Board will not accept Integrated Resource Management, Inc.’s
(IRM) additional substantive comments and the attached report by L. Everett & Associates
into record (Exhibit No. 2, triangle 42).

The Regional Board is aware of pending subpoenas for the depositions of certain staff of
the Regional Board who are members of the Site Cleanup Program Staff (SCP Staff)
regarding this matter. Should these depositions proceed, the Regional Board will consider
at a future time and upon the request of any party, whether to accept additional deposition
transcripts into the evidentiary record.

As directed by City Council, staff is providing correspondences from the Regional
Board, Barclay, Shell Oil (Shell), and Integrated Resource Management (IRM) from
December 8, 2014 to February 27, 2015  (Exhibit No. 2).

Testing of property in the Carousel Tract is continuing and the latest reports are
posted on the Regional Board’s website at:

<http://geotracker.waterboards.ca.gov/profile report.asp?

As of February 6, 2015, the completed Residential Sampling Activity is as follows:

) 272 homes have been screened for Methane. (95%)

o 273 homes have had soils sampled and vapor probes installed. (96%)
) 273 homes have had vapor probes sampled. (95%)

) 261 homes have had indoor air sampled. (91%)

o 244 of 261 homes have had their 2" round of indoor air sampling. (94%)

Timeline of Activities

A general timeline that tracks past and current activities of the Carousel Tract
environmental investigation is included as (Exhibit No.3).

V. FISCAL IMPACT

None.
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VI. EXHIBITS

1. Regional Board letter dated February 27, 2015. (pgs. 4-8)

2. Correspondences from the Regional Board, Barclay, Shell, and IRM from

December 8, 2014 to February 27, 2015. (pgs. 9-110)

3. Carousel Tract Environmental Investigation Timeline. (pgs.111-119)

Prepared by: Ky H. Truong, Public Safety and Community Services Manager
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Los Angeles Regional Water Quality Control Board

February 27, 2018

Via E-Mail Only

TO ALL PARTIES AND INTERESTED PERSONS:

Frocedural Requests regarding Tentative Revised Sleanup and Abatement Order
Mo. R4-2011-0046, Former Kast Property Tank Farm

The Regional Water Quality Control Board, Los Angeles Region (Regional Board), acting
through Ms. Deborah Smith, Chief Deputy Executive Officer, received several procedural
requests refated to the Board's consideration of the Revised Cleanup and Abatement Order No.
R4-2011-0046 for the Former Kast Property Tank Farm (Revised CAO).

Procedural Reqguests by Barclay Hollander Corporation.

On December 24, 2014, Barclay Hollander Corporation submitted a request to (1) submit
additional written evidence for consideration by the Regional Board and inclusion in the
administrative record, and (2) schedule a formal evidentiary hearing prior to the Reglonal
Board's deterrnination whether to adopt the Revised CAC. Both requesis are deried, with the
following exception. '

The Regional Board will accept into the administrative record for this matter the deposition of
Mr. George Bach dated November 19, 2014, as submitted by Barclay Hollander Corporation to
the Regional Board on January 8, 2015 ‘ ‘

On October 31, 2013, Site Cleanup Program Staff first circulated a drafi Revised CAD that
identified Barclay Hellander Corporation as a responsible party. A copy of the Draft Revised
CAQ and notice of an opportunity to comment on the Draft were provided by Site Cleanup
. Program Staff to Barclay Holiander by U.S. Mail. After receiving written comments, Shell and
Barclay Hollander were provided an additional opportunity to respond to the comments
received. Barclay Hollander submitted extensive comments and evidence to the Regional
Board on both January 21, 2014 and June 30, 2014. Barclay Hollander now seeks to submit
additional evidence into the evidentiary record.
The Regional Board will not accept evidence into the record that was previously available and
could have been submitted in a fimely matier during the prior noticed comment periods. The
Regional Board will therefore not accept reports or other evidence dated prior to the June 30,
2014 comment deadline. - .

CHARLzE D IHINGER, CHAIR | SAMUEL LINGER, EXEGUTIVE OFEICER
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The Regional Board will not accept intc the record the expert reporis by Mr. Jeffrey V.
Dagdigian and Mr. Charlés R. Faust dated November 14, 2014 and December 22, 2014, A
total of two sworn declarations and three technical reports by Mr. Dagdigian and Mr. Faust are
aiready included in the evidentiary record. The reporis now offered were prepared after the
noficed comment periods in this proceeding, for purposes of ltigation. The Regional Board
cencludes that the additional delay and burders of a technical review and evaluation of these
additional reports, at this point in the proceedings, outweighs their probative value. This
conclusion is supporied by the fact that timely-submitted sworn statements and technical reports
by these authors are a part of the record and are being considered by the Board.

The Regional Board will not accept into the record the deposition transcript of Mr. F. Edward
Reynolds, Jr. dated July 7, 2014, This deposition appears to concern an expert report written
by Mr. Reynolds at the request of the law firm of Girardi & Keese. Because that expert report
has not been submitted to the Regional Board and is not z part of the evidentiary record, the
deposition testimony regarding the report and the theories underlying the report Is not
sufficiently probative to justify consideration at this point in the proceedings.

The Regional Board will accept into the administrative record the deposition of Mr. George Bach
dated November 19, 2014, In this instance, the probative vaiue of Mr. Bach's testimony, insofar
as it contributes to evaluation of his prior testimony already submitted, is outweighed by the
additional burden on the parties and the Regional Board. Although all parties to the proceeding
shall be allowed time to review and respond to the testimony, it is not of a nature that would
require a technical svaluation and response as would the review of a technical expert report.

The request by Barclay Hollander Corporation to schedule a formal evidentiary hearing prior to
the Regional Board's determination whether t6 adopt the Revised CAQO is denied. The Regional
Board has considered whether an evidentiary hearing would substantially assist in its
~ consideration of the Revised CAQ. The Sits Cleanup Program Staff offered multiple
opportunities  for parties and interested persons to submit written testimony and evidence
“relevant to the Draft Revised CAQ. Barclay Hollander has utilized these opporiunitiss and
submitted more than 1,000 pages of documentary evidence. The factual guestions raised by
the Draft Revised CAO are primarily technical and therefore, fit to be addressed through written
expert reporis and written rebuttal. Some factual questions are raised that relate to events that
occurred. at the former Kast Property Tank Farm nearly fifty years ago. To the extent that the
parties have been able fo locate witnesses with first-hand knowledge of these evenis, writien
statements —~ by Mr. Leroy M. Vollmer and Mr. George Bach - are included in the record and wil
be considered by the Regional Board. These witnesses are very elderly and the Regional Board
would hesitate to require their physical attendance at any hearing, particularly given that their
oral testimony is likely to duplicate previously submitied writien testimony. An oral evidentiary
hearing would not likely enhance the evidentiary record, but rather, result in the needless
presentation of cumulative evidence.

in light of the particular factual, legal, and policy questions that are raised, the Board has
determined that the issues are adequately and thoroughly addressed through the submitied
written evidence and testimony, that Barclay Hollander has been provided the opportunity for
fair consideration of its claims, and the burden and cost of an oral hearing is not warranted in
this instance.
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Procedural Reauesis and Substantive Comments by Mr. Robert Boweock,

On Jdanuary 7, 2015, Mr. Robert Bowcoek of integrated Resource Management, Inc.
commented on the substance of the Revised CAQ and atiached documentary evidence to his
leiter in support of his comments. The Regional Board considers Mr. Bowcock's istier, in part,
as a request to submit the additional substantive’ commenis and the attached report by L.
Evereti & Associates dated January 7, 2015.

M. Bowcock's substantive comments and the attachad report by L. Everett & Associates are

untimely and will not be accepted into the record.  Mr. Boweock has not aileged that he was not
~ appropriately notified of the prior opportunities to submit written comments or provided other
justification for the date of these submittals.

Deposition Testimony of Site Cleanup Prooram Staft

The Regional Board is aware of pending subpoenas for the tlepositions of certain staff of the
. Regional Board who are members of the Site Cieanup Frogram Staff with respect to this matfer.
Sheuld these depositions go forward, the Regional Board will consider at a future time and upon
the request of any party, whether to accept the deposition transcripts into the evidentiary record.

Ooportunity ‘to‘Commen‘é and Request for Additional Information.

An electronic copy of the transcript of the deposition of My, George Bach dated November 19,
2014, is attached with this Istter. The Regional Board will consider commenis or evidence in
rebuital o the attached document from parties or interested persons that are received by March
26, 2015, at 5:00 pm. ‘ ' ‘

The Regional Board requests that the Site Cleanup Program Staff submit the following by
March 13, 2018, regarding the March 20, 2014 memo from Dr. ©.P. Lai io Samuel Unger, (1) a
more detailed explanation of the three assumplions on which the finite method analysis was
based and (2) full page color copies of the series of contour graphic results.

The Regional Board also requests that the Site Cleanup Program Staff provide the Regional
Board with three compieie copies of the materials provided to the Regional Board on December
8, 2014, as well as subsequent information that was submitted in response 1o the December 8¢
materials, with the exception of evidence rejected by this letter. The Regional Board requests
these copies by March 13, 2015. :

Flease send comments by e-mail to nicole kuenzi@waterboards:.ca.gov, and to all parties and
interested persons cc'ed on this notice. If you are unable to submit comments by e-mai,
comments may be submitied by mail to Nicole Kuenzi, Office of Chief Counsel, State Water
Resources Control Board, 1001 | Street, 22™ Floor, Sacramento, CA 05814,

If you have any questions regarding this letter, please contact Nicole L. Kuenzi at
(916) 322-4142 or at nicole kKuenzi@waterboards.ca.gov.

Chief Deputy Executive Officer, Los Angeles Regional Water Board
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~Arano, Wendy@DTSC <Wendy. Arano@dtsc.ca.govs;

Mr. Samuel Unger - Mr. Robert Bowcock
Executive Officer integrated Resource Management, inc
sunger@waterboaids.ca.gov bbowcock@irmwater.com
Patrick Dennig, Esq. Frances McChesnay, Esq.
Gibson Dunn & Crutcher LLP Senior Staff Counsel
Plennis@gaibsondunn.com Frcchesney@waterboards.ca.gov
Krista Hernandez, Esg. Michael Laslie, Esq.
Gibson Dunn & Crutcher LLP _ Caldwell Lestie & Fractor, PC -
khernandez@aibsondunn.com leslie@caldweli-leslie.com

Deanne Miller, Esq.
Morgan, Lewis & Bockius LLP
dimilier@morganiewis. com

interested parties e-mail list mairtained by the Regiona! Board:

Bellomao, Ange 0 (LOS ANGELES COUNTY) <abellomoe@ph. Iacaunty gove
‘Alan.Caldwsli@shell.com",

‘bbowcock@irmwater.com”;

'‘BCY @fire.lacounty.gov';

. 'biones@fire.lacounty.gov”

‘caumais@girardikesse.com";
‘ehris.manzini@edeiman.com”:
‘crangan@ph.lacounty.gov':
‘derrick. mims@asm.ca.gov';
‘ed plati@shell.com’;
‘gramirez@ph.iacounty.gov’;

: ‘eric.boyd@maEihcus&gov*;

'idear@carson.ca.us”,

Carlisle, Jﬁm@CDEHHA <Jim rsEe@@ahhd ca.gove
Kim.lesniak@shel.com’;

’kkatona@bas.iacsunty.gov :

‘kirvong@carson.ca.us”

leslie@caldwsli-esiie.com’:

isa@cerrell.com"

'markridiey-thomas@bos.lacounty.gov"

‘MarkGrivett (mgrwe%ti@geosyntec com} {mgrivetti@ueosyniec.com)’;
‘relark@fire lacounty.gov'; _

‘reustance @geosyntec.com’;

'Robbie Ettinger (reﬁmger@geosyni&c com} (retlinger@geocsyntec.com):
Romero, Robert@DTSC <Robert. Romero@dtse. ca. gov;
‘rtahara@bas lacounty.gov’;

‘rvasquez@ph.iacounty.gov';

‘snourish@fire lacounty gov':

Wuroff@f relacounty. gov
‘zaft@caldwell-leslie.com"
‘Christian Osterberg {chnsﬁan c}sterbam@urs com)
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‘heather.benfield@tetratech.com’;

favier. weckmann@tetraiech.com"

'Nancy MeilahnFowler (nancy. meilahn fowler@urs.com}’

‘Rebecca Frend (rebecca frend@urs.com)”,

‘Roy Patierson (roy.patterson@urs.com)’

Romera, Robert@DTSC <Robert. Romero@disc.ca.govs;

Unger, Samuel@Waterboards <Samuel. Unger@waterboards.ca.govs
Rasmussen, Paula@Waterboards <Pauia. Rasmussen@waterboards ca.govs;
Heath, Arthur@Waterboards <Arthur.Heath@watsrboards.ca.govs:

Wililams, Thizar@Waterboards <Thizar Willams@waterboards.ca.gov>;
Kapahi, Gita@Waterboards <Gita.Kapahi@waterboards.ca.gov>;

Fordyce, Jennifer@Waterboards <dennifer. Fordyce@waterboards.ca.govs:
McChesney, Frances@Waterboards <Frances.McChesney@waterboards ca.gove;
‘eric.boyd@mail house.gov'; ‘

emry.connelly@mail. house.gov”

Lauffer, Michael@Waterboards <michael. lauffer@waterboards.ca.govs,
‘crangan@ph.iacounty.gov';

"Kim.Clark@fire lacounty.gov';

‘deBoer, Krista (KdeBoer@gibsondunn.com)’;

Lagudis, Susana@Waterboards <Susana.Lagudis@Waterboards.ca.gov>;
‘ndennis@gibsondunn.com”, o
Thermand@carson.ca.ug’;

‘nhermandez@gibsondunn.com’; :

Doug Weimer (douglas.welmer@shel.com) (douglas. weimer@shell.com):
Ayalew, Teklewold@Waterboards <Teklewold Avalew@waterboards.ca.govs
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Los Angates Hagional W&W. Dizadivy Control Bogred

December B, 2014

Whichae!l Carter, President
Dole Food Company, Ino.

cfo Patrick W, Dennis

CGibson, Do & Cruicher LLP
333 South Grand Avenus

Los Angeles, CA SO071-5 1497

Douglas . Wetmey, Project Manager
Shell Gl Producis US

20945 5. Wilmingion Avenue
Carsomn, TA 90810

BUBJECT: TENTATIVE REVISED CLEANUP AND ABATEMENT ORDER PURSDANT
TO CALIFORNIA WATER CODE SBECTION 13384 CLEANUP AND
ARATEMENT ORDER RO, B4-261 1-0044

SITE

FORMER KAST PROPERTY TANK FARM LOCATED SOUTHRAST OF THE
INTERSECTION OF MARBELLA AVENUE AND EAST 244TH STRERT,

CARSON, CALIFORNIA (SCF NG, 1230, SITE 1D NO. 2840330, CA@ HOR
2061 1-8046)

Dear Mr. Carter and Mr, Weimer:

Ihe California- Regional Water Quality Controt Board, Los Angeles Region (Regional Board) is the state
regulatory ageney responsible {or oversceing the investigation and cleanup of sites in Los Angeles and

Ventura Counties pursuant (o the Porter-Cologne Water Quality Control Act (Porter-Cologne Act) and
other applicable laws and regulations.

PEE!“%U&E'I% t its authority, Deborah Smith, Chief Deputy Exccutive Officer of the Regional Board, issued
Cleanup and Abstement Order R4-2011 Gi}% (2011 CAO) o Shell Ol Company (Shell). The 2011 CAG

required, among other tasks, that Shell continue its investigation of the Site, conduct piiot tests, conduct a
human health risk assessinent, and prepare and submit for Regional Board upproval a proposed remedial
action plan (RAP), including a feasibility study regarding methods of remedistion. Prior to issuance of
the 2011 CAQ, Shell requested that the Regional Board add the developers of the Site as responsibie
parties to the CAQO, inchuding Barclay Hollander Corporation (Barclay) and Dole Food Company, Inc.
(Dole). The Regional Board declined 1o add the developers to the draft CAC at that tme and issued the

CAO to Shelt only on March 11, 2011, but the CAQ included a finding that the Regional Board would
continue to investigate the need to name additional responsible parties.

Gn October 31, 2013, Paula Rasmussen, Assistant Exccutive Officer of the Regional Board, who
supervises the Site Cleanup Program, issued a public notice providing the opportunity for interested
persons to comment on proposed revisions to the 2011 CAO (Proposed Drafi Revised CAO).  The
proposed revisions would add Barclay as a responsibie party to the 2011 CAQ. Ms. Rasmussen issued a
subsequent public notice providing the opporiunity for additional comments on the proposed revisions,
Written comments outside the scope of the revisions were not accepted nor responded to. The faw firm of

Gibson Dunn on behalf of Barclay and Dole and the law firm of Morgan Lewis on behalf of Shel!
submitted timely commaents.
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Michasi Carier, President December §, 2014
Bole Food Company, Ine.

The Regional Board Stie Cleanup Program stafl has considered the comments roceived regarding the
Proposed Draft Revised CAQ. In response to those comments, the Regional Board Site Cleanup Program
staff continues 1o propose to add Barclay as & responsible party io the 2011 CAO snd has modified the
Proposed Dieaft Revised CAC. The modified documenst is referred o a5 the Tentative Revised DAG, See
Adtachment,

The Regional Board Site Cleanup Program staff has prepared 2 Memorandum to Deborah Smith, Chief
Deputy Bxrecutive Officer of the Regional Board, with numerous attachments, recommending that she
issue the Tentative Revised CAO naming Barclay Hollander Corporation. A copy of the Memorandum is
enciosed for your information. These documents and other data and reports for the Bite are also available
for your review at the Regional Hoasrd office and are siso posted on the UeoTracker databage;
hitps:/geotracker waterboards. i poviprafile. reportaspfalobal idsT 10000600728,

I you have apy questions, please contavt the project mavager, Dr. Telklewald Avaiew at (213 576

G73% nyalew@waterboards.cngov), or Mis. Thizar Tintut-Williame, Bite Cleanup Unit 11 Chief, a

{213} 5T6-6T15 (twiltimms@waterboards.cagov).

Stncerety,
,/’ 3 -y
f[ etk / LU T ELB
Paula Rasmussén
Assistant BExecutive Officer

Aveachment: Draft Tentative Revised Ouder
Enclosure: Memorandum (o Deborah Smith from Samue! Unger dated December 8, 2014

cor [With Attachment and Bnclosure]

Patrick W, Dennis

Gibzon, Dunn & Crutcher LLP
333 South Grand Avenus

Los Angeles, CA 90074-3197
pdennis@gibsondunn.com

Krista Hernander

Gibson, Dunn & Crutcher LLP
333 South Grand Avenue

Los Angetes, CA 90074.3197
khernandez@gibsondunn.com

. Barclay Hollander Corporation
5840 Uplander Way, Suite 202
Culver City, CA 90230

BPeanne Miller

Morgan, Lewis & Bockius LLP
300 South Grand Avenue
Twenty-Second Floor




Michael Carter, President December 8, 2014
Pole Food Company, Ino.

Las Angeles, CA 90071-3132
dimiller@imorganiewis.com

dichael [eslis

Coldwell Leshie & Proctor, PC
1000 Wilshire Bhvd, Suite 606
Log Angeles, CA 9001 7-2463
teshe@ealdwell-leshie com

Frances L. MeChesnay

Attorney IV

Gffice of Chisf Counsel _

State Water Resources Coniror Board
ML T Streer, 220d Floor

Sgeramento, CA 95814

frances mechesney@waterboards.ca.gov

Jennifer Fordyee

Attorney T

Office of Chief Counsel

State Water Resources Control Board
1001 | Street, 22nd Floor
Sacramento, CA 95814

jennifer fordyce@walerbosrds.ca gov

e FWithowt Enclosure]

Janice Hahn, Honorable Congresswomar, U% House of Representatives,
Califorria’s 44th District

Mark Ridiey-Thomas, Superviser, Second District County of Los Angeles

Isadore Hall, I, Assembly member, 64th Assembly District

imm Dear, Mayor of Carson

Melson Hernandez, Carson City Manager

Ky Truong, City of Carson

James Carlisie, Office of Envivonmental Health Mazerd Assessment

Bl Jones, Los Angeles County Fire Department

Barry Mugent, Los Angeles County Fire Department

shaitin Nourishad, Los Angeles County Fire Department

Miguel Garela, Los Angeles County Fire Department

Kim Clark, Los Angeles County Fire Department

Hoang Ly, Los Angeles County Fire Department

Cyrus Rangan. Los Angeles County Departiment of Health

Angelo Bellomo, Los Angeles County Department of Health

Karen A Lyons, Sheit O Products 1S

Thomas V. Girardi, Girardi and Keese Lawvers

Robert W. Bowcock, Iniegrated Resources Management, LLO




ATTACHMENT {£
BRAFT TEMTATIVE REVISED (A0

STATE OF CALIFORNIA
REGIONAL WATER QUALITY CONTROL BOARD
LOs ANGELES BEGION

CLEANUP AND ABATEMENT ORDER NG, R4-2011-0046
REQUIRING

SHELL OIL COMPANY
AND
BARCELAY BOLLANDER CORPORATION

T CLEANUF AND ABATE WASTE
DISCHARGED TO WATERS OF THE STATE
PURSUANT TO CALIFORMIA WATER CODE SECTION 13304
AT THE FORMER KAST PROPERTY TANK FARM,
CARSON, CALIFORNIA

Cleanup and Abatement Order No. R4-2011-0046 (Order) requires Sheli Oil Company and Darclav
Hollander Corporation, (hereinafier “Discharger”™) to assess, monitor, and cleanup and abate the
effects of petroleum hydrocarbon compounds and other contaminanis of concern discharged to soil
and groundwater at the former Kast Property Tank Farm facility (hereinafier, the “Site™} located
southeast of the intersectivn of Marbella Avenue and Rast 244" Street, i Carson, California,

On March 11, 2011, the Regional Water Quality Control Board. Los Anzeles Resion {Regional
Board) issued the Order reguiring Shelf Ot Company (Shell) to investisate and cleanun the Site.
On July 28, 2010 in comments on the drafl Order, the law firm of Maorgar Lewis on behalf of
Shetf. requested that the Regional Bourd name Diole Food Company. Inc. (Dolel and its whoilv.
owned subsidisry Barclay Hollander Corperation (BHCY 33 responsible sarties in the Order
Chiorean Lewis 2010 Letier™). Atthat time, the Regional Beard declined to add Dole and BHO
to the draft Owder and isswed the Order to Shell onlv,  Subsequently. on April 27. 2011 the
Rewional Board issued ap order pursuant o California Water Code section 13267 {13267 Crden)
requiring Dole to provide technieal informaiion about the Site. On Sentember 15, 2G11, the lew
{irm of Gibson Dunn on behalf of Dole provided a detailed letter and attachments in TESDOnse 1o
the 13267 Ovder disputipg that it and/or BHC should be named as responsible partics in the
Order (“Ciibson Dupm 20171 Letier™).  On Osiober 31, 2017 the Rosinnal Bosrd®s Assisian:
Laecutive Officer proposed adding BHC as a responsible partv to the Order and provided

"'Water Code section 13304 (m) states, in part: Any person who has discharged or discharges waste into the
waters of this state in violation of sny waste discharge requirement or ofher order or prohibition issued by a
regional board or the state board, or who has caused or parmitied, causes or permits, or threatens to cause or
permit any wasie t be discharged or deposited where it s, or probably will be, discharged inte the waters of
the sute and creates, or (hreafens to create, 2 condilion of pollution or nuisance, shall upon order of the
regional board, clean up the waste or abate the effects of the waste, or, in the case of Hreatened pollution ar
nuisance, take other necessary remedial acton, including, bt not limbed 10, eversesing cleanup and abatement
. efforis.



Shelt Off Company -2~ File No. 97 - 043
Former Kast Property Tank Farm
Cleanup and Abatenent Order No., R4-201 10046

opporiurlies o submit comments on Ociober 31, 20071 and June 4 2014, Gibson Danp and
Morgan Lewis submitted comments,  For the reasons discussed below. the Order is herebv
revised o add BHC, g wholly-owned subsidiary of Dole. as 2 responsible party in the Order
pased on information provided by Shell and Dole angl inthe fles of the Resional Roard,

Ag of the date of this revised Order, Shell has compieted many of the tasks required by the Orger
since il issuance on March 11, 2011, This Order is not beinp revised 1o delete msks already
completed by Shell but is being reviced {0 sdd BHC as s responsible party and 1o make
appropriste findines based on the information provided by Dole and Shell since issuarce of the
Qrder and fo clarify thet the Discharger is responsible for preparing draf envieonmental
documentation,  The BReoional Board’s flies include records documentine the acivities
oasseciated with this Order,

The Regional Board herein finds:

BACKGROUND

b2

Dhscharger: Shel-Oi-Company Shell, previously Shell Company of California, is 2
Responsible Party due to ies: (a) ownership of the former Kast Property Tank Farm, and (b)
former operation of a petroleum hydrocarbon tank farm at the Site resulting in discharges
of waste at the Site. Barclay Hollander Corporation (BHC) is a responsible party due to it
{a} past ownership and/or &s b successor to past owners of the Site. and (b) developmernt of
the preperty vesulting in discharpes of waste at the Site. Shell and BHC are hereafter
referred to collectively as “Discharger”. The actions of the Discharger have caused or
pennitied waste to be discharged or deposited where it is, or probably will be, discharped
into the waters of the state and have creaied & condition of poliution or nuisance.

%, Loeation: The Site is located southeast of the intersection of Marbelia Avenue and Fast
244" Sirest in the City of Carson, California. The Site octuples approximately 44 acres
of land and is bordered by the Los Angeles County Metropolitan Transporiation
Authority raifroad right-of-way on the netth, Lomita Boulevard on the south, Marbella
Avenue on the west, and Panama Avenue on the east (Figure ). The Site was praviously
owned by the-Discharger Shell, whe operated three oil storage reservoirs from the 19705
to the mid-1960s. The central and southern reservoirs each had 2 capacity of 756,000
barrels of off and the northernmost reservoir had a capactty of 2,000,600 barrels of oil.
The Site presently consists of the Carousel residential neighborhood and city streets.

3. Grouvadwaier Basin: The Site is located on the Torrance Plain of the West Coast
GUroundwater Basin {Basin), in the sonthwester: part of the Coastal Plain of Los Angeles
County. Beneath the Site, the first encountered groundwater is estimated at 54 feet below
ground surface {(bgs). The Basin is underlain by a series of aquifers, the deeper of which
are used for drinking water production. These aquifers are with incressing depth, the
Gage aquifer, Lynwood aquifer, and Silverado aquifer. The nearest munieipal water
supply well is located approximately 400 feet west of the Site. As set forth in the Water
Ouality Control Plan for the Los Angeles Region (the Basin Plan), adopted on June 13,
1994, the Regional Board has designated beneficial uses for groundwater {among which
inciude muricipal and domestic drinking water supplies) in the West Coast Basin and
has established water quality objectives for the protection of these beneficial uses.
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Az detatled tn the findings betow, the Discharger's activitdes at the Ste have ceused or
nermiited the discharge of wasie resuliing in seoll, soll vapor, and groundwater peliution,
chuding discharges of wasie 1o the waters of the state, and nuisance.

SITE HISTORY

& Propevty Owrership and Leasehold Information: Based on mformation submitted 1o the
Regdonal Board by the Discharger, the Site has the following property ownership and
leasehold history:

A Agcording to the Sanborn maps dated 1924 and 1925, the $ite was owned and
operated by “Bhell Company of Californta (Kast Proporiy)” beginning in
approximiately 1924 uptil the mid-1960s. The St was used as a tank farm,
which incivded fiwes crude off storage reservoirs, Reservoir Ros. 5, 6 and 7.
Reservoir Mo.§, the center reservoir, had a capacity of 750,000 barrels of oil
and was under lease w General Petroleurn Corporation. Reservoir No. 6, the
southernenost reservolr, had a capacity of 750,000 barrels of oil; and Reservoir
Mo, 7, the northernmost reserveir, had a capacity of 2,000,000 barrels of oil.
Aceording to Sanborn map notations, the reservoirs had concrete-lined earth-
stopes with frame roofs on wood posts, swrounded by earth levees averaging
2¢ feet in height with 7 foot wide walks on top. One oil pump house was
depicted on the 1925 Sanborn map within the southern portion of the Sie.
Since construction, the Site was used as a crude ofl storage Teservoir.
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d. In 1965, Richard Barciay and Shell executed 3 Purchase Option Aoreement.
wherein Richard Barelay (or his nomines) agreed to purchase the Property,
subject to a favorable engineering report and other restrictions. Richard
Barclay was a pringcipal in an entity known as Barclav-Hollander-Curei. In
1966, Lonita Development Company (Lomita}, a California partnershin,
was designated as Mr, Barelay's *nominee” and purchased fhe Property from
shell with the reservoirs in place. Lomita explicitly agreed in writine to
compleie decommissioning of the reservoirs, In phases berween 1967 and




o

Shell Gi1 Company w5 File No. 97 - 043
Former Kast Froperty Tank Farm

Cleanup and Abaternent Ovder No. R4.201 1-0046

“petroleum oder, however the amount of actusl oil contained ir the soil is unknown.” ¢ One of
the soil enpineering reports also indicated that sobl used o Bl in the reservoirs and retorm (he
Property te ity natural grade came from the berms surrounding each rescrvoir snd surrounding
the perimeter of the Properry,” In 1967, Lomita began transferring title of individual parcels. [n
1969, ttle to remeining narcels was granted by gram deed from Lomita to BHC, Then BHC
beean transferring fitle 1o the rest of the parcels.

& Chemical Usage: Based on the Phase | Environmental Site Assessment (ESA) dated July
4, 2008 conducted by Shell O Products® (SOPUS) consultant, URS Corporation, the
Site was used for the storage of crude off in all three reservoirs on the property from ot
least 1924 1o 1966, Subsequent records indicate that in the 1960s the reservoirs may also
have been used for storage of bunker oil. Onpoing investigations indicate petroleum
iydrocarbon compounds including volatile organic compounds {VOCs) and semi-volatile
organic compounds {SVOCs) are impacied in the subsurface soil, soil vapor, and
groundwater underiving the Site,

EVIDENCE OF DESCHARGES OF WASTYE ANE BASIS FOR ORDER

~2

Waste Discharges: The following summerizes assessment activities associated with the
Site:

a. In 2007, under the regulatory oversight of the California Department of Toxic
Substances Control (3TSC), an environmental investigation was initiated at the
former Turco Products Faciiity (TPF). Soil vapor and groumdwater wers
investigated in areas directly west of the Site and at locafions in the northwestern
pertion of the Site.  The DTSCorequired investigation detected petroleum
hydrocarbons, benzene, toluene, and chiorinated solvents in soil and soil vapor.
A multi-depth sell vapor survey, which included soil vapor sempling on the Site
at locations coincident with the former Kast Site footprints, detected benzene at
concentrations up to 150 micrograms per lter (pg/l). Benzene was detected a
TPF groundwater monitoring well MW-8, which has a northeast flow direction,
at a concentration of 1,800 ug/l. Therefore, groundwater monitoring well MW.g
is located upgradient of the Kast Site. Chlorinated solvents were alse detected ai
the Kast Site groundwater monitoring well MW-5.

b. The Final Phase [ Site Characterization Reporr dated October 15, 2009, whic
was prepared by URS Corporation on behall of SOPUS showed that soil impacts
consisted primarily of petroleum hydrocarbons spanning a wide range of carbon
chains and including Totel Petroleum Hydrocarbons (TPH) as gasoline {g), TBH
as diesel (TPHd), TPH as motor oif (TPHmo), benzene, and maphthalens {See
Tables 1, 2A, 2B, and 3},

* See Exhibit 78 to Gibson Dunn 2011 Letter. March [E. 1966 Banort by Pacific Soils
Engineering Ine.
' See Exhibit 31 and Declaration of Lee Yolmer, sttached fo Oibson Duns 2011 Letter,

© Shell Oft Products US is the dib/a for Bquiton Esterprises LLC, which is wholly owned by Shelt Ol
Company.
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e bune 2009, 4 subsurface investigation of public streets in the Carouse)
neighborhood consisting of ten cone peneirometer/ranid optical sereening
tools (CPT/ROST) was performed. The CPT/ROST logs indicated seversl
focations within the Site with elevated hydrocarbon concentrasions. The
CPT/ROST logs also showed that the highest apparent soil impacts
ocgarred at depths of 12 feel bgs, 36 feat bgs, and 46 feet bes,

A total of 228 soll samples were collected during the Phase 1 Site
Characterization. The analyiical data for soil samples collected from sofl
borings advanced on public sirests across the Sie (Figurs 2) were as
folfows:

I The highest defected concentration of TFH was 22,000 milliprams
per kKitogram (mpfigy and TFHg, TPHY, and TPHmo were 5,800,
22,000, and 21,000 mprke, respectively,

il. Benzene, ethylbenzene, ioluene, and xylenes were detected in
concemrations as high as 21,000 micrograms per kilogram
(ughkg), 32000 pg/ke 12,000 npphke and 140,000 up/kg,
respectively:

i, SVOCs were detected in concentrations as high as 47 meg/kg of
naphihalene, 38 mp/kg of i-methylnaphthalens, 63 mp/kg of 2-
methylnaphthalee, 12 mg/kg phenantiwene, and 9.0 mg/kg pyrone;

iv. Arsenic and lead were detected in concentrations as high as 53.2
mg/kg and 52.5 mpfke, respectively.

Soil vapor samples collected from a S-foot depth and greater below the
public streets in the Carousel neighborhoed indicated elevated benzene
and methane (Figures 3 and 4). Benzene was detected at a maximum
concertration of 3,800ug/t, which exceeds the California Human Health
Sereening Level (CHHSLY value of 0.036 up/l for benzene sel for
shallow zoil vapor In a residential area. Methane was also detected in
concentrations as high as 59.7 % (by volume) that significantly exceed
its fower explosive limit of 3% (by volume), posing 2 potentlal safety
hrazard.

¢. Between September 2009 and February 2010, residential soll and subesksh soil
vapor sampling was conducied at 41 parcels (Figure 5 a — £ Tables | and 2) and
the resulls were as follows:

Surface and subsurface soil (0 1o 10 feet bgs) detected concentrations of
chemicais of concern that significantly excesded soil screening levels ag
follows:

L VOOs - Benzene (14,000 up/kg), tetrachlorosthylene (PCE)
(22,000 pg/kg), 1.24-wrimethylbenzene (34,000 ug/ky), and 1,3,5-
trimethylbenzene {14,000 workg);
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L EVOOCs - MNaphibalene (18 mefkg), Benzo(apvrens (2.5 mpfke),

[ _ L) [ BRE

henzo{ajanihracene {1 mgikg),  chrysens (027 mpke),
phenanthrens (.28 miglkg), and pyrene (0,19 mg/kg), and

i Lead was also detected af a maximum concentration of 307 mg/icg,

I, The highest defected concentration of TPHg was 5000 mg/kg, TPHd
was 33,000 mp/kg, and TPHmo was 41,000 mp/i;

B Ag of September 27, 2010, sub-slab soll vapor samples have besn
wollected from 172 homes in ths Carcusel neighborhood,  Additions!
data continues to b coliected as part of the Phase B Sl
Characterization. The validated data from the first 41 homes detectad
benzene, naphthalenc, 1.24-trimethyibenzene, i3, 5-trimethylbenzene,
ethylbenzene, pfuexyiencs, toluene, and acefone, at a maximum
concentration of 4,500 micrograms per cubic meter (pgim’), 2,200
pgfm’, 1,000 pg/nt, 1100 pg/m’, 5,200 pg/m’, 700 pgim’, 270 pg/ny’,
respeciively.

d. Berween November 19, 2009 and February 15, 2010, additonal step-out soil and
soil vapor sampling at the elevated soil vapor sampling locations were conducted
in selected locations benesth the public stroets at the Site.  The measwed:
concentrations for petroteum hydrocarbons in sofl were as follows:

i The bighest detected concentrations of TPHg was 9,800 my/kg, TPHd
was 22,000 mgikg, and TPHmo was 21,100 mg/kg;

L. The highest detected concentrations of benzene was 33,000 pgfig,
Ethylbenzene was 42,000 ug/kg, oluene was 11,000 pg/ke, and xylenes
were 140,000 ugike, respectively;

I BVOUs were detected in concenirations as high as 47 mgikg of
naphthalene, 33 mg/keg of t-methylnaphthalene, 33 mghkg of 2
methyinaphthalne, 6.1 mg/kg phenamthrene, and 3.9 mg/kg pyrene; and

. Arsenic and lead were detected in concentrations as high as 28.2 mg/kg
and 13.6 mgfkg, respectively,

¢ InJuly 2009, the installation of six on-site groundwater monitoring wells (Figure
5 were completed and quarterly groundwater monitoring was initiated.
{roundwater was encountered at 53 feet bps. Groundwater samples from five of
the six wells contained concentrations of benzens at 2 maxlmum concentration
of 140 peg/l and erichloreethylene (TCE) &t 3 maximum concentration of 290
ug/l.. One of the monitoring wells (MW-3) contains = free product or a Heht
non-agueous phase liquid {ENAPL) with a maximum measured thickness of 9.01
foot as of May 27, 2014,

£ EHowree Elimination snd Remediation States 49 the Site
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. The resuls of the initial soil and so il vapor Investigation indicate the presence of
elevaled methane and benzene at concenirations exceeding the Lower Sxplosive
Limit and the CHHEL for shatlow soil vapor, at several locations beneath the
public streets af the She. On October 15, 2009, the Regional Board divested the
Discharger to expeditionsly design and implement an interim remedial acton.

b. On May 12, 2010 the Regional Board approved SOPUS's proposed Boil Vapor
Extraction (SVE) pilot test in order to evaluate the use of this technology as o
remedial option for VOCs at the Site,

9. Sumpazry of Findings from Subeurlace bovestipations

i Reglonal Board stafl bave reviewed and evaluated numerous technical reports and
revords pertaining to the velease, detection, and distribution of wastes on the Sie
and its vicinity. The Discharger bas stored, used, and/ov discharged petrofeurs
hydrocarbon compounds at the Site. Elevated levels of TPH and other wastes have
been defected in soil, soil vapor and groundwater beneath the Site.

. The sources for the avidence summarized above include, but are niot Hmited 1o

L. Various techaical reports and documents submitted by the Discharger or its
representatives to Reglonal Board staff,

[l Site inspections conducted by Regional Board staff, as well as meetings,
letters, electronic mails, and telephone communications betweas Regional
Board staff and the Discharger and/or its representatives.

L Subsurface drainage study for the Site reservoirs submitted by Givardi and
Keese, the law firm retained by some of the residents of the Carousel
aeighborheod,

it Summary of Carrent Condifions Reguiving Cleanup and Abaterent

a. Based on the Phase I ESA for the Site dated July 14, 2008 (prepared by URS
Corporation} and the most recent information provided to the Regimm E{)mé by
SOPUS: 1y 50C sold the Kast Site 1o Lomils Developmen BEE
affilate of Richard Barclay and Barclay- Hella:}aermﬁurm in E%é with the
reservoirs in place; 2) the Pacific Soils Engineering Reports from 1966 to 1968
indicate that Lomila Develepment—Company emptied and demolished the
reservoirs, and constructed residential housing; 33 part of the concrete floor of
the central reservoir was removed by Lomite Developmens-Company from the
Site; and 4) where the reservoir bottoms were left in place, Lomita Bevelopment
Gempany made 8-inch wide cireular wrenches in conceniric circles approximately

15 feet apart to permit water drainage o allow percolation of water and shudge
present in the reservoirs into the subsurface.

b, There is no consistent frend in the vertical distribution of detected concentrations
of petroleum hydrocarbon cempeunds that can be discerned from soil boring data
fo date. Although, the majority of the aforementioned highest detected TPH
concentrations were obtained from the 2.5-foot depth samples, there were
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multiple locations where the highest concentrations were in the S-foot or 10-foo
samples. This may be due o the nawre of previous development activities by
Lomita Bevelepment-Gompany at the Site (Le., the construction and demokition
of the former reservoirs and site grading in pr @paratmn for development of the
residential wact).

On May 11, 2010, Bnvironmental Enginesring and Contracting, consultants
hired by Girardi and Keese, conducted exploratory trenching in order to locate
sid identify the obstructions that have been frequently encountered during the
advancement of shallow soil borings af many of the residential homes
mvestigated 1o date. Regional Board staff observed the encountering of an
approsioaetly B-inch thick conerete shab oxiending ot the trench excavation
termination depth of © feet, 2 inshes. The Pacific Soils Fas i?s(ﬁ’"‘riﬂ;’ Hepor
dated lanuary 7, 1966 states that ma reservoirs were Haed with & “four inch
planket of mmfmwa conerete”. These obstructions are presumed 1o be remnants
of the conerete liners of the former reservoir,

Results from the 169 Imterim Residential Sampling Repors submitted 1o the
Regional Board through Nevember 17, 2010 indicate that for surface and
subsurface soil sampling (0 to 10 feet bgs), the cancer risk index estimate s
between 0 and 10 for 107 residential parcels, between 10 and 100 for 60 parcels,
and exceeded 100 for 2 parcels. In the area where the highest cancer indey is
documented, SVOUs {i.g, Benzodapyrens, benzo(ayamibracens,
mnz{)(b}t‘ﬁuo‘mmheﬂe asz chwseﬁe}, banzone and athyfbeﬁzene: were the

mdex

For the Carousel neighborhood investigation, the Regional Board is using the
most protective cancer risk screening levels recommended by the State and
federal governments, which is one in one million (I x 10°) additional risks. For
sereening purposes, the Regional Board routinely uses the most mnservatwe
(health-protective assumptions) risk based screening levels of 1 x 107 for the
target chemical. This screening level is based on a target risk ievei at the {ower
end of the US Environmental Protection Agency (USEPA) risk management
range of one-inea-miltion risk (1 x 10°) for cancer risk and 2 hazard guotient of
i

The presence of a chemical at concentrations in excess of a CHHSL does not
indicate that adverse impacts to human health are cecurring or will occur, bus
suggests that further evaluation of potential human health concerns is warranted
(Cal-EPA, 2005}, It should also be noted that CHHSLs are not intended to “set

. final cleanup or action levels to be appiied al contaminated sites™ (Cab-EPA,
H05)

Results from the 169 Interim Residential Sampling Reports submiitted to the
Regional Board through November 17, 2010 also indicate that for the sub-slab
soil vapor data collected from the residential parcels, the canver risk index
estitnate was between O and 10 for 147 parcels, between 10 and 100 for 20
parcels, and gredter than 100 for 2 parcels. The two highest cancer risk index
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wers estimated s 550 and 120, In most cases, benzene was the primary
contributor {6 the cancer risk index estimate.

. The Office of Environmenial Health: Hazard Assessment (OFHHA) nevformed o
quantitative risk evaluation of TPH using surface and subsurface (G to 10 fest bgs)
soil TPH fractionation data for the 41 residential parcels {Table 3). Based on the
risk calculation, OEHHA estimated maximum exposures for a child and compared
the resulting exposure estimates of reference dosages with that provided by DTSC
interbm  guidance dated June 16, 2006, QOBHHA concluded that aromatic

- hydrocarbons in the C9 1o C32 range at five parcels exceeded their reference
values for children fExhibit 1),

g The San Francisco Bay Regional Waser Cuatity Control Board developed the
Environmental Sereening Level (ESL) as guidance for determining when
concentration of TPH may present a nuisance and deteciable odor. The ESL, based
on caleulated odor indexes, for residential tand-use is 100 mg/kg for TPHg and
TPHG., The soil TPHg and TPHd data obtained from the Site were detected up to
9,800 mg/kg and 85,000 mp/kg, respectively, which exceed the BSL,

1. Pollution of Waters of the Siate: The Discharger has caused or permitied waste to be
discharged or deposited where it is, or probably will be, discharged into the waters of the
state and creates, or threatens to create, a condition of poliwtion or nuisance. As described
int this Order and the record of the Regional Board, the Discharger owned and/or operated
the stie in a manner that resulted in the discharges of wasie. The constiuents found at the
site as described in Finding & constitute “waste” as defined in Water Code section
13050(d). The discharge of waste has resulted in poliulion, as defined in Water Code
section 1305008, The concentration of waste constituents in soil and groundwater exceed
water quality objectives contained in the Water Quality Contrel Plan for the Los Angeles
Region (Basin Plan), including state-promuipated maximum contaminent levels, The
presence of waste al the Site constitutes & “nuisance” as defined in Water Code section
13030{m). The waste is present af concentrations and locations thar “fe injurious 1o
Realth, or iy indecent, or offensive lo the senses, or an obstruction to ihe Jree use of
property, 50 as jo interfere with the comfortable enjoyment of Hfe or property . . . and
falffects at the same time an entire community or neighborhood, or any considerable
number of persons,ofthough the exient of the amovance or damage inflicied upon
individuals may be unequal ®

1Z. Need for Technical Reports: This Order requires the submittal of techmical or
monitoring reports pursuant © Water Code section 132677 The Discharger is required
te submil the roports because, as described in the Findings in this Order, the Discharger
is responsibe for the discharpe of waste that has ceused pollution and nuisance. The
Teports are necessary (o evaluaie the exient of the impacts on water quality and public
health and o determing the scope of the remedy.

Water Code section 13267 authorizes the Regional Board to regire any person who has discharped,
discharges, ov is suspect of having discharged or discharging, waste 10 submit technical or mofHtoring
DTORram reporis.
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13, A&@ﬁ&gf regtiesied-by-the-Diseharger,the-Fegional- Board-is-desliningto-nome-additional
Nt 2 A £ - i 5 kb 3 ' .
patenitaly-respansible-partes— PP to-tis-Ordes Hhie-tine  Subsiantial svidence

%zxdz{:mes that the I‘}'s&charg@r caused a r ;‘)eriit@d wa,sfze to be dis{:harga,d ‘!mo waters of sm:ﬂ

m‘tad the Siie thcn aoié me propeity m the ﬁfﬁv&iﬂi}ﬁfsj ieavnm in n%ace: ihre@ TESErVOLg
mci vesidual petrolowmn hydrocarbons in at least one tank and in soil upderpesth and
surrounding the reservoir, The residual petroteum hyvdrocarbons are still present ot the Site
and continue 1o cause pollution and nuisance. as dogumented in this Order and the Regionsl
Board files. Hewever—the The Regional Board will-centinuete has investigated whether
additional— _polentiallv _responsible partles (imcluding, but not Hmited o, Lomia
Development Company, Richsrd Barclay, Bwela}f»é-éel}ﬂmﬁm’-{lumh Dole Foods, Inc,
Barclay Hollander Corporation and/or any of s successors) pnd has determined thas

Barclay Hollander Corp c:»ramm cauwd of pzwr*mm i t%ze? dzschargﬁ of waste gt the Site and

aﬂy»@@%@%@&m@é&aﬁ@w@#ﬁm B C cmd/sr i r}mdewsqoz purchac,ed the ‘%12@ w:t%
explicit knowledpe of the presence of the petrolenm reservoirs and the presence of residual
petrgleum hvdrocarbons and conducted varioms activities, including partlallv dismantling
the concrete in the reservelrs and grading the onsite reaterials, thereby spreading the waste.
The residual petrolevn hydrocarbons are stitl present 2t the Site and gontinue o cauge
noilution and nueisance as decumented in this Order and the Berional Boeard files. BHC isa
wholly-owned subsidiary of Dole.  Including BHC as a responsible parey in this Order &
consigient with orders of the State Water Resources Control Board construting. Waier Code
section 13304 naming former owners whe had knowledee of the aciivities that resulted in

the discharee and the lewal ability to control the continuing discharee.! Includine RHC a5 &

Regional Board becomes aware of any ofher tesponsible parties it will consider neming
such persons in this Order,

4. The-Bischerger Shell, in a fetter to the Regional Board dated May 5, 2010 (Exhibit 23,
stated that it is considering a variety of potential alternatives that can %W applied at specific

See ey ‘mt& Wam B{mrd Grder Mo, WO 5}2 13( mesgs; j;r' g §5§§ﬂ § _gggg Eiggfm; Vgg 20.3

Nattl}nal {,m; anci Crw of I Nauoﬁ&l&zw Commumw Daveion ; ‘
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parcels and in the public streets in order to aveld environmental impacts and avoid any
significant visks to human health at this Site. The-Disshasmer Shell also indicated that if it
becomes necessary for residents o relocatwe seporarily to perform this work, #he
Diseharper—8helt will take appropriate steps to minimize any inconvemience and
compensate themn for sny resuliing expenses,

15. issuance of this Order is being taken for the protection of the environment and as such iz
exempt ffom provisions of the Califormia Envirenmental Quality Act (CEQA) (Pubic
Resources Code section 21000 et seq.) in accordance with California Code of Regulations,
titie 14, sections 15061(b)3), 15306, 15307, 15308, and 15321, This Order generally
equires the Discharger to submit plans for approval prior o implementation of cleanup
activities at the Site. Mere submittal of plans is exemps from CBOA a8 submittal will not
cause a direct or indirect physical change In the envirorment and/or it an aciivily thal
cannot possivly have a sigaificant effect on the environment. CEQA review at this time
would be premature and speculative, as there js simply not enough information cConCerming
the Discharger's proposed remedial activities and possible associated environmental
impacts, If the Regional Board determines that implementation of any plan required by this
Order will have a significant effect on the environment, the Regional Board witl conduct
the necessaty and appropriate environmentat review prior to Exeoutive Officer approval of
the appticable plan,

16, Shell submitied 5 pronosed Remedial Action Plan (RAF) on June 30, 2014, Afier review
of the proposed RAP, the Resional Board determined that implementation of the RAP
coutd _have a sienificant_impact on the environment and that _prenaration of gn
environmental impaet renort is neceseary

17. Pursuant {o section 13304 of the California Water Code, the Regional Board may seelk

reimbursement for ail reasonable costs to oversee cleanup of such waste, abatement of the
effects thereof, or ofher remedial action,

THEREFORE, IT 1S HEREBY ORDERED, pursuant o California Water Code section 13304
and 13267, that the Discharger shall cleanup the waste and abate the effects of the discharge,
including, but not {imited to, total petroleum hydrocarbons {TPH} and other TPH-refated wastes
discharged to soil and groundwater at the Site in accordance with the Tollowing requirements:

k. Complete Delinestion of On- and OfF-Site Waste Erseharges: Completely delineate
the extent of waste in soil, sofl vapor, and groundwater caused by the discharge of
wastes including, but not limited to, TPH and other TPH-refated waste constiiuents a
the Site into the saturated and unsaturated zones, Assessment has been ongoing under
Regional Board oversight, but assessment is not yer compiete, If ongoing
reinterpretation of new data derived from the tasks verformed suggests that
modification or expansion of the tasks approved by the Regional Board is necessary for
complete assessment, the Discharger is required to submit a work plan addendumi{a).

2. Continge o Conduet Groundwater Menitoring and Heporting:

a. Continue the existing quarterly groundwater monitoring and reporting program
previously requived by the Regional Roard, and
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b, As new wells are mmstalled, they we 1o be incorporated into the existing
groundwater monitormg and reporiing program

Conduct Remedial Aetion: Initlate a phased cleanup and abatement program for the
cleanup of waste in soil, soil vapor, and groundwater and abatement of the effects of
the discharges, but not limited to, petroleum and petolevm-related comaminated
shaliow scils and poliution sources as highest priority,

shatlow soils in this Order are defined as solls found w0 & nomingl depth of 10 feat,
where potential exposure for residents and/or construction and vtiity maintenance
workers 16 constdered  likely (Refl Supplemental Guidance for Human Mealih
Muliimedia Risk Assessments of Hezardows Waste Shiss and Pormitied Facilities -
CalbPA 1996).

Specifically, the Discharger shall:

a. Deveiop a pilot testing work plen, which includes 1) svaluation of the
feasibility of removing impacted soiis to 10 feet and removal of contersinated
shallow soils and reservoir concrete siabs encountered within the uppermost 10
feet, ncluding areas beneath residential houses; and 2) remadial opiions that
cat be carried out where site characterization (including indoor air testing) is
completed; 3) plans for rsiocation of residents during soil remeval activities,
plans for management of excavated soil on-site, and plans o minimize odors
and noise during soii removal. The Discharger is requirad to submit this Piiot
Test Work Plan o the Regional Board for review and spproval by the
Executive Officer no later than 60 days afler the date of Issuance of this Ouder,
Upon approval of the Pilot Test Work Plan by the Executive Officer, the
Discharger shall implement the Pllot Test Work Plan submit the Pilor Test
Report that includes the findings, conclustons, and recommendations within
120 days of the issuanee of the approval of the Pilot Tast Work Plan.

b, Conduct an assessment of any potential environmental tmpacts of the residual
concrete stabs of the former reservoir that includes: (1) the impact of the
remaining concrete floors on waste migration where the concrete floors might
still be present; {2) whether there is a need for the removal of the concrete; and
(3} the feasibility of removing the conerete floors beneath (i) unpavad areas at
the Site, (i{) paved areas at the Site, and (i) homes at the Site, The Drischarger
is required to submit this environmental impact assessment of the residuai
conerete slabs to the Regional Board no later than 30 days after the completion
of the Pilot Test.

¢ Prepare a full-scale impacied soil Remedial Action Plan (RAP) for the Site.
The Discharger is required to submit the RAP to the Regional Board for
review and approval by the Executive Officer no later than 60 days after the
date of the Executive Officer’s approval of the Pilot Test Report.

L The BRAP shall include, at a minimum, but is not Hinited o
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A detailed plan for remediation of wastes in shallow sotl thar
will incorporate the results from the Soil Vapor Exfraction
Filot Test currently being performed.

A plan to address any impacted arcs beneath any existing
paved areas and concrete foundations of the homes, if
warraned;

A detaiied surface containmeant and soll management vlan,
An evalugion of all available options including propo

selected methods for remedistion of shallow soil and sodl
vapes and

Continvation of interion measures for mitigation according to
the Regional Board approved Interim Remediation Action
Plan (IRAF).

A schedute of actions to implement the RAP,

The RAP, at a mininwrm, shall apply the following guidelines and Policies
to cleanup wastes in soil and proundwater. The cleanup goals shall

include:

Soil eleanup goals set forth in the Reglonal Board’s fuerim
Site dssessment and Clearmup Guidebook, May 1996, waste
concentrations, depth to the water table, the nature of the
chemicals, soil condittons and texiure, and ailenustion
trends, human heatth protection levels el forth in JSEPA
Regional  Scrceming  Levels  (Formerly  Preliminary
Remediation Goals),  for evatuation of the potential
intrusion of subsurface vapors (soil vapor) into buildings
and subsequent impact fo indoor air quallsy, California
Environmentsl Protection Agenty’s Use of Human Heoth
Sereening Levels (CHHSLS) in Evaluaiion of Contaminated
FProperties, dated January 2005, or its latest version, and
Total Petroleum Hydrocarbon Criterin Working Group,
Volumes | through 3, 1997, 1998, 199%: Commonwealth of
‘Massachusetls, Departmert of Environmental Protection,
Characeerizing Risks Posed by Peiroleum Comtaminated
Sites: Implememarion of MADEFP VPH/EPH approcch;
MADEP 2002,  Commonwealth  of  Massachusetts,
Department  of  Environmental  Protection, Updated
Petroleum Hydrocarbon Fraction Toxicity Values for the
VPHIEPH/APH Methodology, MADEP 2003,
Commonwealth  of  Massachusetts, Department  of
Environmental Protection, Method for the Determination of
Air-Phase Petroleum Hydrocarbons (APH) Final, MIADEP
2008, Seoil vapor sampling requirements are stated In the
DTSC Interim Guidance and the Regional Board’s Advisory




Shell Oif Company
Former iKast Property Tank Farm

-5 Fike Mo, ¢7 - 343

Cleanup and Abatement Order No. R4-2011-0046

i,

- Active Soil Tray Investigations, dated January 28, 2002, or
its latest vers mraﬁ EYUSCs Guidanee for the Evaluadion and
Mitigation of Subsurfoce Vapor fntrusion ro Indoor Air,
revised February 7, 2005, or itz latest version, USEPA Risk
Assessment Guidance for Buperfund, Parls A through B
UBEPA User's Guide for Evatuating Subsurface Vapor
ntrusion  ito Buildings, 2003; USEPA  Supplemental
Guidance  for  Developing Soil  Scresning Levels for
Superfund Shies, 2007, USEPA Supplemental Guidance for
Cc:»mfmrmg 'aclcggmuﬂd and Chemical Concentrations in
Soii for CERCLA Bites, 2002; CalEPA Seleciing [norganic
Constituents as Chemicals of Potentlal Concern af Risk
Assessmeris  at Hamr{é@us Waste Bites and Permitted
Facilities, C2IEPA DTEC, February 1997; CalBEPA Use of
the MNorthern and Somhem California Polynuclear Aronatic
Hydrocarbons (PAH) Studies in the Manufecnured Gas Plant
Site Cleanup Process, CalEPA DTSC, July 2009. Cleanup
goals for all contaminant of concerns shall be based on
residential (i.e., unrestricted) land use.

Groundwater cleanup goals shall &t a minkmum achieve
applicable Basin Plan water quality objectives, including
California’s  Maximum  Contaminant Levels or Action
Levels for drinking water as established by the California

H BVt Vhfpema 13 nc cremm s
Bepartnent of Dhmip Health, and the State Water Resources

Controt Board’s “Antidegradation Policy” (Stale Board
Resolution No. 68-16), at a point of complance approved by
the Regional Board, and comply with other applicable
implementation programs in the Basin Plan.

The  Siate  Water  Resources  Control  Board's
“Antidegradation Poliey”,which reguires attainment of
background levels of water guality, or the highest level of
water quaiity that is reasonable in the event that background
levels cannot be restored.  Cleanup levels other than
background must de consistent with the madimum benefit to
the people of the State, not unreasonably affect present and
anticipgied beneficial uses of water, and not result in
exceadence of water guality objectives in the Regional
Board’s Basin Plan.

The State Water Resources Control Board's “Policies and
Procedures for investigation and Cleanup and Abatement of
Discharges Under Water Code Section 13304™ (Sinte Board
Resolution No. 92-49}, requires cleanup to background or
the best water quality which is reasonable if background
levels cannot be achieved and sets forth criteria to consider
where cleanup 1o background water quality may not be
reasonable.
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Hi. The Discharger shalt submit site-specific cleanup poals for residential {ie.,
wrrestricted) land use for the Executive Officer’s approval conourrent with
the submittal date of the Filot Test Report, The proposed sitesspecific
cleanup gosis shall include detalled fechnical rationale and assumptions
underlying each goal.

Y. Lpon approval of the RAP by the Exscutive Officer, the Discharger shall
implement the RAF within 90 days of the jssuance of the approval of the
RAP.

Continue o conduct residential surface and subsurfsce soll and subalab sol]
vapor sampiing under the currert Reglonal Bosrd approved work plan dated
September 24, 2009, I the ongoing reinterpratation of new assessmient daia
derived from the tasks deseribed in the work plan suggests that modification or
expansion of the tasks proposed in the RAP s necessary for complets cleanup,
then the Digcharger shal! submit addenda to the September 24, 2009 work plan
to the Regional Board for review and approval by the Executive Officer no
iater than 60 days of the date of issuance of this Crder.

if the ongoing groundwater monitoring and investigation warrants, the
Discharger shall:

Lo Install new wells i order to complete the groundwater monitoring
well network and to fully delineste the impacted groundwater plume,
and

Il Prepare 2 detatied impacied groundwater RAP, The Regional Board
will set forth the doe date of the groundwater RAP a1 a later date.

4, Public Review and [gvolvement:

Cleanup proposals and RAP submitted io the Regional Board for approval in
comphiance with the terms of this Order shall be made available to the public
for & minimum 3-day period o allow for public review and commeni. The
Regional Board will consider any comments received before taking final sction
on & cleanup proposal and RAP,

The Discharger shall encouwrage public participation. The Discharger is
required to prepare and submit a Public Participstion Flan for review and
approval by the Execufive Officer, with the goal of having the Regional Board
vrovide the stakeholders and other interested persons with:

L Information, appropriately targeted to the literacy and transiational
needs of the comimanity, about the investigation and remedial
activities concerning the discharges of waste at the Site; and

1. Periodic, meaningful opporiunities o review, comment upon, and o
mfivence investigation and cleanup activities at the Site.
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¢.  Fublic participation aclivities shall coincide with key decision making poinis
throughout the process as specified or s directed by the Executive Gificer of
the Regional Board.

d. The Discharger shail prepare draft envirenmenial documentation evaluating
the potential enviromrnental impacts associared with the implementation of the
RAP and submit 1o the Resional Board as directed by the Bxecutive Officer.

Time Schedule: The Discharger shall submit all required technical work plans and
reports by the deadines stated in this Crder, which are summarized in Table 4. As
field activides at this St ave in progress, additions! technical documents may be
required and/or new or revised deadiines for the technical documents may be issued.
Therefore, Table 4 may be updated ay necessary. The Discharger shall continue any
remedistion of monitoring  activitles wntil such dme 2 the Executive Officer
determines that sufficient cleanup has been accomplished to fully comply with this
Crder.,

The Regional Board’s authorized representative(s) shell be allowed:

a. Entry upon premises where a regulated facility or activity iz located,
conducted, or where records are stored, under the conditions of this Order:

b Access to copy any records that are stored under the conditions of this
Order;

¢ Access 1o inspect any facility, equipment (including monitoring and control
equipment), practices, or operations regulated or required under this Creder:
and

d. The right to photograpl, sample, and monitor the Site for the purpose of
ensring compliance with this Order, or as otherwise authorized by the
California Water Code,

Contracter/Consultant Qualification: A California lcensed professional civil
engineer of geologist, or a cerfified engineering geologist or hydrogeologist shall
conduct or direct the subsurface investigation and cleanup program. All technical
documents required by this Order shall be signed by and stamped with the seal of the
above-mentioned qualified profassionals.

This Order is not intended to permit or aliow the Discharger to cease any work
required by any other Order issued by this Repional Board, nor shall it be used as &
reason to stop or redirect any investigation or cleanup or remediation DTORTams
ordered by this Regional Board or any other agency. Furthermore, this Order does
not exempt the Discharger from compliance with any other laws, regulations, or
ordinances which may be applicable, nor does it legalize these waste freatment and
disposal facilities, and it leaves unaffected any further restrictions on those facilities
which may be contained in other statues or required by other agencies.

The Discharger shall submit 30-day advance notice o the Regional Board of any
planned changes in name, ownership, or contro} of the facility; and shall provide 30-
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day advance notice of any plasned physical changes o the Site that may affecs
comphiance with this Order. in the event of 5 change in ownersiip or operator, the
Discharger also shall provide 30-day advance notice, by letier, (o the succeeding
ownet/operatar of the exisience of this Order, and shall zubmit 3 copy of this
advance notice to the Regional Board.

Abandonment of any groundwater well(s) at the Site must be approved by and
reporied (o the Executive Officer of the Regional Board at least 4 days in advance,
Any groundwater wells removed must be replaced within 2 reasonable time, at a
location approved by the Bxecutive Officer. With written justification, the Exeeutive
Officer may approve of the abandenment of groundwater wells without replacement.
When a well is removed, all work shail Ye completed in accordance with California
Depmitment of Water Rescurces Bulletn 74-90, “California Well Standards,”
Monitoring Well Standards Chapter, Part 113, Sections 16-19.

. The Regional Board, through its Executive Officer or other delegats, may revise this

Order as additional information becomes available. Upon request by the Discharger,
and for good cause shown, the Executive Officer may defer, delete or extend the date
of compiiance for any action required of the Discharger under this Order. The
authority of the Regional Board, as contained in the Californie Water Code, to order
investigation and cleanup, in addition to that described herein, is in no way lmited
by this Order,

Any person aggrieved by this action of the Regional Board may petition the State
Water Resources Control Board {State Water Hoard) 10 review the action i
accordance with Water Code section 13320 and California Code of Repulations, titie
23, seetlons 2050 and following. The State Water Board must receive the petition by
5:00 poan, 30 days after the date of this Order, except that if the thirtieth day
following the date of this Order falls on a Saturday, Sunday, or state holiday, the
petition must be received by the State Water Board by 5:00 p.m. on the next business
day. Copies of the law and regulations applicable to filing petitions may be found on
the Internet at:
htip:/fwww.waterboards.ca.govipublic_notices/petitionsiwater_quality
of will be provided upon request.

Failure to comply with the werms or conditions of this Order may result in imposition
of civil liabilities, imposed either administratively by the Repional Board or
judicially by the Superior Court in accordance with Sections 13268, 13308, and/or
13350, of the California Water Code, andfor referral 1o the Attorney General of the
State of Califoraia.

None of the obligations imposed by this Order on the Discharger are intended to
constitte & debt, damage clamm, penalty or other civil action which should be Hmited
or discharged in a baskruptcy proceeding. Al obligations are imposed pursuant 1o the
police powers of the State of California intended 10 protect the public health, safery,
welfare, and environment,
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Ordered by: . Date:

Chief Deputy Bxeetive Officer
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Patrick W. Dennds

Direct +1 713.228. 7567
Fax: +1 213.220 5567
Pheanis@uibsondunn.com

Chent: 22695-00100

December 24, 2014

ViA FIRST CLASS AND ELECTRONIC MAIL

Chiel Deputy Executive Officer
Los Angeles Regional Waier Board
320 West 4th Street, Suite 200

L.os Angeles, California 90013

Re:  TENTATIVE REVISED CLEANUP AND ABATEMENT ORDER PURSUANT
TO CALIFORNIA WATER CODE SECTION 13304 CLEANUP AND
ABATEMENT ORDER NO. R4-2011-0046

SITE: FORMER KAST PROPERTY TANK FARM LOCATED SOUTHEAST
OF THE INTERSECTION OF MARBELLA AVENUE AND FAST 244TH
STREET, CARSCON, CALIFORNIA (SCP NO. 1238, STTE ID NG, 2640330,
CAQ NG, R-2011-0046)

Drear Wis. Smith;

We represent Barclay Hollander Corporation (“Barclay”) with respect to the foregoing
matter and this letter responds, in part, to the December &, 2014 letter from Paulz Rasmussen
to C. Michael Carter.

We were first notified by a phone call from Sam Unger on December 8, that he would be
recommending that you name Barclay on the existing Cleanup and Abatement Order No. Ré-
2011-0046 (“CAO™). Subsequently, we received Ms. Rasmussen’s letter and various
attachments, one being a 98-page chart purporting to contain the Regional Board staff’s
responses to comments, including those of Batclay, from previous submissions to the
Regional Board on the topic of naming Barclay on the CAQ.

Ubviously, we were disappointed when we read these materiais and we continue to beljeve
that Barclay does not meet the definition of “discharger” under the California Water Cods, T
spoke with your counsel, Ms. Kuenzi, on December 16 and she suggested that 1 raise some of
my questions in writing with vou so that is the purpose of this letter.

Betjtzig « Brusseis « Century City » Ballas « Denver - Did Hong Kong « London - Los Anasles ~ Munich
Mew York « Orange County - Pate Alto - Pens - San Frannises - Sao Pauio - Surgapore - Wastnngion, 00
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Barclay’s last correspondence with the Regional Board on this fopic was back in June 2014,
nearty six months age, and at that time it was on a relatively limited topic at the Regional
Board staff’s request -- namely to respond to certaip technical comments submitted by Shell.
Since then, we have not been told by anyone at the Repional Board whether they were
considering narning Barclay, or not, on the CAG, Now, with the information provided by
Ivis. Rasmussen and Mr. Unger, Barclay seeks to (1) submit additional critical evidence, that
was previously unavailable, and that must be considered by vou before making any decision
on this issue; and (2) schedule a formal hearing before you in order to give Barclay an
opportanity to present the key evidence directly to you and to explain why Barclay is not a
“discharger” under the Water Code. These requests are made without any infention to waive
any and all defenses Barclay may have to being named on the CAC. We further explain
these two requests next.

i.  Substential additional and critical evidence has been developed since Barclav last
submitied comprehensive comments in Janvary 2014, nearky 2 vear ago and it
must be considered by vou before maline anv decision.

As you may know, there is ongoing civil litigation between certain residents of the Carcusel
Tract and Shell, Dole and Barclay with respect to the homeowners” claims of property
damage and personal injury (the homeowners are herein yeferred to as “Plaintiffs™). That
litigation has been very active, especially this past year since Barclay last submitted
comprehensive comments and evidence o the Regional Board staff on January 21, 2014,
Depositions of fact and expert wiinesses have been taken, substantial expert reporis have
been exchanged, and additional documents have been produced — some of which bear
directly upon the decision you are being asked to make.

By way of one example, Dr. Dagdigian’s opinion regarding upward migration of historic
contarnination left by Shell at the site has been further developed since our submissions to
the Regional Board and 1t now mcludes a three dimensional model which has been presented
to Shell and the Plamiiffs, but never seen by the Regional Board staff. As you should be
aware, the Regional Board staff supporting the prosecuicr in this action reviewed Dr.
Dagdigian’s earlier work on this topic, but concluded that while upward migration through
capillary action might explain some of the contarninant distribution at the site it did not
explain all of it. Now, with the completion of Dr. Dagdigian’s 3-I modeling report, you will
see that there is overwhelming evidence to support Dr. Dagdigian’s opinion concerning
upward migration as the explanation for the contaminant distribution at the site today. And,
Dy, Dagdigian’s opinion is further supported by another expert report (never sent to the




Fegional Board but served on Shell and the Plaintiffs) from a pre-eminent hydrogeologist,
Dir. Charles Faust.' In that 40-page report, Dr. Faust confirms that capillary action caused the
upward migration of the petroleum contamination left at the site by Shell and that well-
lcnown principle explaing the current distribution of contaminants.

Another example of crucial evidence that has not been made availabie o the Regional Board,
15 the third day of deposition of George Bach. My, Dach was deposed in Movember 2014 in
the civil Htigation at the request of Plaintiffs and Shell and the transcript from that deposition
is now available. As you are probably aware. the Regional Board staff supporting the
prosecutor in this action repeatedly cites to 2 201 1 unsworn statement of Mr. Bach, even
though he signed a later declaration under penalty of perjury in 2013, In our June 2014
comments to the Regional Board we explained why no one should rely on Mr. Bach’s 2071
statement but the prosecutorial staff apparently disregarded that recommendation. In the
November 2014 deposiiion Shell and Plaintiffs cross-examined Mr. Bach under oath, and he
confirmed the veracity of the 2013 declaration and explained the 2011 unswormn statement,
maldng even clearer that all known petroleum hydrocarbon contamination at the site was
disposed of offsite. Mr. Bach alse directly refuted any confention that there was evidence of
petroleum contamination in the berms, or that any petrolenm contamination was brought up
from below the reservoir bottoms as a result of the ripping of the conerele floors - two
additional points that the Regional Board’s staff claims are supported solely by Mr. Bach’s
2011 unsworn staternent, but that now certainly cannot be atiributed to Mr. Bach (ror anyone
elsey given his recent deposition’.

As for this last example, under the most basic rules of evidence, Mr. Bach’s 2014 deposition
testimony {along with his other deposition testitony} 1s the most credible evidence of his
recollections of the events surrounding the redevelopment of the site in the mid-1960s and it
would be an error to arbitrarily apply greater weight to a 2011 unsworn statement made at
time when Mr. Bach was not subject to cross-examination under oath by all parties, and in
which he relies on inaccurate information supplied to him by Plaintiffs’ counsel (as the
November 2014 deposition evidence makes plain). In short, the Regional Board staff has no

We submitted a very shovt 6-page declaration from Dr. Faust 1o the Repional Board in connection with
Barclay’s comments in June 2014, The 40-page report mentioned here was prepared afier that submission
and was served in the litigation but never provided t the Regional Board because the comment period had
concluded.

2

Mo other eyewiiness to the redevelopment activities of Barclay testified that there was evidence of any
petroleum contamination in the berms, or that any petrolenm contamination was brought up from below the
reservoir botioms,
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basis to rely upon Mr. Bach’s 2011 unsworn statement whesn the November 2014 deposition
ranscript is now available and makes clear that no one should interpret his 2011 unsworn
statement to suggest that any petroleum compounds were known to have been left onsite hy
Barclay.

A3 you can see from these two examples, some of the evidence developed in the Bligation
this past year bears divectly upon the decision you are being asked to make and was not
available when Barclay’s previous comments werye submitted to the Regional Board. We
have begun the process of collecting that information but it will take & few weeks 1o compile
it and submit it to the Regional Board.

Z.  Barclay seeks a hearing in order to present its case that it is not 2 “discharoer”
under Californiz Water Code Section 13304,

Barclay seeks a hearing before you in order to directly address the guestion whether Barclay
is & “discharger” under the California Water Code, including the presentation of new
evidence previcusly unavailable to submit to the Regional Board, as well as to respond to the
comments of the prosecutor’s staff with respect to Barclay’s prior submissions. Thisisa
necessary step, especially here where there is a contesied amendment to 2 CAG in a highly
charged, politicized, and contemporaneously-litigated matter and where Barclay is highly
likely to appeal any amendment naming it in the order,

Further, at the hearing Barclay moust have an opportunity fo cross examine the witnesses that
the prosecutor is relying upon and who have provided their views on the evidence in their
effort to persuade you to name Barclay Hollander on the order. This includes those on the
Regional Board staff who claim to have read the technical reports and declarations of
Waterstone and disagree with those conclusions, as well as those who have read the George
Bach materials and decided to rely on his 2011 unswormn statement, and not his sworn
testimony under cross examination, in order 1o form the bases for their recommendation to
you to name Barclay on the CAO. Ata minimyum, Barclay must have this opportunity to
question the witnesses who cffer these views and to test their credibility and their credentials
to offer these conclusions in support of the prosecutor’s recommendation,

Scheduling that hearing and giving Barclay a reasonable opportunity to prepare will take 2
few weeks, as well.
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Given that Mr. Unger asked that vou make 2 decision on the recommendation o include
Rarclay in the CAO by January 9, 2015, we ask that vou respond to this letter as soon as
possible, especially in light of the year-end holiday season, and our need to plan how 1o
provide information to you as quickly as possible.

YVery fraly vours,

' / 7 ;; 7 ;F .;"[ e ’
AT s
Patrick W, Dennis

 PWIDVhhk

ce: Nicole Kuenzi (Via First Class and Flectronic Maily
See Attached for Additional Recipients

101853441
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Barclay Hollander Corporation (Via ULS. Mail}
5840 Uplander Way, Suite 202
Culver City, California 20230

Deanne Miller (Via U5 Mail)
Morgan, Lewis & Bociiug LLP

304 South Grand Avenue
Twenty-Second Floor

Los Angeles, Califorma 90071-3132

Michae! Leslie (Vg /.8 Mol
Caldwell Leslie & Proctor, PC
1000 Wilshire Boulevard, Suite 60¢
Los Angeles, California 90017-2463

Frances L. MeChesney (Via UL Mall)
Aftorney IV

Office of Chief Coungel

State Water Resources Control Board
00T I Strest, 22™ Floor

Sacramento, California 95814
Jennifer Fordyee (Via 1S Mail)
Attorney 111

Office of Chief Counsel

Staie Water Resources Control Board
1001 T Street, 22™ Floor

Sacramento, California 95814

Janice Hahn, Honorable Congresswoman, US House of Representatives,
California’s 44" Distdet (Via U.S. Mail)

Mark Ridley-Thomas, Supervisor, Second District County of Los Angeles Via (/.8 Mail)
Isadore Hall, ITI, Assembly Member, 647 Assembly District (Vie U.S. Mail)
Jim Dear, Mayor of Carson (Vig U.S. Mail}

Neison Hemnandez, Carson City Manager (Vie U5 Meail)
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oy Troong, City of Carson (Via U5, Mail)

James Carlisle, Office of Environmental Health Hazard Assessment (Via .5, Mail)
Bl Jones, Los Angeles County Fire Diepartment (Vie ULS. Mol

Barry Nupent, Los Angeles County Fire Department (Vig {,’ S Mail;

Shahin Nourishad, Los Angeles County Fire Department (Vie IS Mail)
Miguel Garcia, Los Angeles County Fire Department (Via (1.5 Mail)

Kim Clark, Los Angeles County Fire Deparment (Vie U.S Meail)

Hoeang Ly, Los Angeles County Fire Department (Via U8, Mail)

Cyrus Rangan, Los Angeles County Department of Health (Via I8 Mail)
Angelo Bellomo, Los Angeles County Department of Health (Vie U8 Mail)
Karen A. Lyons, Shell Uil Products US (Vie US. Muail)

Thomas V. Girardi, Girardi anc Keese Lawyers (Vig U.S. Mail)

Robert W. Bowcock, Integrated Resources Management, LLC (Via 115 Mail)
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My, Angelo Bellomo

Exrector of Environmental Health

County of Los Angeles Department of Public Health
5050 Commeres Dirive

Baldwin Park, Californias 91706

Diear By, Bellome:

Thank you for your letter to me of November 3, 2014 regarding the proposed remedial action phan for the
former Kast Tank Farm Property Site, now the Carcusel Trast in Carson, California. The Los Angeles
Regional Water Quality Control Board (Regional Board) has  appreciated the support from the Los
Angeles County Department of Public Health of the Regional Board’s oversight of the Stte during the
past six years. In that time, the responsible party — Shell Oif Produets US — has completed an extensive
Site Investigation, conducted frequent monitoring, and proposed a remedial action plan (RAP) for review
and approval by the Regional Board. The Regional Board has prepared & drafi Environmental Impact
Report (EiR) that evaluates the potentially significant impacis of the proposed RAP.

in November this year the Regional Board held severa! community meetings in Carson providing a
guestion and answer opportunity for the residents and other interested persons regarding the propogad
RAP and draft EIR. Both the proposed RAP and the draft EIR are currently subject to a public comment
period that began on November 7, 2014 and closes on January 9, 2015,

The Regional Board intends to consider your November 3, 2014 letter as a comment on the proposed
RAF and will include if in the public record with other comments we receive by the close of the written
comment period. The Regional Board will prepare a response to comments, including comments to your
letter, as it considers whether to certify the EIR and approve the RAP. In the meantime, please lat us
know If you have questions or need additional information regarding the proposed RAP for the Site,

Thank you again for the interest and support by the County Department of Public Health of the Regional
Board’s oversight of the investigation and cleanup of the Carousel Tract,

Sincerely,
- e N
»\fi;afmf}_&_a_«{:j EALSE
: e AT
samuel Unger, P.E,

Executive Officer
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Jdarary 7, 2015

Deborah Smith

Chief Deputy Executive Gificer

California Regional Water Quality Controt Board
Los Angeles Region

320 West Fourth Street; Suite 200

Los Angles, Calfornis 90013

RE: Dode Food Company, ine.
Tentative Heviged CAC Mo, REA-ZOT-0046 SOP Mo, 1230 S 1 Mo, 9040850

Prear Mg, Smith,

i have reviewed the work performed by the Las Angeles Regional Water Cluality Control Board and
State Board leams resulting in the relssuance of the Tentative Revised Clsanup and Abatement
Order (CAD) No. R4-2011-0046 on December 8, 2014. Your team's effort, offen criticized by me for
faking so iong, demonsirates the thoroughness and dedication of your staff and resulted in a CAC
incornprehensibly near perfaction. | seriously doubt aryone will ever fully appreciate the hours
devoted to this monumentat task,

Faithfuli once more, | was pleased to be sharing with the community this greal accomplishment and
just i time for the holiday season, when on December 24, 2014, | was sdvised of 2 visit by that
tortuous demon Ghost of Christmas Past, Dole Food Company's counsel, Patrick Dennie, The
avents of the past “are but shadows,” according to the Ghost of Chrisimas Past; confronting the
shadows of their past is agonizing for Dole Foud Company. "Show me no morel Wiy do you
delight to forfure me’?” cries Counsel,

While the cries of fou! are many, contrary facts are few: the awiavard and divergent citations arg
mere attempis o divert cur attention as if there really was substantial additional and critical a
evigence which has been developed since Dole Foed Company's commants from January 2044,

There is no new avidence {o be presented in this matier; this is clearly a stall tactic. Dr. Jeffray
Dagdigian’s opinian is based on a cleverly crafted concapt with the singular purpose of repiacing
faet with famtasy. Dr. Charles Faust does not confirm Dr. Dagdigian's worl in anyway; il is a
rdiculous atternpt to perpetuate Dole Food Company’s desire fo fashion an excuse for their
abhorrant behavior of concealing dangerous poliution for profit and then iater Drocuing scisnce
tell a fictionat story. Even if the Los Angeles Regional Water Quality Contral Board were to consider
all of the science fiction concerning the petroleum contamination capiitary migration presenied by
Drs. Dagdigiars and Faust, as suggested by Mr. Dennis, it wouldr't change a thing. Dole Food
Company, Inc. and its wholly owned subsidiaries Barciay Hollander Corporation and Oceanic
Properties, Inc. are collectively known poliuters subject to the laws of the State of Californis.

As for the rheloric concarning Mr. Georgs Baclts vergeily, | offer that it is indeed in guestion. | have
personally met with Mr. Bach, been present at his depositions, and read his declarations and
documents. Mr. Bach is very proud of his clever, cost-gaving approaches throughout his career. By
his own telfling {under oath) he brags how he was hirad on the spof by Barclay Holiander
Corporation far his sunning ability to violate every ordinence that you could think of relative io a
piot pian”. Mr. Bach has quite an imagination for storvielling and prides himself on being 2 real ruie
breaker. Mr. Bach sought me out to tell his story and offered his written Declaration as oroof of hig
recollection of events. Whether or not we accept his clarification of events he remembers isn't
really important either, although the locaticns he describes as to whaere higher concentrations of
contaminants are found have proven to be remarkably accurate.

405 North Indian Hill Boulevard (809) 621-1266

Claremont, CA 2171 1-4800

(809) 621-1196 Fax




Dote Food Company, Inc. and its wholly owned subsidianies Barciay Hollander Corporation and
Oceanic Properties, inc. purchased the poliuted, contaminated, and disiressed property fram Shell
Oli Company at a significant discount; promising to Cleanup the property. Shelt Oil Company was
not only concerned about their image in the commurnity after the drowning death of the young boy
on site bul, alse with the general appearance of the property once i was under the control of Dale
Food Company, inc. and its wholly owned subsidiaries Barclay Hollander Corporation and Oeeanic
Properties, Inc. We hear tales of immigrant workers wading through waist deep oi} and of the
multiple iilicity sef fires burning throughout the night felevised by helicopter news crews.

Bottem line, the issuance of the Cleanup and Abatement Order No. R4-2011-0046 on Decamber 8,
2014 adding Dole Food Company, Inc. as a Responsible Party is more than appropriaie. | would
reguest that you review any and all additional documents Mr. Dennig provides, now and throughous
the cleanup process. Ongoing investigation, data coliection, and riew evidence can and should
always be presenied and reviewed. bt as for naming [ols Food Company, inc. and s whelly
ownead subsidiaries Barcley Hollander Corporation and Qeeanic Properties, inc. a5 responsible
Parties, that is long over due,

Whether or not you feel compelied to grant 2 hearing so that this Responsible Party might present
& case thal itis not a “discharger” is entirely within your discration: | only request that we are
provided notice and an opportunity ic be equally heard. The idea that Dole Food Company, Inc.
would want io have a public evidentiary hearing disputing facts concerning how its subsidiaries
knowingly concealed dangerous pollution from hard working families is their business.. | find it
rather newsworthy.

b am also including with this correspondence a brief report from a pre-eminent geologist, Dr. James
Wells, which is presented to heln your team betier separate fact from fiction.

Sincerely,

EHee

Mr. Robert W. Bowecock
fntegrated Resource Management, inc.

oC: Nicole Kuenzi, Esg. RWQCE
Sam Unger - RWQCBE
Tekewold Ayalew - RWQCR
Thizar Tintut-Williams — RWQCE
Arthur Heath — RWQCB
Frances McChesney, Esq. — Staie Board
Jennifer Fordyce, £sq. - State Board

California Regionat Water Quality Control Board — Los Angeles Region HIE
CAC R4-2011-0486
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January 7, 2015

Deborah Smith, Chief Deputy Executive Officer
Caltfornia Regional Water Quality Control Board
Los Angeles Region

320 West Fourth Street; Suite 200

Los Angles, Califorma 90013

v

Sutbiect: Former Kast Tank Farm Environmental Program
.

- F T S S U,

Lomments on Tentative Revised Cleanup and Abatement Order Naming Barciay Hollander
and Dole Foods as Responsible Parties

Dear Ms. 5mith,

We applaud the RWOCRE in its determination {December §, 2014 letter from Samuel Unger to Shelt and
Dole) that the developers of the Carouse! Tract, including Barclay Hollander Corporation and Dole Foods
Company should be named as responsible parties in the revised Cleanup and Abatement Order (CAQ) for
this site. As you know, our firm has been retained by Girardi | Keese to advise them on matters refated 1o
the environmental site investigation, contaminant fate and transport and remediation plans for this site.
Girardi | Keese represents most of the homeowners of the Carousel Tract and the City of Carson. The
RWQCE noted; “BHC [Barclay Hollander Corporation] and/or its predecessor purchased the Site with
explicit knowledge of the presence of the petroieum reservoirs and the presence of residual petroleum
hydrocarbons and conducted various activities, ncluding partially dismantling the concrete in the
reservoirs and grading the onsite materials, thereby spreading the waste.”

To support Barclay Hollander's effort to avoid being named in the CAQ, its consultant, Dr. Dagdigian,
fabricated a theory that shaliow soil was clean when the site was redevetoped in the 1960s and only
became contaminated later. Dr. Dagdigian has proffered a “capiliary rise” and “puoyancy” theory in
which he hypothesizes that a perched water zone could have been created in the vadose zone either just
above or just below the floors of each of the three former oil reservoirs at the Carcuse! Tract in Tesponse
to rainfall events. According to this speculative theory, rising groundwater levels (which have never
actually been observed at such a shallow level at this site) could have created a smear zone and could
fave brought the hydrocarbon light non-aqueous phase liquids (LNAPL) into previousty clean shallow
soil by capillary action and bucyancy forces. The Regional Board Response to Comments on the revised
Cleanup and Abatement Order states: “Regional Board staff finds the Waterstone [Dagdigian] explanation
of upward chemical migration at the site to be speculative and incomplete.” I agree with the RWGOCE s
conclusion about and provide additional evidence below that refutes this theory.

3700 State Street, Sulte 350 » Santc Barbarg, California $3105
805-880-9300
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The process of grading this site in the 1960s could easily be characterized as a burial project to dispose of
petroleum-contaminaied concrete and soif and the former reservoirs can be thought of as unregulated
fandfills. In preparation for redeveloping the site for residential land use in the 19605, the developer
defendants needed to dismantle the three massive of] reservoirs that Shel] had previously operated at this
site, These were huge slorage reservoirs, covering much of the current residential nei ghborhood, with
woad-frame roofs and concrete floors. The walls of the reservoirs were concrete-lined earthen berms.
There were also interior berms providing spilt containment around each reservoir and another earther
berm surrounding the entire property which | refer to in this report ag the “perimeter berm.” For the
purposes of this letter, it 13 important to differentiate between the “reservots herms” {which were an

integral part of the reservoir structures and in oo

15

L

stant contact with oil; see Figure 1) from the “interior™
and “perimeter berms” (which were not part of the reservoir structures and appear o have had iower
levels of sotl contamination).

Resorvoir berm

Anterior berm

eservoly barm

RESERVIIR 6

Figure 1. Historical site layout (Modified after Figure 4 in Dr. Dagdigian’s Expert Report),

The reservoirs had been constructed in the 1920s by digging down approximately 15 feet and building up
earthen reservoeir berms another 12 to 15 feet. Before homes could be built on fhis property, these massive
reservoirs needed to be filled in and the large berms needed to be leveled. The conerete fioor on the
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western portion of Reservoir & was removed. For the rernainder of Reservoir 5 and the ofher reSETVOirs,
the conerete fioors were ieft in place although eight-inch wide trenches were reportediy ripped nto the
conorete ftoors about 15 feet apart to facilitate draiz‘xag& Conerete from the trenches and the reservolr
walls was broken up and placed above the floors. At minimum, Barclay was fully aware of the concreie
burial. To this day. it remains unclear how much of this concrete exceeds oleanup standards due to
petrofeum soaking into the concrete during its decades of contact with oil,

Obviously, seil from the various berms would need o be piaced back into the depressions that had
constituted the oll reservoies in order to make the final grade. Dr. Dagdigian makes the unsubstantiaisd
claim that the reservoir berms were free of contamination at the time this work was accomplished but tha
in the intervening years, massive amounts of contamination naturaity migrated upward into this fill
material from below, thus causing the gross contamination we now find in soil above the resesvoir floors,
fn issuing 1ts revised Cleanup and Abatement Order, the State of California RWOCR has correctly
rejected this argument.

Capillary rise refers to the rise of water or other fluids in soil pores resulting from the molecular attraction
between the soil and the fluid (adhesion) and the surface tension of the fluid {cohesion}. Alihough the
term is obscure to non-scientists, most of us have observed capillary rise when we’'ve placed a straw in a
drink and noted that the liquid rises slightly higher in the straw than the level of the liquid in the glass.
One can continue the drink experiment and dip different diameater siraws into the same drink. Yo will
find that there is a higher capiflary rise for smaller and smaller diameter straws. For water in soils, this
same phenomenon can occur, although capillary rise is generally only significant for fine grained soils
{where the pore spaces are very small: comparabie to & very small straw) directly above a water table. Up
to several feet of capiliary rise of water has been observed in fine-grained soils directly above a water
table. For coarser grained sand, capiliary rise (if observed at alf) is limited o just a few inches. Weathered
crude 0il is more viscous than water, so weathered crude oil will be subject to much less capillary rise in
soils than water, Dr. Dagdigian states “Much of the soil beneath the former reservoir floors is sandy and
would act as a natural reservoir for the leaked il.”! Capillary rise of weathered crude oil would be

s
I

infinitesimal in sandy soil. This kind of contrived logic is seldom seen in serious environmental science.

Fam pleased that the professional environmental scientists and engineers at the State of California
(Regional Water Quality Conirol Board, also known as “RWQCB”} agree with me and have stated in
their Decemnber 2014 Response to Comnments (on the draft tentative revised Cieanup and Abatement
Order naming Barciay Hollander as a responsibie party) that:

! Parpdoxically, according to Dr. Dagdipian, four eyewiinesses from the 1960s had never seen any off in soil under
the reservoirs.
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“Based on Site investigation date, Regional Board staff concludes that the lateral and
vertical distribution of petroleum hydrocarbons in soils at the Siie is highly variable and

could eot have resulted from upward capillary migration,”

My colleague, Dr. Lore Everett and | have for many years focused our nrofessional activities on the
vadose zone {Dr. Bverett is the Chair of the ASTM Vadose Zone Commitiee and as the former Direcior of
the University of California at Santa Barbara Vadose Zone Monitoring Laboratory). Given our vadose
zone experience, we completely reject Dr. Dagdigian's theory. Some of the bases for this opinion arg

surrmarized below.

The site was redeveloped by the developer defendants as a residential neighborhood beginning in 1966,
The defendants did not remediate the subsurface contamination at the time of redevelopment. The roofs of
the reservoirs were removed, but debris from the floors and walls were buried on site. Contaminated soil
from the berms was redistributed across the site into low areas as part of the grading process in
preparation for building homes on this site. There is evidence that Barclay Hollander was not experienced
i dealing with contaminated sites: “thank you and Mr. Tubman for vour patience in giving us sufficient
fime to remove the hazards on the Kast tank farm site. This type of cleanup work is a fittie unusual for our
operation, and we are embarrassed for the length of time that it took 1o complete the job.”* These is also
evidence that Barclay Hollander was anxious to cut costs for the cleanup work:

. And —what happened with the

concrete? What did you do? Did you dig it alt cut

and send-it away?

A, Well, initially when we were first looking

at the job, the concept was o basically push it all

in a pile and truck it out of there, But George

Bach, the field engineer, for lack of a better

titie, came up with an idea that everyone accepted.
And his idea was 1o break the — to rip

the floor of the tanks and — and so that they

would - any moisture would not be held up from draining on

down and out of there and creating a problem. So

that — he was quite proud of himself for coming up with a money-saving concept.

* Richard Barclay. August 23, 1966 letter to . E. Clark of Shei] Gil Company,

 Lee Vollmer, March 2013, Deposition, page 98. P
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This combination of & drive 1o save time and money and lack of experience with contaminated sies may
be part of the reason the site was left in such an unacceprable staie by today’s environmental standards.
To our knowledge, all experts in this case agree that the floors of the reservoirs leaked when in use and
caused contamination of the underlying sotl. Dr. Dagdigian would have us believe that by some miracie,
the concrete lining on the berms of the reservoirs—which were construcied the same way as the floors—
did not leak oil and the soil in the reservoir berms somehow remained clean. This is a highly improbable
SCeEnario.

The first line of evidence clied by Dr. Dagdigian to support his theory that the reservolr berms were clean
16 his claim that ne-one at the time noted contaminated soll. However, by Dr. Dagdigian’s own admission,
soil contamination is not always observable (o the naked eye.* As an example of the unreliability of
casual visual observation, Dr. Dagdigian notes that four workers at the site all testified that they did not
observe petroleum hydrocarbon contamination under the reservolr floors during the ripping operation,”
We now know that there was widespread contamination under the reservoir floors at the time, which these
four workers apparently failed to discern. As a matter of fact, contamination under the floors was actually
known at feast as carly as 1966 from the geotechnical borings advanced through the reservoir floors for a
drainage study dated March 11, 1966. In that study, Pacific Seils reported “oil stains” and “oily” soil
encountered in six borings that were advanced (12 to 15 feet) inte 5ol beneath the concrate floor of
Reservoir 6.° At this site, the major concern about oily soil was whether or not it could be adeguately
compacted and whether or not it aliowed sufficient drainage. Soil could be quite contaminated and still
pass these geotechnical criteria.

Dr. Dagdigian also helpfully documents that at Reservoirs 1 and 2 (these reservoirs were on the nearby
Refinery site, were built at approximately the same time as the Carousel Tract reservoirs with the same
design, and were decommissioned 1n the 19203} soil contaminaiion could not be reliably identified by
visual inspection alone.” There was little correlation between visual signs of contamination and laboratory
readings confirming contaminated scil. For example, the sample from 9-11.5 feet at boring | had no
visual hydrocarbons, but a subsequent laboratory test revealed that this sample contained 4,900 my/kg of
tatal petroleum hydrocarbors (TPH). The sample from 0-1.5 feet at boring 8 contained 5,600 mg/kg of
TPE but it was reported to have no visual signs of contamination, Obviously, visual observations alone
are an unreliable test for soil contamination.

! Dagdigian, January 2014, Technical Respense (o the RWOQCE Dratt Cleanup and Abatement Order, Table 3.
® Dagdigian, June 2014, Technical Response (o Shell’s Comment Letier, p. 26,

® Pacific Soils Engineering, Inc. 1966, Subsurface drainage study for reservolr located in the southeast corner of
Tract No. 24836 in County of Los Angeles, California. March 11, p, 1-8,

" Dagdigian, January 2014, Technical Response to the RWQCH Draft Cleanup and Abatement Order, Table 3.
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Vhe second fine of evidence refisd upon by Dr. Dagdigian to support his opinion that soil in the unper
berms was clean is a comparative analysis of the better-characterized soil conditions at the nearby
Reservoirs 1 and 2. While some of the soil in the upper berms of these reservairs was indeed clean, other
portions were highly contaminated. For example, as shown in Dagdigian’s January 2014 report?, all the
following samples weze in the upper portion of the berms of Reservoirs | and 2. This is soil even Dr.
Dagdigian would acknowledge, would have been bulldozed into the reservoirs for backfill at the Carousel
Fract:

e Reservorr §, Quadrant . Location i TPH = 42,000 mp/kg
& Reservour 1, Quadrant 3. tocation H TPH = 43,000 ma/kg
a  Reservoir ¢, Quadrant 5, Location H: TPH = 32 000 mglkg
»  Reservoir 2, Quadrant 1, Location G: TPH = 16,000 mg/kg
¢ Reservoir Z, Quadrant 4, Location H: TPH = 34,000 meg/kg
¢ Reservoir Z, Quadrant 1, Location E: TPH = 16,000 mg/kg
e Reservoir 2, Quadrant 3, Location H: TPH = 30,000 mg/kg

The question ts not whether all the soil in the upper berms was cortaminated; the question is whether at
ieast some of the soil in the upper berms was contaminated. Dr. Dagdigian’s own example from
Reservoirs 1 and 2 show conclusively that some of the soil in the upper berms of these reservoirs was
highly contaminated. Perversely, he then uses this information fo conclude that none of the soil in the
upper berms from the Carousel Tract reservoirs was contaminated even though these berms are otherwise
extremely similar. This is clearly false logic.

There is another aspect of the Reservoir 1 and 2 project that Dr. Dagdigian obscures. The RWOCH
required removal of hydrocarbon-saturated soils from the berms and under the reservoir floors, However,
Dr. Bagdigian neplects to mention that there were additional requirements that needed to be met for any
soil to be buried in the reservoir, The respensible party was required to insure that benzene was below 0, |
mp/ig, TPHg was below 1,000 mg/kg and PAH was non-detect {using the TCLP extract test) among
other things. In his reports, Dr. Dagdigian plays a sleight of hand in which he sometimes impiies that
contamination is only significant if' it is so severe as 10 be saturated with oil. Soif may be highly
contaminated with dissolved, sorbed hydrocarbons and may pose a serious health risk but stiif not be “nii-
satuvated.” '

There is also a strange and unexplained temporal element to Dr. Dagdigian’s theory. He opines that the
largest amount of oil leakage was along the perimeter of the reservoirs, at the seam berween the floors and

? Dagdigian, January 2014, Technical Respense to the RWQCT Draft Cleanup and Abatement Order, Figures 23
and 24.
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the walls. This is likely correct and this leakage likely occurred throughout the operational life of the
reservorrs, However, in Dr. Dagdigian’s theory, the forces of upward contaminant migration mysteriously
do not begin until after 1966, The laws of physics and chemistry and hydrogeology cannot be suspendad
at will It Dr. Dagdigian’s theory (that capillary rise and buoyancy can cause targe amounts of petroleurn
to rise up from depth and contaminate previously clean shallow soil) is to be believed, these forces would
fhave been acting in the 1920s, 1930s, 1940s, 19505 and the 1960s and the berms would have become
contaminated via this process tong before Barclay graded them and spread the soil around the site.
instead, in Dr. Dagdigian’s theory, somehow the forces of upward migration are only unlcashed after
1966 after the allegedly clean upper berms had been spread into the former reservoire. This s ciearly an

unreliable theory.

Excavation pilot studies conducted recently at the site confirm that the concrete slabs were relatively
infact (other than the widely-spaced trenches) and thereby constitute an tmpervious layer that would
prevent the upward migration via capitlary pressure. Much of the soil immediately above the concrete
floors is highly contaminated. It would-have been impossibie for these hydrocarbons 1o somehow have
penetrated solid concrete by way of capillary rise or buoyancy to contaminaie soil immadiately above the
reservoir fioors,

Dr. Dagdigian’s theory requires the highest petroieum concentrations to be under the reservoir floors.? If
this pattern turns oul to not be true, then his theory is disproven, In fact, this pattern does not hold up. Th

Atikoly ih

Regional Board stated in its December 2014 Response to Comments that:

“Approximately 11,000 shallow soil samples from the Site have been anatyzed from -
2008 to present. Results of the sampling confirm that there are numerous instances where
higher concentrations of petroleum hvdrocarbons are observed at shallower depths than at
deeper depths.”

Dr. Dagdigian’s own summary of data from the excavation pilot test at 24612 Neplune Avenue
(Dagdigian Expert Report, Figure 9} shows numerous instances in which the highest concenirations of
TPH are above the reservoir floor, not below it. For example, the &-foot sample at location N24612XSWS
was above the slab and the 9-foot sample was below the siab. The 8-ff sample contained 14,000 mg'kg of
total petrolewm hydrocarbons as diesel (TPHd) but the 9-foot sample had no detectable TPHA at all.
Similarly, the 8.5-foot sample at location N246 1 25XNWS was above the slab and the 9-foot sampie was
below the slab. The 8-ft sample contained 8,900 mg/kg of TPH but the 9-foot sampie had only 420
mg/kg of TPHd. These findings contradict Dr. Dagdigian’s theory.

? Dagdigian, November 2014, Expert Report, p. 37.
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L. Dagdigian presents several arguments that petrolewrrs hydrocarbons were not present in shaliow soils
{less than 10 feet deep) when Barclay developed the site in the late 1960°s and that shallow soil only
became contaminated by oil migrating upward from under the reserveirs, This theory requires that
shallow soil outside the reservoir boundaries must siill be clean {it would have been ciean in the 19605
and would net be subject to future impact because it does not overlie the atleged contamination under the
reservoir floors). However, occurrences of severe shallow petroleum hydrocarbon contamination do exisi

Figure 2. Photo taken near 317 E 244th Sireet showing very viscous peiroleum
vozing oul of the soil into o wtility trench

outside of the Tootprint of the tanks, contrary to the theory of capillary rise and buoyancy effects. For
example, Figure 2 above, shows thick petroleum hydrocarbon found just 18 inches below the iand surface
in the vicinity of 317 E 244" Street, northwest of Reservoir 7. The petroleum observed in F igurs 7 is
extremely thick and viscous. This il could never rise up through capillary action or be buoyed up by a
rising water table to any measurabie degree.

in its December 2014 revised Cleanup and Abatement Order, the RWOLCR correctly states: “‘the lateral
and vertical distribution of petroleum hydrocarbons in soil at this site is hi ghly variable” {page 54). If
capillary action and buoyancy were bringing petroleum hydrocarbons to the surface as Dr. DPagdigian has
theorized, we would see a more even distribution of hydrocarbons at or near the surface. A layer of
mobile LNAPL on top of a rising perched water table would result in a continucus smear zone and an




January 7. 2015
Page 9 of 19

even distribution in terms of depth across the footprint o f the reservoirs. A homogeneous hydrocarbon
presence across the site has never been noted.

Dr. Dagdigian’s theory is further debunked by Geosyntec’s series of soil contamination contour maps {(an
example of which is provided as Figure 3). When a perched aquifer develops, any mobile LNAPL '
hydrocarbon will accumulate on top of the water table and can rise as the water table grows shallower and
smear across the intervening soil Hihology. Since water has a flat surface as it rises, the resulting
hydrocarbon surface must be generally flat as well. As clearly demonstrated in the 10-foot data in Figure
4, 1he center of each of the three reservoirs has lower levels of hivdrocarbon comtamination: concentrations
that are oo Jow to be indicative of LNAPL. Secondly the majori ity of the hydrocarbon is found along the
mside edge of the former reservoirs, [t is impossible for a perched water table to spread hydrocarbon
{whether by capillary rise or buoyancy effects) selectively along the edge of the reservoirs but leave the
center of the reservoirs refatively free of hydrocarbon.

2 FTBEE

Figure 3, !PH as a’mse/ in s*ha/i()w SOH,

In order to fill in the reservoir depressions, the circular reservoir berms would have been bulldozed first
so that the outer perimeter berms (with lower concendrations of soil contamination compared to the
reservoir berms) could subsequently be leveled. Since the highest concentrations of hydrocarbons are
found along the inside edges of the former reservoirs, 2 logical interpretation is that the grading activity

" After time, much of the LNAPL {even if present) will not be mobile due to its increasing viscosity as it weathers
in the environment and due (o forces that bind it to the $03! matrix. In this case, LINAPL would not rise at alf in
response 10 a rising water table. Instead, we would see submerged LNAPL as is depicted in Figure 4.

Er—
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simply bulldozed the contaminated berms into the reservolr depressions, thereby creating the currently
abserved pattern, Since the perimeter and interior berms were less contaminated than the reservoir berms,
their contribution would result in lower concentration soil being placed in the center and shallowest soil
of each former reservoir depression.

Figure 4, below, is from EPA’s Ground Water Issue, EP A/540/5-95/560 entitled “Light Nonagueous
Phase Liquids (Newelt et al, 1995,.” This figure demonstrates the accepted understanding that a rising
water table will resuit in a generally even distribution of LNAPL as the water level rises. At Reservoirs 5,
& and 7 (see Figure 3) the center of sach rescrvolr hias notably lower levels of conmmination compared to
‘the perimeter of the reservoirs. Thus Dr. Dagdigian’s theory is contrary to EPAs undersianding of
LINAPL and porched water behavior, It is also contrary to my education and decades of experience in the
environmental field.

D, Dagdigian’s response to eartier critiques of his capiliary rise argument was to shift gears and to rely
on the phenomens of fluid saturation, busyancy and pressure (o explain the novet theory of upward
migration of hydrocarbons at this site." | have evaluated the only soil moisture data available over several
vertical profiles at this site and the hard data demonstrates a highly variable soil moisture pattern
completely inconsistent with any uniform pattern of perched groundwater or fluid saturation causing
buoyancy. ! have not seen any capillary pressure measurements at the site and therefore D Bagdigian’s
capillary rise theory is simply speculation with no testing or credible scientific methodofogy to back it up.

Regarding the buoyancy component of Dr, Dagdigian’s theory: this requires the formation of & perched
aquifer (regional groundwater is between 50 and 60 feet deep under the Carousel Tract and it has naver
been measured as rising into the upper ten feet of soil). In order for infiltrating water to form a perched
aquifer it must accumulate on an impermeabie lithologic layer (or a very low permeability layer through
which water percolates slower than the vertical recharge rate). Further this impermeable laver must be
continuous under essentially the entire site in order to create a perched thickness of several feet reguired
to bring the hydrocarbens clese to the surface. (The very first illustration [Figure -1 in Dr. Everett’s
book entitled “Vadose Zone Monitoring for Hazardous Waste Sites” demonstrates that infiltrating water
simply runs off the edges of fine grained layers unless they are continuous). No such impermeable layer
has ever been observed at this site. For Dr. Dagdigian’s theory to be correct, there must be a continuous
clay layer under the reservoir floors at this site that no-one has ever mapped, in spite of literally thousands
of soil borings and numerous cone penetrometer test (CPT) and ultraviolet opfical screening ool
(UVOST) vertical surveys having been advanced at this site. In fact, the only possible perching layers
ever identified in the subsurface of the Carouse! Tract are the eoncrete reservoir floors themselves and the

only way they could act as a perching layer is if Barclay’s drainage plan (cutting trenches in the fioors)

¥ Dagdigian. June 2014, Technical Response to Sheli's Comment Letter, p. 3.
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was favlty: in which case Barclay would siill be responsible for exacerbating the subsurface

environmental problems at this sits,

Frior to Rise i Watel Table Foftowing Rise In Water Table

St

i
”/Qéxf/f;fﬁ%?/f/f//%’%

After AR (1959)

Figure 4. Effect of rising waler table on LNAPL distribution in porous medium.

in addition, there must have been enough infiltration for a perched aquifer 10 actually form above the clay
tayer (or possibly the buried concrete floors): no perched aquifer has ever been observed at this site,

The buoyancy theory appears to only apply to LNAPL, thus it requires that the soil below the reservoir
floors must have contained free product. This may have been the case in cerain areas under Reservoir 6
where Facific Soils encountered odorous and oily soils and where recent sampling has detected high
concentrations of TPH. However, by Dr. Dagdigian’s own admission, similar explorations under the other
two reservoirs allegedly did nof report visual signs of oil-saturated soils. Dragdigian notes that; “Sworn
testimony from all 4 eyewitnesses indicated there was no observation of petroleum hydrocarbons beneath
the reservoir floors.” " Thus presumably the buoyancy and capillary rise theories cannot have been valid
for Reservoirs 5 and 7 because Dr. Dagdigian would have us befieve that the soil under these FESETVOIFS
was clean in 1967, This topic highlights a fundamental inconsistency in Dr, Dagdigian’s unreliable and
irrelevant theory, As noted above, one of the only lines of evidence for the berms being clean in 1967 was
the assertion that workers at the site did not report observing oily soil in the berms. Dr. Dagdigian relies

" Dragdigian, June 2014, Technical Respanse o Shell’s Comment Letter, p. 26.
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on this testimony to conclude that the berms must kave been clean. However, workers also apparently did
not observe oily soil under the floors of Reservoirs 5 and 7 but Dr, Dagdigian selectively rejocts this
information and concludes that this seil actualiy must have heen grossly contaminated. {The true answer
is that much of the soil under Reservoirs 5 and 7 is contaminated. The lesson to be drawn from this
scenario 1s that visual observations are unreliable because there can be quite high levels of soil
contaminafion that are not apparent to one’s eyes or nose. Such contamination is only detectable by
laboratory tests).

Dir. Dagdigian acknowledges that Barclay conducted infiliraton tests o verity that ripping of the concrete

fisors would provide adequate subsurface dratnage. Further, the County Enoinesr noted that the
T L W’ o

frequency of the planned channels were adequate o properly drain ivigation and rainfall water from the
overlying soil. " Now Dr. Dagdigian says the drainage was not satisfactory for larger rainfalt events and
the infiltrating water built up o form a perched aquifer, but he has not done any calcuiations to show that
any such increased infiliration ever actually happened or if it did, that the drainage was truly inadequate.
Onee again, Dr. Dagdigian’s theory rests on untesied speculation. Rather, D, Dagdigian simply says, ipse
dixit, that unspecified rainfall events at unspecified dates caused an as-yet unobserved perched aquifer to
form, which (in turn) provided a buoyancy effect to draw hydrocarbons upwards “for a number feet inio
the fill material.”"

Dyr. Dagdigian misrepresenis the volume and source of the scil required to backfill each reservoir

Dr. Dagdigian’s theory relies on the misconception that all soii required to fill the reservoirs to the
original, natural grade came from the berms surrounding each reservoir,

““...the berms surrounding each reservoir were created from the
excavation of the reservoir itself, so backfilling that soil to its original
tocation would have filled the reservoir 1o the current level grade,
Therefore, soil from the outer berms would not have been required to fiil
the reservoirs back to grade.” "

Contrary to Dr. Dagdigian’s claim, simple volumetric ealculations show that the amount of soil in each
reservoir berm was insufficient, even if conservatively assuming that there was no volume reduction due
to compaction. This means that soil from the perimeter berms was needed 1o complete the grade in the
former reservoir depressions. This explains the broad pattern of less contaminated soil in the center of
each reservoir and in the upper few feet of soil {(which came largety from the perimeter berms) and more
-contaminated soil along the edges of the reservoirs and from 5-10 feet (which came fargely from the

" Dagdigian, June 2014, Technical Response © Shell’s Comment Letier, 1p. 21,
" Dagdigian, June 2014, Technical Response 1o Shell’s Comment Letter, Appendix B, p. 2.

' Dxagdigian, June 2014, Technical Response to Shell’s Comment Letier, p. Z1.
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sontaminated reservoir berms). The following are volurne caleulations for Reservoir 7 to exemplify the

difference in volumes of the reservolr below the original, natoral grade compared 1o the reservoir berm.

Referring to Figure 5. the volume of the reservoir below the original, native srade can be caleulated as

follows:

1 T
Vresoruair = 5% (B = A) + 4|«

e ———
; %

Reservoir volume above original, & Reservoir

bersm by native grade

berm
- e e o
1
| % Reservoir volume below original, .
i ‘ G
! native grade
! i A
I Jend
H ]
L s
; f
WOT 7O SCALE

Figure 5. Cross Section of Typical Reservoir and Surrounding Berm.

Where,
Veeserson = volume of reservoir betow original, natural grade (cubic feet)

A= area of reservoir at the floor level (square feet)
4= 354,062 sf, estimated based on historical reservoir topography '
£ = area of reservoir at the original, native grade level (square feet)

d = depth of reservoir below the original, native grade (feet)
¢ = 1.5 ft. estimated based on historical reservoir topography [ibid ] and site conditions

described in geotechnical reports by Pacific Soils Engineering, Inc.V

Given the values above, Vieeror = 4,703,062 cu fi

' Dagdigian, November 2014, Expert Report, Figure 6.
' Pacific Soils Engineering, fanuary 7, 1966, Preliminary soils investigation on Tract No. 24836 in the County of
Los Angeles, California, p. 1.
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The volume of reservoir berm can be caleulated as follows:

BN S

Voprm == {a-+b)ysha!

~

Where,
Veern = volume of reservolr barm {cu )
ot = width of top of berm ({1}
¢ = 20 ft, estimated average based on historical reservoir topography '
b = width of bottom of berm at the original, native grade ()
fr= 60 £, estimaied average based on historical reservoir topography Libid i
f == heghi of berm above the onginal, native grade (§)
f= 15 ft, estimated based on historical reservoir topography [16id jand site conditions described
in geotechnical reports by Pacific Seoils Engineering, ne. ¥
/= length of berm {ft} measured along the center line of the berm
[=2.427 1, estimated based on historical reservoir topography [ibid ]

Given the values above, Ve = 1,456,200 cu ft

There was not nearly enough soil in the Reservoir 7 berm to fill the depression left by the reservoir. The
shortfall is a huge volume of soil, estimated above 1o be more than 3,200,000 cu ft. This i the
approximate additional volume of soil beyond the volume available in the reservoir berin that was
required to fill Reservoir 7. 1f no imported soil was brought on site during grading,” then the additional
soil must have been from the perimeter and interior berms. Because the perimeter and interior berms were
not in constant contact with oil, it make sense that these berms were less confaminated compared {o the
reservoir berms. This explains why the centers of the former reservoirs and the shaliowest soil has
generally lower levels of contamination than the deeper soil that now occupies the former reservoirs. Soil
i these areas was predominantly from the less contaminated perimeter and interior barms.

In the case of Reservoirs 5 and 6, the difference between the voiume 1o be filled and the amount of soil
available from the reservoir berm was calculated o be approximately 860,644 cu fi. This difference is
smalier than Reservoir 7 due to the size difference of the reservoirs {2M barreis for Reservoir 7 as
compared to 0.75M barrels for Reservoirs 5 and 6). The amount of soil available from the reservoir berm
corresponds to 55% of the volume needed to fill in Reservoirs § and 6, but only 31% in the case of
Reservoir 7. This difference in the relative proportion of volumes also exnlaing the difference in the
distribution of the petroleum hydrocarbons contaminated soil between the larger Reservoir 7 and the

" Dagdigian, November 2014, Expert Report, Figure 6.

¥ Pacific Soits Eﬂgiﬂéering, January 7, 1966, Preliminary soils invastigation on Tract No. 24836 in i
Los Angeles, California, p. 1.

* Dragdigian, November 2014, Expert Report, p. 14.

he County of
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smaller Reservoirs 5 and 6 as discussed below. Specifically, the smaller reservoirs have less of a

3

“doughnut hole I'nis is because the berm:

volume from these smaller reservoirs would have filled more of the depression and the develapers were

of less contaminated soil in the center of the reservoir footprint.

able to use less soil from the perimeter berme.
D, Dagdigian misinterprets the distribution of petroleum hydrocarbon concentrations

Barclay Hollander and Dr. Dagdigian want us to believe that they minimally handied the soil at the site
during grading and development. However, mixing of highly contaminated soil with less-contaminated
soil during grading best explaing the distribution of concenirations of petroleurn hiydrocarbons observed in
shallow soils, Highly-contaminated soils were caused by leaking of petroleurs hydrocarbons direc] v

the solls adjacent (o the concrete-lined reservoir floors and berms. Less-contaminated soiis {such as from
the perimeter berms) were intentionally mixed with the more potent contamination from the reservoir
berms and this mixture was spread over much of the site,

in addition (o oil leaking out of the reservoirs, another source of contamination was the asphalt coafing on
the outside of the reservoir berms, and on the interior and perimeter berms. Some of the interior berms
even had asphalt roads along the top of the berms. Asphalt is lasgely composed of high-molecular weight
petrateum hydrocarbons and aggregate. This asphalt coating was left on site and mixed into the soil by the
developer defendants during grading activities in the 1960s:

15 And 5o as we -- as we moved that material,

16 the dirt inio the - to complete the compaction, the
'/ asphalt just broke up. It just kind of got ground

18 under and didn't require any special treatment. I'm
19 sorry, but it just simply disappeared into the mix, 2!

Among other things, asphalt frequently contains naphthaiene. Grading the asphali-impregnated sofl from
the berms created a ring of naphthalene around the perimeter of the reservoir depressions. This pattern is
consistent with the naphthalene sampling results and is further evidence that Dr. Dagdigian’s theory of
contamination rising with an imaginary perched water table is withoul merit.

Mr. Vollmer dismisses the asphalt as not requiring treatment and simply disappearing. Dr. Dagdigian
does not acknowledge its contribution 1o the observed distribution of petroleum-contaminated soil.
However, | estimated the volume of asphalt spread across the site and buried to be quite significant, Most
of this material is likely now found in shallow scils because the interior and perimeter berms were used to
grade the site afler each reservoir had been partially filled with the soil from its own berm. This hetps to
explain the observed distribution of petroleum hydrocarbons in the reservoirs, and is furthered discussed
below,

*' Volimer, March 15, 2013, Deposition, p. 116,

%
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In the following calculations, T estimated the volume of the asphalt coating to show that # is a significan:
sourcs of contamination at this site. {See also Figurs 63,

-

Forthe Reservoir Berms: Fagnar = {2+ 3} * berm lengih * asphall thickness
- For the interior and Perimeter Berms: Vg = (8 + 2%) * berm length * asphalt thickness

Where,
Feaspra = volume of asphall coating (ou 1)
i = width of berm (ft)

Reservoir Berm above Interior and
original, native grade Perimeter Berms
j
&
g 4 P
Asphalt material coating on outside _ E f \
Asphalt material coating
d reservoir berm surfaces above grade i

i on surfaces above grade
L Concrete reservar sicewaf] HOT TO SCALL

Figure 6. Cross sections of typical resevvoir and perimeter berms showing dimensions of asphalt
Coarngs.

o= 20 1t for veservoir berms and 13 f for interior and nerimeter berms, estimated average based
on historical reservoir topography®

x = 27 fi for reservoir berms and 22.5 i for interior and perimeter berms based on an angle of
33.7 degrees and a height (h) of 15 fi for reservoir berms and 12.5 f for interior and perimeter
benms, estimated average besed on historical reservoir topography.

Berm length = 5,681 fi for reservoir berms and 7,613 1 for interior and perimeter berms,
estimated average based on historical reservoir topography.

Assuming an asphalt thickness of one inch, the total volume of asphait coating the berms (and
subsequently mixed into the soil and iefi on site) was approximately 59,000 cubic feet or about 4,000,000
pounds {based on a specific gravity for asphakt of 1.04),

¥ Dagdigian, November 2014, Expert Report, Figuse 6.
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The fact that the reservolr berms were contaminated even when the grading occurred in the 1960s is
reflected in the current distribution of TPHd in the soil of Reservoirs 5 and 6 as compared (o Reservoir 7.
The current distribution of TPHA is presented in Figure 7 that was prepared using conceniration data
provided by the RWQ{JB i the form of & Microsofl Excel electronic file in 2014, The data was
interpolated using © Tech Development Corporation’s Mining Visualization System (MVS) sofiware
package. The data was interpolated in 35 {three dimensional) space using an fnverse Distance Weighting
(I>W, Franke/Nielson) algorithm at a resolution of 5 by 5 by 0.5 feet in the XY and Z coordinate
directions, respectively. Sample locations included in the dataset with a negative depth (collected above
normal grade sueh as in plamers) were excluded. TPHY results reported as zero were mnterpreted to be
below the laborat

ory reporting limit or non-detect, and were set equal (o one-half the reporiing limit,
Figure 7 shows that, for example, at 5 i below ground surface {bgs), Reservoirs 5 and 6 exhibii overall
higher concentrations throughout the entire footprint of the reservairs. Reservoir 7 exhibits iower
concentrations in the central area of the footprint and higher concentrations towards the perimeter of the
reservoir footprint. By contrast, when only concemrations between 56 and 625 mg/ke are plotted, the
pattern is reversed. That is, Reservoir 7 exhibits impacted soils over the entire footprint including the
central areas, but Reservoirs 5 and 6 exhibit less soil with lower concentrations in the central footpring
areas. The simple explanation (Gecam’s razor) is that the depressions of Reservoirs 5 and 6 had a smaller
volume below the original grade compared to the volume of their berms, and during grading the
depressions were more completely filled with the high concentration soils of their own berms and
therefore exhibit higher concentrations throughout and up to shaltower depths, Reservoir 7 had a larger
volume below the original, natural grade with respect to the volume of its berm and during grading the
nigh concentration soiis of its berm was only sufficient to fill the an outer ring of the depression and
additional, less contaminated soils from the interior and perimeter berms at the site were used to fil the
center and the shallower portion of the depression. The volume calculations discussed above and Figure 7
showing the distribution of the TPHG concentration plotted at concentrations above 625 my/kg and
concentrations between 50 and 625 mg/kg show how grading caused the distribution of shailow
petraleum hydrocarbons in shallow soils at this site.

Other supporting evidence of the existence of contaminated 501l in the reservoir berms in the 1966s and
subsequent spreading of this material during grading is presented in Fi gures 8 and 9. Figure 8 shows an
aerial photograph from 1966 which iliustrates how the reservoir berms were breached early in the
demolition program, presumably 1o accommodate removal of the roof structure, sludge and Tiquid waste.
The concentration profiles on Figure 8 (from data collected in recent years) clearly shows that high
concentration soils from the berm were spread outward during this initial phase of the demolition and
grading. It is striking that this pattern is discernable even to this day: ii could only be formed if the
reservoir berms were already highly contaminated. Its contrastingly different contaminant distribution
pattern was caused by the need to push this section of the reservoir berm outward 1o create access for
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heavy equipment to reach the interior of the reservor. Subsequently and according o Dy, Dagdigian® and
testimony of Mr. Leroy Vollmer,™ the reservoir berm was bulldozed inward io fill the reservoir, and
eisewhere along the perimeter of the reservoirs, the distribution of the TPHd confirms that approach:
showing high concenirations forming a ring around the interior of the former reservoir. And as discussed
above, because of the insufficient soil voluine in the reservoir berm 1o fill (he eservoir, lower
concentraiion soils from the surrounding interior and perimeter berms were subsequently used to
complete the backfilling of the reservoir to grade. Hence the presence of lower concendrations found in
soils in the central area of the reservoir and in the shallowest soil interval,

Another important piece of evidence relates 1o soil borings advanced y Pactfic Soils in January 1966,
mctuding B6 and BE which are shown on Figure 8. In 1966, these borings were advanced 1o denths of up
Lo 35 feet at locations outside the footprint of the reservoirs and there are no indications of contamination
i the descriptive boring logs.” Yet, as shown on Figure 8, the shaliow soil in both these areas is now
contaminated with petroleum hydrocarbons. These areas were clean before the grading activities at this
site and now they are contaminated. This is clear proof that the backfill used in the vicinity of borings Bé
and B8 must have been contaminated when the site was graded in 1967,

Dr. Dagdigian ciaims that “All petroleum hydrocarbon impacted soil that Barclay encountered was
removed from the fill material and stockpiled onsite,” and ultimately “hauled offsite for disposal”
(Dagdigtan, 2014, Expert Report, p. 14). He expanded upon this opinion in his January 2014 submitial to
the RWQCE where he claimed that: “Petroleum Hydrocarbons ‘Explicitly- Known® in Areas Gutside the
Reservelrs Were Minor and, Where Encountered, Were Removed from the Subject Property.”® This is
clearly false. For example, in his 2011 Declaration Mr. Bach noted, “I would expect to find higher level
of contamination in and around the old sump areas because it was not possible to remove all of what
would now be considered to be and prove to be contaminaied soil” (p. 10, lines 7-1 0). It appears that the
only contaminaied soil removed from the site was soil so saturated with oil that it could not be adequately

compacted or would not accommodate adequate drainage. This was purcly a geotechnical consideration.

Another example that contamination was evident during redevelopment in the 1960s is illustrated in
Figure 9. This figure shows details of an area north-west of Reservoir 7 where historical photographs
from 1968 captured discoloration of surface soils during final phases of the development of the site. If
visibie on aerial photography, this stained soil would certainly have been visible to workers on the
ground, yet this occurrence of contamination was rediscovered a few vears age when atility workers dug
a trench in that area: proof that “explicitly known™ areas of soi] contamination were not removed in the

* Dagdigian, November 2014, Expert Report, Appendix B, p. 7.
* Vollmer Deposition, Volume 1, March 15, 2013, np. 80-84.
2 Pacific Soils Engincering, January 7, 1966, Preliminary Soils investigation Report

* Dragdigian, January 2014, Technical Response io the RWQCH Drafl Cleanup and Abatement Qrder, p, 7.
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t960s. Decades later, utility workers uncovered contamination by a heavy liquid and tarry product during
trenching in the same area as shown in the historical aerial photo fsee also Figure 2 which is a recent
photo from this location). The location and extent of this arca was investigated and documented in 2013,
and it coincides with the stained area in the 1908 aerial photograph. The distribution of the shallow TPHd
concentrations show the presence of a continuous zone of high concentration of TPHA in soils exiending
from under the Reservoir 7 berm between 2 and 5 feet bgs that connecis to this area outside of the
reservoir footprint. This contamination was clearly evident to workers at the site during demolition of the
reservors and grading of the site and yet it was nol removed and was lef 1o be rediscovered in

homeowners” fawns many decades later,

s summary, we agree with the RWQCE’s decision to name Barciay Holtander as a responsible party for
subsurface contamination af the Carousel Tract and we trust the analysis contained in this letter will lend
further support ¢ your determination. Thank you for the opportunity to provide our commentis on this
imporiant project.

Sincerely vours,

L. EVERETT & ASS0CIATES, LLC
a C
e Heeoget RV ‘}:\}J»‘I?_ ‘

.

james T. Wells, PhD, PG

T URS, February 2013, Delineation of Tardike Material in the Vicinity of AT&T Excavations Wear the Intersection
of 244th Sureet and Marbella Avenue, Former Kast Property, Carson, California.
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January 6, 2015

VA HAND DELIVERY AND ELECTRONIC MATL

Dieborah Smath

s Reglonal Water Guality Conrol Board
320 Wegt 4ih Sireet, Suite 200
Los Angeles CA 90013

Re:  TENTATIVEREVISED CLEANUP AND ABATEMENT ORDER PURSUANT
TO CALIFORNIA WATER CODE SECTION 13204 CLEANUP AND
ABATEMENT ORDER NO. R4-2011-0046

SITE: FORMER KAST PROPERTY TANK FARM LOCATED SOUTHEAST OF
THE INTERSECTION OF MARBELLA AVENUE AND BAST 244TH STREET,
CARSON, CALIFORNIA (SCP NO. 1230, SITE 1D NO. 2040330 CAO NO. R-
2011-0046)

Diear Deborah:

We represent Barciay Hollander Corperation {“Barclay™} with respect to the foregoing
matter. This letter follows up on my letter to vou dated December 24, 2014, which
esponded in part 16 the December §, 2014 correspondence from Paula Rasmussen to C.
Michael Carter on the topic of naming Barclay to the existing Cleanup and Abatement Order
No. R4-2011-0046 (“CAD™).

In my December 24 letter, we described certam previously unavailable and highly relevant
evidence that has been developed in the ongoing civil litigation between certain residents of
the Carousel Tract and Shell, Dole and Barclay that bears directly upon the decision that you
have been asked 1o make as to whether Barclav should be named to the CAO. We have now
collected some of that evidence, enclosed with this letter, and below we describe a few of the
more important dociments that require your attention before any decision is made in
response to the December § recommendation from the prosecutor:

=  November 19, 2014 deposition of George Bach (72014 Bach Deposition,”
transcript attached hereto as “Attachment A7),

Bailing - Brussels - Cantury City - Dattas - Denver - Dubat - Hong Kong < London « Las Angeles « Munich
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e Fuxpert Report of Jeffrey V. Dagdigian, PR, dated November 14, 2014 (“Dir.
Dagdigian’s Report,” attached hereto as “Aftachment B7);

s Rebuttal Report of Jeffrey V. Dagdigian, Ph.D. in Response w0 the Plamufly
Foxpert Reports, dated December 22, 2104 (“Dr. Dagdigian’s Rebuttal Report.”
attached hereto as “Attachment ©77)

¢ xpert Beport of Charles K. Faust, Phik, PG dated November 14, 2014 D
Faust's Report,” atlached hereto as “Attachment D7)

e July 7, 2014 deposition of . BEdward Reynolds, Jr., RCE (“Reynolds Deposition,”
transeript attached hereto as “Attachment E7),

o Fxpert Report of Charles F. Faust, Ph.DD, P.G.. dated March 7, 2014 (“Dr. Faust’s
Rebural Conduct Report,” attached hereto as “Aftachment F™);

»  Hxpert Report of Mark Armbruster, dated March 7, 2014 (“Mr. Armbruster’s
Rebuttal Conduct Report,” attached hereto as “Attachment G™);

s Supplemental Report of William R, Brasher, dated March 7, 2014 (“Mx.

o &

Brasher’s Rebutial Conduct Report,” attached hereto ag “Attachment I,

s VYarious County of Los Angeles Regional Planning Commission (“Regional
Planning Commussion™) documents, dated January 25, 1966, February 10, 1966,
August 9, 1966 (two). September 20, 1966 and September 21, 1966 {collectively

attached heveto as “Aftachment ™), and

e County of Los Angeles Board of Supervisors (“Board of Supervisors”) meeting
minules dated March 17, 1966 and October 20, 1966 (collectively attached hereto
as “Attachment I,

The Regional Board’s staff did not previously have this evidence and therefore it was not
considered by the prosecutor when it made its recomimendation to name Barclay on the
CAQO. Moreover, after our June 2014 submission to the Regional Board until the Decomber
& phone call from Mr. Unger, we did not bave any reason 1o gather this additional evidence
and submit it to the Regional Board because we received no response from Regional Board
stafl and we were never told whether or not the prosecutor was considering naming Barclay
to the CAO. In the meantime, the related civil litigation generated additional evidence, Now
that we have the Regional Board prosecutor’s response, it is clear that this newly generated
evidence must be considered before any decision is made to name Barclay to the CAO.




Deborah Smith
Fanuary 6, 2015
Page 3

Therefore, this letter and alt altachments listed above and references and information cited
therein should be included in the public record in this matter and be given full consideration
before making any decision. We explain the significance of this additional evidence next.

ert,

. A Third Dav of the Deposition of Georee Bach Taken by Counsel for the
Plaintills and Shell Confirms That AL Sienificant Petrolenm Hyvdrocarben
Impacts Konown to Barclay Were Disposed Ofisite, And Makes Plain That The
Resional Beard Has Mo Basis For Relving on My, Bach’s 2011 Unsworn
Statement to Supnort An Unnosite Finding,

We pravide the transeript of the third day of deposition of George Bach, dated November 19,
2014, which had not been reviewed by the Regional Board prosecutor when it issued its
recornmendation to name Barclay to the CAOQ. As you may be aware, Mz, Bach personally
supervised the dismantling of the reserveirs and grading efforts to prepare the Kast pﬁ}per‘ty
for construction of the Carousel Tract in 1965-66. The transcript of this third day of
testimony contans additional testimony regarding his first-hand knowledge of the presence
and treatment of oil-impacted soils that were encountered during those efforts, which is
absolutely eritical to any evaluation of Barclay’s potential Hability as a “discharger” under
the California Water Code.

The prosecutor’s conclusion that the “contamination patlern presently on site likely resulted
from site development activities of fill and grading with site soils™ 1s based in substantial
part on its belief that during redevelopment there was evidence of petroleum bydrocarbon
odors in the berm soils and observable impacts to soil direetly beneath the reservoir floors.?
Yet the only evidence cited by the prosecutor for these two propoesitions is an unswormn
statement signed on May 13, 2611 by Mr. Bach (“2011 Statement™) In order to reach this
conciusion based solety on the 2011 Statement, it was necessary for the prosecutor to (i)
disregard the sworn depesition testimony of multiple withesses, including that of Mr, Rach,
that does not support the prosecuter’s conclusions; (i) interpret ambiguous language in the
2011 Statement in ways that are not appropriate in the circumstances; (iii) ignore the inherent
lack of evidentiary value in the inadmissible hearsay presented by the entire 2011 Statement
taken while the wimess was working with the lawyers for only one side in the litigation,
which side had not given him access to documents to refresh his recollection except notes
made by the lawyers who were advocatefs for only one point of view; and (iv) disregard the
declaration submitted by Mr. Bach in June 2014 (2014 Declaration™), which explained and

Regional Board Site Cleanup Program Response to Commenis on the Draft Revised Cleanup and
Abatemnent Order, Former Kast Property Tank Form (“*Comment Chart™) ar 17,
Comment Chart at 44.
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clarified the circumstances in which the 2011 Statement was made and stated that his 2013
deposition better represented his first-hand knowledge of what occurred at the Subject
Property after he had been given an oppertunity to refresh his recollection with historical
docurents,

After Barciay's June, 2014 submission to the Reglonal Board, the deposition of Mr. Bach
wag reopened at the request of Shell and Plantiffs for the specific mwpow »f asking hum
about the 2011 Statement. That deposttion, which marked the thard day of Mr. Bach’s sworp
testimony in the litigation, was taken in November, 2014, All of the questions were asked by
counsel for Shell and Plamufis,

That deposition testimony confirms that the prosecutor’s reliance on the 2011 Statement ig
misplaced. Even before Mr. Bach’s deposition was reopened, there were four eye-witnesses
still Hving who had given depositions on the subject of spreading the berm soils and rinping
the conerete floors during the 1965-66 redevelopment activities. These eve-witnesses are
CGeorge Bach, Lee Vollmer, Lowell Anderson, and Al Vollmer. In their depositions, which
are admissible evidence, each testified that they did not observe anv petrelenm hydrocarbons
in the berm soil. Thosa who were asked about odors testified that there were no petroieum
odors in the berm soil.! Thus, ali of the admissible evidence contradicts the prosecutor’s
conclusion on that point. The same is true for observations of soil beneath the reserveir
botioms seen when the concrete floors were being ripped. Al of the eye-witnesses who
ohserved the soil beneath the slabs on the reservoir bottoms observed no petroleum
hydrocarbons beneath the ripped concrete” Al Vollmer in particalar was cross-examined

closely about this.® Onee again, all of the admissibie ewdcme contradicts the prosecutor’s
conchugions on this subiect,

As noted in my December 24 leiter, the Regional Board presecutor relied exclusively on iig
interpretation of Mr. Bach’s 2011 unswom statement despite the fact that Mr, Bach’s
subsequent June 26, 2014 declaration’signed under penalty of perjury, explained that the

Bach Deposition, March 7, 2013 at 143:23-144:4; L. Volimer Deposition, Mareh 13, 2013 ar §6:2-87:1;
Anderson Deposition, December 18, 2013 at 35:9-36:8; A, Vollmer Deposition, January 14, 2014 at 44:3-
ts.

Anderson Deposition, December 18, 2013 at 36:9-12; A Vollmer Deposition, January 14, 2014 at 60:4-6;
P1G19-111:2.

Bach Deposition, March 13, 2013 af 188:15-18%:1; L. Vollmer Deposition, March 15, 2013 at 97:18-98:%:
Anderson Deposition, December 18, 2013 at 42:4-12; A, Vollmer Deposition, January 14, 2014 at 61:18-
62:7;62:19-22; 109:14-110:11.

A. Voliner Deposition, January 14, 2014 at 61:18-062:7,

In my December 24, 2014 letter, T erroncously teferred to this as 2 “2013” declaration.

[
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2071 unsworn siatement should not be relied upon, and that the 2014 declaration and his
March 7, 20173 and March 13, 2013 depositions provided the most reliable account of his
first-hand memory of the events surrounding redevelopment of the Kast Site i the 1960s up
i that point. Much of the 2017 Statement is similar to the testimony given by Mr. Bach
during his 2013 deposition, but as Mr, Bach explains in his 2014 declaration, by the time of
his deposition, he had been given an opportunity 1o refresh his recollection with docoments,
something the Plaint s did not give him 2 chance to do before he signed the 2011
Statement while working exclusively with them. Er;e-*qpﬁczsblv the Rogomal Board stafl
focused on a few differences between the 2811 otaLe“an and the 2013 deposition and,
without explanation disregarded the admissible evidence (the deposition) in favor of the
inadmissible evidence {the 2011 Staternent) based upon an interpretation that the person who
signed the Statement ciearly refuted.

"‘(_ vjv,x_

in his November 2014 deposition, Mr. Bach, testifving under oath and subject to cross
examination by lawvers for Shell and the Plaintiffs, directly refutes the “factual” assertions
made by the Regional Board staff in #s document attached 1o the December §
recommendation entitied, Site Cleanup Program Response to Comments on the Draft
Revised Cleanup and Abatement Urder, Former Kast Property Tank Form (“Comment
Chart™), and which they claim ave supported solely by Mr. Bach’s unsworn statement in
2011 wir. Bach is unequivoeal in his deposition testimony that he did not see or smell oil in
the berm soil that was used as fill or in other soils on the property,*he did not chserve 0il in
the soil below reservelr floors.’and he saw no ponding of oil onsite ' He also clarifies that,
contrary to the way in which his 2011 unsworn statement has been misinterpreted,
petrolevm-impacied sand used to clean ol residue was not blended with clean [l and teft
onsite.” My, Bach’s 2014 deposition testimony, considered in conjunction with his 2013
depositions and 2014 sworn declaration, provides the most comprehensive, competent
evidence of Ius first-hand knowledge of evenis at the Site and provides ne support for the
prosecutor’s reliance on the 2411 unsworn, and inadmissible, statement.

What 1s particularly noteworthy about this third day of deposition—and what we ask you to
pay specific consideration to pow—— is Mr, Bach's testimony regarding his 2011 unsworn
statement. Like his 2014 declaration and earlier depositions, Mr. Bagh’s deposition contalns
testimony that convincingly negates any basis for relying on the 2011 Staternent 1o conclude
that any petreleum hydrocarbons were ieft onsite by Barclay.

¥ Bach Dreposition, November 19, 2014 at 126:16-127:1; 127:19-129:6; 130:4-132:1 1.
’ Bach Deposition, November 192014 at 130:4-132:11,

Bach Deposition November-19, 2014 at 135:4-136:10.

Bach Dreposition, November 9, 2014 at 120:4-124:20,
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The Regional Board prosecutor purports to glean facts from the 2011 Statement that are
necessary for the conclusions it draws regarding Barclay's hability: howaever, the 2011
Staternent would not be admissible under the most basic rules of evidence and it has been
long established that no California court would permit reliance on it to support a finding of
fact. See, e.g., Fishbough v. Fishbaugh, 15 Cal. 2d 445, 457 (1940} {basing conclusions
upon inadnrissible evidence may consitiute sufficient ground for a reversal of judgment);

Esrgte of Pierce al. 2d 2 “he inadmissibility of the

SRS

A 2T LBARY (noting that once
avidence came to light. . it was the duty of the frial court to disregard the inadmissible
vortion of the evidence™).

The 2011 Statement is not competent evidence under the Evidence Code because it 1s
hearsay and not subject to any recognized hearsay exception. Ewvid. Code § 1200
Furthermore, it was not signed under penalty of perjury (Evid. Code § 710}, Mr. Bach does
not have personal, first-hand knowledge about myuch of the contents of the statement (Bvid.
Code & 7072(a)), and information in the statement is a product of speculation rather than Mr.
Bach’s memory {Evid. Code §§ 702, 800). Each of these reasons is clear from the face of the
document and from the 2014 declaration, but if there were ever a doubt in anvone’s mind, a
reading of Mr. Bach’s 2014 deposition transcript would remove it.

Mz, Bach explained in the November 2014 deposition that the 2011 Statement represented
his best recollection at the time it was written and signed, but that it was written without the
benefit of looking at docurments generated at the tume the Kast Site was developed. He
stated, “The statements in here are what 1 believed to be true after 25 — 40 years of not
looking at it. 1t’s what [ could recall at that tme with no reference material, just out of my
head.”™™ Once he had the opportunity to review documents, his recollection was refreshed
and he could offer an accurate account of his frsi-hand knowledge.

1n his most recent depostiion, Mr. Bach also offered clear and uneguivocal testimony that
many purported “fucts™ detailed in the 2011 Statement did not reflect his own first-hand
knowledge. For example, he testified that be did not detect petroleum hydrocarbon odors in
the soil, and that he included an account in the 2011 Statement of odor in the soil only
because he thought he remembered 1t being i a soils report:

3 Okay. Now when you were meeting with Mr. Mitchell in order (o prepare -
and subsequently prepared your [2011 statement], vou spoke with him about
some - some of the soil having odors. Do vou recall that discussion?

{Objections)

" Bach Deposition, Movember 9, 2014 at 117:17-21.
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fvir, Bach: We discussed that there was a soils report that indicated that there was sorme
odor. }didn’t - - myself, I didn’t recall smelling or having the odor there, bt
it was in a report.”"
Likewise, Mr. Bach explained that he did not personally observe petrolevm hydrocarbons in
soil under the reservoir floors, but that be saw & deseription of the presence of petrolowm
soils report:

r

wlrocarbons coptained in the bonng 1o2s In

. You wrote In your [2011 statement] that yvou did find that the soil immediaiely
nnder the concrete was oil stained and had an odor, correct?
(Obtections)

My, Bach: No, What | said was we did find it, but that was based on the comments from
the boring logs that were —that | did look at at that time. 50 'm -

02 And vou didn’t —
Mr. Bach: -- quoting from somebody else.”

Mr. Bach: It’s from [a sois] report and i€s what the observer saw and the way he
classified the material. And 1 ook the information from that,

The prosecutor is well aware of the soils report Mr. Bach references in the above passage; it
15 o drainage study dated March 11, 1966 and referred to repeatedly by the prosecutor n its
comments. 1t is the ondy document  the record (hat refers to boring logs that mention ol
odors. 1t is a single piece of evidence. One itern of evidence cannot be expanded into more
thar it is by lawvers who persuade 2 witness in his eighties, without the benefit of
documents, counsel, or ¢ross-examination, to sign a document that refers to the fact withowt
referring to its source.

Finally, the 2011 wnsworn statement must be disregerded because Mr., Bach testified that the
statement 1s riddled with speculation that was included at the request of plaintiffs’ counsel in
the civi Hugation:

Mr. Bach: [Areas tdentified in the 2011 Statement as those that “might have higher
levels of contamination”} were writien because I was asked 1o speculate about
where things might be found. In the notes that Adam {an attorney at Givardi-
Keese] sent me, that was one of the requests.

{(Motion to strike, Objection)

U Bach Deposition, November 9, 2014 at 126:16-127:1.
" Rach Deposition, November 9, 2074 at 130:4-17, 132:9-11.
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Mr. Bach: That's what he asked me 1o do.

) That's a good question. Mr. Bach, were you referring to [plaintiffs’” counsel]
ar {Barciay’s counsel] when you said you were doing what he instructed vou
to do?

Mr. Bach: [Flaintiffs” counsel's] people, ™

Mr. Bach™s testimony makes clear that the prosecutor’s reliance on the 2011 unsworn
statement 15 arbitrary and without basis, especially n light of the already robust compiiation
of admissible evidence m the Regional Board™s possession related to Mr. Bach and the
subjects he addresses. See Houghialing v. Super, Cr, 17 Cal. App. 4th 1128, 1147 (1993)
{“recognizing the “centuries old evidentiary doctrine that only trustworthy and reliable
evidence should be considered...”); Jala v. Bohlin, 178 Cal. App. 2d 292, 304 (1960}
{“Resort must be had to the best evidence that is available. ™).

In making findings of fact upon which a determination 1s made to name a party to a CAQ,
the Regional Boeard is duty-bound to consider all competent, admissible evidence. See, e.g.,
Cnry. of San Diego v, Assessment Appeals Bd. No. 2, 148 Cal. App. 3d 548, 558 (1983)

important competent evidence); Marshall v. Dept. of Water & Power, 219 Cal. App. 3d
1124, 1147 (1990) {“"the only evidence which the [fact finder] is not free to disregard is
competent evidenee™): Gilberr v. Gilberr, 98 Cal. App. 2d 444 (1950) (zhuse of discretion for
failing to consider corpetent evidence). The decision by the Regional Board prosecutor o
prefer the incompetent and inadmissibie 2011 statement over a mountain of credible and
admissible evidence violates due process protections, which are spelied out in the California
Administrative Procedure Act (“APA”) and the State Water Board’s own regulations. Under
both the APA and the State Water Board regulations, hearsay evidence, such as that
contained m the 2011 unsworn statement which is not the product of Mr. Bach’s personal
knowledge, may be used for the purpose of supplementing or explaining other evidence bur
shall net be sufficient in itself to support a finding unless it would be admissible over
objection in civil actions.” Gov. Code § 1153(¢), (d) (emphasis added); Cal. Code Regs. tit.
23, § 648.5.1 (incorporating Gov. Code section 11513 by reference); see also, e.o., Molende
v. Dept. of Motor Vehicles, 172 Cal. App. 4th 974, 996 (2009) (“The mere admissibility of
evidence at an administrative hearing does not confer the status of “sufficiency’ to support a
finding absent other competent evidence” {citation omitted).); Daniels v. Dept. of Motor
Vehicles. 33 Cal. 3d 532 {1983} (noting that Gov. Code. section 11515 “render|s] hearsay

" Bach Deposition, November 9, 2014 at 137:22-134:11.
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evidencs insufficient in itself 1o support & finding”™): see also Evid. Code § 1200 (defining
hearsav evidence).

“While administrative bodies wre not expected to observe meticulously all of the rules of
evidence applicable to o court iridl, common sense and fair play dictate certain requirements
for the conduet of any {proceeding] at which facts are to be determined. Among thege

5], hearsay evidence standing alone can have no weigh” Deser? Turf Club v, Bd of
Supervisors, 141 Cal. App. 24 446, 455 (1956) (ordering the board to annul arvorder and
reconsider an application “wholly excluding each and every Instance of hearsay festimony
unless supported by properly admissible testimony™);, accord Ashford v, Culver City Unified
School Dist, 130 Cal. App. 4th 344, 349 {2005 (finding that the board’s reliance on hearsay
evidence alone to support its findings vielated Gov. Code section 11513 and concluding that
“no responsible person would rely solely on the [unauthenticated hearsay evidence},” which
preciuded the board’s consideration of it).

The law does not permit the Regional Board to simply point to its relaxed evidence standard
as justification for ignoring superior evidence n its possession in favor of making 2 finding
based on incompetent evidence; nor does it permit the Regional Board now to ignore highly
refevant evidence that was previousty unavailable befors making #ts final determination. As
such, Mr, Bach’s 2011 Statement must be disregarded and Mr. Bach’s 2014 deposition must
be considerad before vou make the decision to accept or reject the prosecutor’s
recommendation. If vou follow that procedure as required by the Taw cited above, vou will
not be able to make the determinations recommended by the prosecutor that rely on Mr.
Bach's 2011 unsworn statement.

2. Further Develoned Expert Opinions Begarding Fate and Trapsport of
Petrolenm Byvdrocarbons Provide Overwhelming Sunnort for Dr. PDardisian’s
Orpinion That Upward Migration Explains The Contaminant Distribution at The
Carousel Tract Today,

Barclay’s last comprehensive submission to the Regional Board staff on January 21, 2014
contained an opinion by Dr. Jeffrey V. Dagdigian that the distribution of petroleum
hyvdrocarbons seen in the fill soil above the former reservoir bottoms and associated lower
herms at the Carousel Tract today 1s explained by the upward migration of historic
discharges left by Shell at the Site, which is caused by capillary action and other factors such
as buoyancy. The Regional Board staff reviewed Dr. Dagdigian’s opinion and—while it
agreed that capillary action is responsible for some upward movement of petroleum
hydrocarbons at the Site—it nevertheless concluded that such upward migration “cannet
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account for the larger portion of the petroleum hydrocarbons found 1 shallow sarface soils
across the Site.™ Thus conclusion disregards Dy, Dagdigian’s June 30, 2014 submission 1o
the Regional Board in which he expanded on his opinion concerning the role of buovancy in
the upward movement of contaminants as well as pressure and {luid saturation. Since the
prosecutor did net respond 1o these latter points, we request clarification whether the
prosecutor ever fully considered and weighed Ui, Dagdigians Jone 2014 submission. Ag
dizcussed below, because the prosecutor relies on data teken both inside and ontside the
{ormer reservolr footpring, we also request clarificaton whether the prosecutor’s analysis
mistakenly applies the top-down patierns of petroleum hydrocarbons found in specific areas
outside the footprint that Dr. Dagdigian has said should demonstrate such top-down patterns
10 areas inside the footprint that in fact do not demonstrate top-down patierns.

In any event, since the time of Barclay's January 21, 2014 submission, substantial additional
expert work has been completed and 18 reflected in expert reports prepared for the litigation
regarding the fate and transport of petroleum hydrocarbons at the Site, including two by Dr.
Dagdigian where he has further developed his opinion concerning uvpward migration as the
explanation for the contaminant distribution at the 5Site today. Dr. Dagdigian’s additional
opinions are also supporied by another expert report developed in the Htigation and never
before sent to the Regional Board, prepared by D, Charles Faust, a nre-eminent
hydrogeslogist with significant expertise in fate and transport of contaminants in the vadose
zone—the very subject at issue here regarding the migration of petroleum hydrocarbons left
at the Site by Shell

Dr. Dagdigian’s Report and Rebuttal Report and D, Faust’s Report must be reviewed by the
Regional Board before a decision is made to name Barclay to the CAO because they provide
even more clanty of concepts that the Regional Board staff may not have understood.

Most notably, Dr. Dagdigian’s Report now contains the results of a three-dimensional {3~
"y model that Dr. Dagdigian developed using three millton lines of data from the Site.”
This model provides additonal clanty of the patterns of pewroleum hydrocarbons in the
rejevant areas, yielding compelling evidence consistent with the theory of upward migration.
Dr. Dagdigian also took steps since the Janvary 21, 2014 submission to generate a more
complete database to serve as the basis for his 3-I2 model, and so the analysis contained in
s Report is based on the most complete, up-to-date data available at the time the report was
written. The scientific methodology with which he generated the database, evaluated the
data, and created this model is outlined in Appendix C to Dr. Dagdigian’s Report.

14
ix

Comment Chart at 4.
Dr. Dagdigian Report at 36.
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Previous analvses of the distribution of petroleurn hydrocarbons at the Site that were
reviewed hy ihe Regional Beard were based on a two-dimensional (“2-57) model gensrated
by Shell’s consultant, Gf—*owmec using a less complete dataset than that employed by Dir,
Diagdigian. ' D, Degdigian’s 2.0 model demonstrates the limitations of this 2-D model and
brings {o lght significant mi@nnaufm not previoushy available to the Regional Board., As D
Dagdigian explams in Appendix O o fus Report, the benefit of the 3-D model over the 2-13
maodel s that il iniernol concentrations of TPPHd botween all sax b sprhs i all
directions, providing a ymore accurale representation of the lateral and vertical extent of
impacted soil. The 3-D model confirms Dr. Dagdigian’s opinion regarding upward
migration bacause it shows a patiern of highest petroleum hydrocarbon concentrations close
i the original release locations at or beneath the former reservoir floors and near the
intersections of the floors and sidewalls and lower concentrations at shallower depths; the
contaminant conceniration pattern follows vertical and lateral pathways that, combined,
confirm an overall upward migration pathway within the former reservoir footprints and also
into the directly adiacent surrounding soil that once constituted the lower portions of the
herms.”

P

Dr. Dagdigian®s Report and Rebuttal Report also refute the alternative explanafion pmvidczfi

wrrent digtribution of pefrolewm hydrocarbons at the Site. To
mo\qdc justification for its recommendation to name Barclay to the CAQ, the prosecutor
rejects Dy, Dagdigian’s upward migration theory in favor of an alternative explanation that
attribules the distribution of petroloum hydrocarbons to the actions of Barciay., The
prosecufor concludes that “the current contamination pattern in the Site soil 13 explained by
the procedure Barclay used to backfill and compact berm soil into the former reservoirs
which resulted in a random pattern which characterizes the present hydrocarbons onsite.”
However, the prosecutor’s characterization of the true, current distribution of pc,u(,ieum
hydrocarbons at the Site as random is inaccurate. Dr. Dagdigian’s Report and 3-D model
shows that the pattern of hydrocarbons onsite 1s not “random,” and so could not have been
created by Barclay’s backfilling procedures. Dr. Dagdigian demonstrates that the pattern of
petroleum hydrocarbons requiring abatement today is msiead correlated with releases that
occurred during Shell’s operations.™ 3-I) representation of lateral and vertical petroleum
hydrocarbon impacts to soil reveals that in many cases what looks to be what the Regional

rw the prosecutor for the ¢

® Geosyntec, Transmittal of Concentration Contour Maps Former Kast Froperty, Carson California, Site

Cleanun No. 1230, Site LD, 2040330, Figures 4-9 (Apr. 29, 20171).
Irr. Dagdigian Report at 36-37.

Comment Letier at 43.

' r. Dragdigian Repart at 27, 20-30.
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Board staff calls “highly variable” pattems of distribution in Ueosyatee’s 2-D modeling™ is
not variable at ai . but is fully explained by a more accurate picturs of the contaminant
migration pathways due to forces including capillary action. buoyancy, and pressure.

'}agfdjg;ian 's Rebuttal Report also provides additional analysis bevond what has been
mcwmea o the Regional Board pfff‘véﬁf)w-";\‘x on thiz topic. In that report, Dr. Dagdipian
explaing that the procedurs used by Barclay would have resulied m bomogenized sotls and
randomiy distributed hydrocarbons, which is definitely not the pattern seen on the Site today
or reflected In the 10,000 soil sample analvses of TPHd and three million hines of date that
support Dir. Dagdigian’s theory. Dr. Dagdigian’s 3-I) model requires a fresh look at the
patterns of petroieum hydrocarbons. Based on that fresh look, we anticipate you and the
Reginnal Board will agree with D, Dagdigian and disagree with the prosecutor’s conclusion,

in addition, if we are allowed the requested hearing where we can cross-examine the
prosecuforial staff claiming to have opinions about the patterns, we anticipate that you will
agree with Dr. Dagdigian and disagree with the prosecutor’s staff on this oritical issue.

Dr. Dapdigian’s Report must be reviewed and ceonsidered before determining if Barclay
should be named to the CAQ for the additional reason that 1t divectly refutes the prosecuior’s
rejection of his upward migration theory. The prosecutor relies solely on its analysis that
capiliary action could only account for “himited” upward migration of petrolewm
hydrocarbons at the Site.” This was the very same position taken by Dr. Johnson, an expert
retained by Shell, who submitted a letter to the Regional Board in June, 2014, Dr. Dagdigian
responded to Dr. Johnson’s letter by pointing aut that while he was correct that capillary
action could only account for vertical movement of a certain amount, the remainder of the
distance of upward mugration was accounted for by buoyaney and other forces. Dir. Johnson
understood this because he was careful to limit lus letler to a comment only on capillary
action and he did not comment on the entirety of Dr. Dagdigian’s theory of upward
migration. However, giving everyone the benefit of the doubt, Dr. Dagdigian explained in
detail in his June 34, 2014 report how buoyancy worked in the specific environment of the
Carousel site, where sometimes petroleum hydrocarbons would wick upward through
capillary action and come fo rest; then raip or irrigation would cause an area to become
flooded thereby causing the petroleum hydrocarbons to move further upward in the saturated
ground. Over the ensuing 40 vears since the redevelopment, those combined forces explain
the additional vertical migration seen in the contaminant distribution today.

2_2 Comment Chart at 54.
? Gee, .., Comment Chart at 46-43.
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Because of the importance of this subject, we asked Dr. Charles Faust, a highly regarded
hydrogeologist with expertise i the movement of liquids in the vadose zone, to provide 4
further explanation of how the vertical and lateral movement of petroleum hydrocarbons
worked in this case, That short deglaration by Dr. Faust was submitted to the Regional
Soard on the same day as Dr, Dagdigian’s June submission. The prosecutor makes no

MNor does the prosecuior explain why it re
Dagdigian or Dr, Faust.

In furtherance of its rejection of upward capillary migration, the prosecutor states that data
attached to a Junc 16, 2014 comment letier from Shell’s project manager, Douglas [
Weimer, which included several examples of purported top-down patterns of migration in
shallow soils, supports the conelusion that “site demolition and grading activities [rather than
upward capillary migration} account for the occurrence of petroleum hydrocarbons in
shallow soils in Reservoirs 5, 6, and 7 formerty at the Site” (emphasis added).” But, as Dr.
Dagdigian explains in his June submission, more than two-thirds of the samples provided in
Wi, Weimer’s submissions were taken from owlside of the reservoir footprints. The data
provided by Mr. Weimer makes no distinction in location between the areas within the
former reservoirs footprints and other areas outside the reservoirs where one would expect
top-down patterns of concentrations in certain areas due to Shell’s operations. Indeed, as D,
Dagdigian explained in his June 2014 submission, data provided by My. Weimer shows an
overall upward migration pattern of petroleum hydrocarbons within the reservoir footprints,
and it shows top-down patterns precisely in the areas specified in Dr. Dagdigian’s January
21, 2014 report as those where discharges 1o surface soils took place during Sheli’s
operations (i.e. the former sump area cast of Reservoir 5 and the pump house area). The
prosecuior provides no response to Dr. Dagdigian’s important evaluation of information
provided by M. Weimer; nor does 1t explain how it can rely on Mr. Weimer in light of Dr.
Dagdigian’s critique. The prosecutor simply ignores the logical problems with Mr.
Weimer’s evidence, side-steps hig failure to distinguish between the sample locations, and
treats the Weimer evidence as though 1t shows patterns in the former reservoirs even if it
does not. This appears to be one of the bases for the prosecutor’s finding that grading
ctivities account for petroleum hydrocarbons in shallow soils in the reservoir footprints.

We do not understand why the prosecutor would limit its criticism to capillary action without
addressing the other factors that contribute to upward migration, and why it would digregard
Dr. Dagdigian’s expert analysis of data undess it simply never read the June submissions of

24

Comment Chart at §3-86,
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Pir. Dagdigian and Dr. Faust. We understand (hat those subrmssions were received by the
Regional Board based on their inclusion on the Comment Chart; but the prosecutor {ailed to
respond to or otherwise acknowledpe these lmportant compmxem" 'te:} g)r‘ Dagdig'an’«' theory
of upward migration when it responded 1o the January 21, 2014 submission® At a mimmum
they demonstrate sirong reasons for a public bearing with a right to cross-examine the
pro: secutorial staff to have thern explain their rezsoning. And the absence of any analysis by
utor on ihis subject ceriaindy justifies consideraiion of the latest scientific snalvs
. Dagdigian and Dr. Faust in the attached submission.

S8

Like Dr. Dagdigian’s January 21, 2014 and June 30, 2014 reports to the Regional Board, Dr.
Dagdigian’s Report in the ltigation explains how other forces—buoyancy and, to a lesser
extent pressure-—also effect upward migration and how those forees have worked in
conjunction with capillary action to move petroleum hydrocarbons to their present location.™
Dr. Dagdigian has analyzed additional data and has developed the discussion of buoyancy
and pressure further since those submissions, and these elements of his theory warrant the
Regional Board’s consideration now,

We have also included and arge yvou to review Dr. Faust’s Report filed in the litigation,
which confirms Dr, Dagdigian’s theory of upward migration. Dr. Faust, who has 34 years of
experience in subsurface fate and wransport of non-aqueous phase liguids (“NAPLs") and has
authored guidance documents for USEPA on topics relevant (o his opinions in this matter,
concluded that upward migration of petroleum hvdmcaz‘bom has occurred at the Site and is
the most likely explanation of the current Site conditions.” To reach his conclusion, Dr.
Faust conducted an analysis, not previously presented to the Regional Beard, of the sand
composition at the Site®™ and of site-specific data related to phase saturation {on rainfall,
water content of soil samples, and water saturation), a eritical condition that influences the
mobility and migration of petroleum in the subsurface under Dr. Dagdigian’s theories” Like
D, Dagdigian, Dr. Fauvst finds that the Site data is inconsistent with the prosecutor’s theory
that the pattern of pen‘o'ieum hydrocarbons within the reservoir footprints can be explained
by contamination in the berms during Shell’s operations and subsequent redistribution of
former berm soil during grading operations.™ Dr, Faust explains that the prosecutor’s
concluston that Barclay’s backfilling of the interior of the reservolrs could create the current

Sea Comment Chart af 95,

D, Dagdigian Report at 39-4].

= Dir. Fanst Report at 39,

Dy, Faust Report at 12 and Figure 3.
Dir. Faust Report at 39,

*® Dr. Faust Report at 24.
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patiern of petroleum hydrocarbons is compleiely implausible because the fop of the berms
would have had 1o have been more contaminated than the decper sections of the berms and
there is no evidence to suggest that this was the case.”

Ld

Mew Evidence Uontinues to Supnort That County and Siate Regulators Had The
Soame Knowledee That Barelay FHad sbout Petrolewin Hydrocarbons and
Anproved The Project, Demonstrating What The Standards Were At The Time.

The remaining documents which have been generated in the civil litigation since January 21,
2014 and here submitted for vour review provide additional evidence from the fime period
during which Barclay’s development activities were conducted. They show, among other
things, that Barclay met the standard of care and standard of practice at the time and
complied with ali applicable laws and regulations. The foliowing also provides further
evidence that regulators approved development of the Carousel Tract with full knowledge of
the Site’s prior use as an oil storage facility, and that no one expressed concern that
development on the Site would pose a risk to human health or the environment. We have
roted the remarks by the proscoutor on the Comment Chart to the effect that evidence of this
nature is not relevant. However, based on the case law cited in our January 21, 2014 lefler,
we helieve thet the progecutor is wrong about that.  Barclay wishes to malke its record on the
issues identified in that letier and therefore submits this evidence to further support 18 case
an those issues.

In conjunciion with our January 21, 2014 submission, we presented a report by Donald
Shepardson, a soils engineering standard of care expert, Since that submission, F. Edward
Reynolds, an expert designated by the Plaintiffs in the civil litigation to rebut Mr.
Shepardson, has been deposed and it is necessary that the transcript be reviewed before a
deciston 1s made by the Regional Board. Mr. Reynolds tesiified that he agrees with Mr.
Shepardson that Barclay met the standard of care at the time when it left in place the
petroleum hydrocarbons (betow the reservoir floors) which are noted in the March 11, 1966
Pacific Soils Report.™

We also enclose a seeond report by Dr, Faust, his Rebuttal Conduct Report, in which he
concludes that Barclay cenducted development activities consistent with the standards of the
time. Dir. Faust opines that Barclay’s reliance on visibility to determine the suitability of
soils was reasonable, especially because analyiical tools avaiiable today for testing the non-

¥ Dr. Faust Report at 24.
# Reynold’s Deposition at 115:19-29.
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observable composition of soil were not yet developed back then. Dr. Faust further explains
that the fate and transport of h\fd;oc,arh(ma in the subsurface was not well urderstood in the
1960s and concludes therefore that Barclay had no basis {or knowmg that hydrocarbons
helow the reservoir floors would impact soil above the reservoir floors,

Mr. Armbrusters Rebatial Conduct Report explains that there is ample evidence of
Barclay’y mteraction with County repulators and disclosure o those regulators of all facts
known to Barclay about the Kast Site. Mr. Armbrugier notes that during the process of
applying for a zoning change that would permit Barclay to construct homes on the Kast Site,
Barclay was required to comply with conditions of approval supplied by several County
departments and divisions. According te a document eited by Mr. Armbrusier, these
included the Flood Control District, the Health Department, the Road Departiment, and the
following divisions of the Department of the County Engineer: Design, Sanitation,
Waterworks & Utilities, Building & Safety, and Parks & Recreation. During that process,
none of these departments or divisions presented Barclay with a condition that Barclay
conduct environmental remediation of the Siie before a zone change would be approved. Mz,
Armbruster opines that at the time, it was not the standard of practice for developers to have
plans and conditions for environmental temediation in relation to seeking a zone change.

Similarly, Mr. Brasher’s Rebuttal Conduct Report determined that when Barclay was
anplying for the zone change that would permit development of the Kast Site, ne one
interested in the Carousel project expressed concern with regard to hazardous substances,
ioxic poliution, health risks to humans, or a faﬂure by Barclay fo assess the negative Limpacts
ofits work at Carousel. Mr. Brasher states that what Barclay knew about the subsurface
conditions of the Kast Site before development is contained 1n the March 11, 1966 Pacific
Soils Engineering Report, which was disclosed to the County engineer.

Mrz. Armbruster and Mr. Brasher hoth base their opinions in part on various Regional
Planning Commission documents and Board of Supervisors meeting minutes, which we alse
enclose for vour reference. Among these documents 15 an August 9, 1966 Fegional Planning
Commission memorandum that was provided to the Board of &uperwso}f‘a and which notes
the Kast Site’s prior use as a petroleum tank farm. This is just one example of evidence of
the Regional Planning Commission’s and Board of Supervisors’ awareness of the Sife’s use
as an oil storage facility but which fact did not raise canse for alarm on the part of regulators
at the time.

e ofe e e

We urge you to review and weigh all of the foregoing evidence before making your
determnination regarding naming Barclay to the CAQ. This evidence, which was not
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available to the Regional Board prosecutor siaft when 1t was making its recommendation o
name Iarclay, does not support the conclusions that the prosecutor recommends thatl you
draw. For that reason, this evidence must be carefully considersd by vou now and before
making any decision.

Finally, I reiterate Barclay’s requests from my Dieceraber 24 letter that vou allow for a public
aring before making any decision in order to address the question whether Barclay is 4
“discharger” under the California Water Code. That hearing would allow Barclay to present
its evidence, including this new evidence, allow for cross-examination of key witnesses, and
respond to the comments of the Regional Board’s prosecutor’s stafl with respect to Barclay’s
prior submissions, among other things. The State Water Board itself recognizes that the
issuance of cleanup and abatermnent orders is an action that is “of an adjudicative nature” and
therefore governed by the California Administrative Procedure Act™ and by regulations
adopted by the State Water Board.™ ¥ Both the Administrative Procedure Act and the State
Water Doard regulations provide for a hearing and the opportunity {0 cross examine
witnesses, under vath, as Barclay has specifically requested.™

b

We understand that Mr. Unger has asked that vou meake 2 decision on the prosecutor staff's
recommendation to nclude Barclay o the CAQ by Janvary 9, 20135, However, there is
nothing in the recommendation that supports the need for a determination of Barclay’s
liability by the January 9 requested deadline—nor are we aware of any reason especially
given the long delay in that recommendation coming forth. In light of the fact that the
Regional Board has been aware of Barclay’s connection o the Carousel Tract since at icast
2010 and that it has had months—and 10 some respects, years—1o evaluaie evidence of
Barclay’s potential Hability, there is simply o reason why you should not both consider the
foregoing recently developed evidence and provide Barclay the full hearing that the law
requires,

Cal. Gov. Code § 11400 et seq.

' Cal. Code Regs. 6t 23, §§ 648-648.8

¥ State Water Resources Contro! Board, Office of Chief Counsel, M. A M. Lauffer Chief Comnsel
Memorandum (Aug, 2, 2006).

Cal. Gov. Code § 11513; Cal. Code Regs. #it. 23, § 645.5(2)(0}. See also Desert Turf Club v, Bd of
Supervisors, 141 Cal. App. 2d 446, 455 (1956} {“common sense and fair play” dictates that cross-
examination of wimesses should be permitied al administrative hearings).
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We look forward to vour response to this letter and the crucial information comtained herein.

s
£

¢ i
Famdok W, Denmis

" PWD/hhic

ce: Nicole Kuenzi (Vie First Clasy and Elecironic Mail)
See Ariached for Additional Recipients
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Barclay Mollander Corporation (Vie U5 Mail)
5840 Uplander Way. Suite 202 :
Culver City, California 96230

Dieanne Miller (Vg 05 f‘/mf/
Morgan, Lewis & Bockius LLP

300 Bouth Orand Avenue
Twenty-Second Floor

Los Angeles, California 90071-3132

Michael Leshe (Via /S Mail)
Caldwell Leslie & Proctor, PC
1000 Wilshire Boulsvard, Suite 6G0
Los Angeles, California 90017-2463

Frances L. McChesney (Vie US. Mail)
Attorney IV

Office of Chief Counsel

State Water Resources Control Board
OO T Street, 22nd Floor

Sacramento, California 95814

Jemmifer Fordvee (Vie US. Muailj
Attorney 1]
Office of Chief Counsel

State Water Resources Control Board
1001 1 Street, 22nd Floor
Sacramento, California 95814

fanice Hahn, Honorable Congresswoman, US House of Representatives, California’s
44th District (Via U5 Mail)

Mark Ridley-Thomas, Supervisor, Second District County of Los Angeles (Vie US
Mail)

Isadore Hall, {1, Assembly Member, 64th Assembly District (Via US. Mail)
Jim Dear, Mayor of Carson (Vie US. Mail)

MNelson Hernandez, Carson City Manager (Via {75 Mail)

TR ik
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Ky Truong, City of Carson (Vie US. Mail}
James Carlisle, Office of Envivonmentar Health Hazard Assessment (Vie US Mail)

Bill Jones, Los Angeles County Fire Department (Via U8 Mail)

Barry MNugent, Los Angeles County Fire Department (Ve U5 Meail)

Shahin Mourishad, Los Angeles County Fire Department /Vio I05 Adail)
Miguel Garcta, Los Angeles County Fire Department (Vie US Mail)

Kim Clark, Los Angeles County Fire Department (Vo U5 Mail)

Hoang Ly, Los Anpeles County Fire Department (Via US. Muail)

Cyrus Rangan, Los Angeles County Departinent of Health /Vie U5 Mail)
Angeio Bellomo, Los Angeles County Department of Health (Via U5, Mail)
Karen A. Lyons, Shell Oi} Products US (Vi US. Muail)

Thomas V. Guardi, Girardi and Keese Lawyers (Via US Mail)

Robert W, Boweock, Integrated Resources Management, LLC Vie U8 Mail)
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January 7, 2015

Mg, Deboraly Smith h
Chief Deputy Bxecutive Ofhicer
Los Angeles Regional Water Quality Control Board By

320 West 4th Street, Suite 200
Los Angeles, California 50613

He:  TENTATIVE REVISED CLEANUP AND ABATEMENT ORDER PURSUANT
TO CALIFORNIA WATER CODE SECTION 13304 CLEANUY AND
ABATEMENT ORDER NGO, R4-2011-0640

SITH: FORMER KAST PROPERTY TANK FARM LOCATED SOUTHEAST OF THE
INTERSECTION OF MARBELLA AVENUE AND RAST 2447TH STREET,
CARSON, CALIFORMIA (SCF NG, 1230, SITE 1D T‘% - 2040330, CAD NO. Ré-
26710040

Pear Mg, Hrmuth:

We represent Shell Gil Company (“Shell™) with respect to the above-refzrenced matter. This

letier responds to the December 24, 2014 letier &c;&mmw to vou from Patrick W Denms of
ELYY

Gibson Dunn & Crutcher, LLFP ("Gibson Dunn™), counsel for Dole Food Company, Ine. and
Barclay Hollander Corporation (the “Dieveloper™).

As you know, Shell has been cooperating with the Carousel neighborhood investigation since

2008 and performing under Cleanup and Abatement Order No. R4-2011-0046 (“CAC™) since it
was iesued on March 11, 2011, Shell has undertalen exbanstive efforts at !:mmfmdoub eXPEnSE
e comply. Shell has been and continues to be commitied ¢ the investigation and remediation
process and to Implementing its revised Remedial Action Plan (“RAP™ in the Carousel
neighborhood upor iis approval,

‘There is substantial evidence that the Developer 15 a responsible party and discharger under the
California Water Code and applicable law. To date, howsver, the Developer has failed and

Almaty Astena Befing Bostor Brussels Chicage Daflas Dubsi Frankfut Herishury Harford Houston Lendon [oe Angetes Miond Moscow
Mew York Orange County Paris Philadelphiz  Pishurgh  Prnceton Sae Francisco  Sepia Monica  Silicon Valley  Tokve  Weshingion Wikeningtan

DIBZA 255566831
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refused to participate in the investigation and remediation process and has not contributed a
penny to the cost thereof. Accordingly. Shell urges the Regional Board (o promyiy ssue the
Tentative Revised Cleanup and Abatement Order (“Revised CAO”) based on the substantial
evidence in the record, including all of the site investigation and sampling data and reports, the
comments and submissions by Shell, the Beveloper and others, and alse based on ihe December
g, 2014 Memorandum from Samuel Unger, Bxecutive Officer, the December 2. 7014
corregpondence from Paula Rasmussen, Assistant Executive Officer, as well as the Fegional
Bourd Site Cleanup Program stail’s Response 10 Comments Received Regarding the Reviged
CAO,

it is disappointing that the Developer continues its efforis to delay the Regional Board’s issuance
of the Revised CAO. Mr. Dennis misteadingly suggests that the Developer has not had sufficient
opportunity to present comments to the Revised CAO." In fact, the Developer has had a full and
fair opportunity to provide comments, and has provided extensive comments, on multiple
occasions, over the course of more than three years.

The December 8, 2014 Memorandum correctly summarizes the CAO Revision Process, the
multiple opportunities for comments, and the voluminous comments submitied by the Developer
througn its legal counsel at Gibson Dunn. See Memorandum by 8. Unger, at pp. 3-5,
Specifically, Gibson Dunn submitted comments to the Regional Board regarding their view of
the rele of the Developer on at least the following oceasions:

e On September 15, 2011, in response to the Regional Board’s 13267 Order,

= OnJanuary 21, 2014, in response to the Proposed Draft Revised CAO, after Gibson Dunn
obiained two extensions of time o submit comments: and,

= On June 30, 2014, in response 1o the Regional Board’s Notice of Opportunity for
Additional Comunents on the Proposed Draft Revised CAQ.

As the Regional Board Site Cleanup Program staff is well aware, and as the 98-page response ©
comuments {("R7TC”) reflects, the Developer’s comments were voluminous and appear i¢ have

Mr. Dennis goes so far as 1o state that since Gibson Dunn last submitted comments, “we have not beep 1ok by
anyone at the Regional Board whether they were considering naming Barclay, or not, on the CAO Such a
comment is disingenuous, al best, given that Gibson Dunn and the Develaper have been woll aware that the Board
has been considering naming the Developer a responsible party snd discharger since the Revised CAO was first
issued onn Ociober 31, 2013,

P27 23556690 1
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been carefully considered and ullimately rejected by the Regional Board staff? Mr. Dennis
proposes to submit additional information from the exact same wimesses whose theories and
testimony have already been carefully considered. There is nothing new, and there most
certainly 15 not “substantiai additional and enitical evidence” not yet considered by the Regional
Poard staft as Mr. Dennis suggests,

indeed, the Regional Board staff have already recelved and considered the copunents. ischinical
e_v;‘:zxm}m and testimony of sach of the witness LG bir. Demnis seeks 1o proffer vel again in some
sort of repackaged form: Jeffrey Dagdigian of Waterstone Environmental {who already provided
hig technical theory for the Regional Board's consideration), Mr. George Bach (whose
canflicting testimony was previously submitted by Gibson Dunm for the Regional Board’s
consideration); and Dr. Charles Faust (whose dectaration was also previously submitted by
Gibson Dunn for the Regional Board's consideration ).

Tellingly, Mr. Dennis chose not to submit with his letter the supposedly “substantial additional
and critical evidence” from these individuals and contends that it will “take a few weelks” to
compile — a factic which further demonsirates his clients’ poal of merely delaying a final
resotution of this irnporiant 1ssue,

Wir. Dennis ciies to various alleged developments in the litigation involving his clients and the
Carousel residents. That litigation, howsvm will hikely go on for years. The first trial is not
scheduled to being untit August 2015, The regulatory process should not be postponed based on
alieged developments in that uugammm

Finally, Mr. Dennis now requests a hearing for the first time in this multiple-year process.
However, the Developer has already had more than sufficient opportunity 1o “persuade vou not
o name Barclay Hollander on the order” and, simply, has failed. A hearing at this late juncture
is not necessary, appropriate or mandated, and 1s designed to continue to delay issuance of the
Revised CAO

For years, Shell has been incwring all of the costs a\;%ciamd with the investigation and
remediation process, [t is long past time for the Developers to contribute. Neither the
Developer’s delay tactics nor the Developer’s continued efforts to shirk their responsibility

M. Dennis accusatorily refers 1o Regional Board staff whe “claim to have reatd” the technical reports and
declarations; yet, the Memorandum and RTC demonstrate the Regional Beard siatl™s thorough review of the
comments submitted by Gibson Dunn.

M. Dennis also seeks to harass Regional Board staff, nosing in his letter without citation to any supporting
authority, that the l])eveioper purportedly “must™ have an opportunity to question those on the Regional Board stall
who “claim to have read” the technical reports and declarations of Waterstone and disagree with those conclusions,
as well as those who relied on George Bach’s 2011 restimony, and to “test therr credibility and their credentials 1o
offer these conclusions m support of the prosecutor’s recommendation.” See Dennis fetter, . 4.

DHA 255560930
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should be further condoned. Shell encourages the Regional Board 1o issue the Revised CAO ag
recommended by the Regional Board Site Cleanup Program staff, Regional Board Executive

Officer Sam Unger and Assistant Executive Officer Paula Rasmusseen,

Sineerely,

S Y

i\.,‘,. %V\ \\“ e
Dieanne |
DM/ mmb
e Nicole Kuenz, Esg.

nicole kuenzif@waterboards.ca.gov
Frances L. McChesney, Fsq.
frances.mechesney@waterboards.ca.gov
samuel Unger, Hxecutive Officer
samuel.unger@waterboards.ca. gov
Panla Rasmussen, Assistant Executive Otficer
pauiarasmusseni@waterboards.ca.gov
Patrick W, Dennis, Gibson Dunn
pdennis@gibsondunn.com

337 235566951
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TCALL PARTIES AND INTERESTED PERSONS:

Pending Procedural Requests regarding Tentative Revised Cleanup and
Abatement Order No. R4-2011-0048, Former Kast Property Tank Farm

The Regional Water Quality Conirol Board, Los Angeles Region (Regional Board), acting
through Ms. Debarah Smith, Chief Deputy Executive Officer, has received several procedural
requests and comments refated to the Board's consideration of the Revised Cleanup and
Abatement Order No. R4-2011-0046 for the Former Kast Froperty Tank Farm (Revised CAO),

On December 24, 2014, Barclay Hollander Corporation submitted a request {(Dacember 24
Letter) to (1) submit additional written evidence, and (2) schedule a formal evidentiary hearing
prior to the Regional Board's determination whether to adopt the Revised CAO.

On January §, 2015, Barclay Hollander sent a second letter following up on the December 24
Letler, which describes and aftaches copies of some of the additional documentary evidence
requested to be submitied to the Regional Board.

Ort January 7, 2015, Sheli Git Company responded to Barclay Holiander's December 24 Letter.
Shell opposes Barclay Hollander's requesis to submit additional evidence and for 2 formal
evidentiary hearing.

Also on January 7, 2015, Mr. Robert Bowcock of integrated Resource Management, Inc.
responded to Barclay Hollander's December 24 Letter. Mr. Bowcock does not oppose the
request to submit additional evidence or the request for a formal evidentiary hearing as long as
his client is provided appropriate notice and opportunity to be heard. In addition, Mr. Bowcock
commented on the substance of the Revised CAO and attached documentary evidence to his
letter in support of his comments, The Regional Board therefore considers Mr. Bowceock's letier,
in part, as a request to submit the additional substantive comments and the atiached report by
L. Everett & Associaies dated January 7, 2015,

The Regional Board is considering these pending procedural requests in light of the factual,
legal, and policy matters at issue. The Regional Board will consider additional comments on
these pending procedural requests that are received by the Regional Board by 5:00 DI On
Friday, January 18, 2015, Please send comments by e-mail to

nicole. kuenzi@waterboards ca.gov, and to all parties and interested persons co'ed on this
notice. If you are unable to submit comments by e-mail, comments may be submitied by mail to

walle | SAMUEL UNGER, Evgn

£ DFFICER

o SBude 200 Lo Angeiss. A SUTIZ D www o waterbuargs.canovfinsangsies
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Micole Kuenzi, Office of Chief Counsel, State Waier Resources Control Board, 10071 ! Street,
22" Floor, Sacramento, CA 95814, The Regioral Board will issue a determination regarding the
procedural requests after January 16, 2015,

If you have any questions regarding this letter, please contact me at {9183 322-4142 or at
nicole kuenzitbwaterboards ca.cov.

Sincerely,

o v
L //’ A o £ )
Ul
e

Micols L. Kuengl
Altorney for the Los Angeles Regional Water Board

Gt
Ms. Deborah Smith Deanne Milier, Esq.
Chief Deputy Executive Officer Morgan, Lewis & Bociius LLP
dsmithi@waierboards. ca.gov dimiller@morganiewis.com
Mr. Samuei Unger Mr. Robert Bowcock
Executive Officer Integrated Resource Management, inc.
sunger@waltarboards.ca.cov bbowcock@irmwealer.com
Fairick Dennis, £sq. Frances McChasney, Esq.
Gibson Dunn & Crutcher LLP Senior Staff Counset
Plennis@gihsondunn.com Ermechesney@waterboards.ca.gov
Krista Hernandez, &sq'. Michae! Leslie, Esg.
Gibson Dunn & Crutcher LLP Caldwell Leslie & Froclor, PO
khernandez@agibsondunn.com leslie@ealdwsi-lestie.com

Interested parlies e-mail iist mainiained by the Regional Board:

Beliomo, Angelo (LOS ANGELES COUNTY) <abeliomo@ph.lacounty.govs:
'Alan.Caldweli@shell.com’;
‘bhowcock@irmwater.com’;

'BCT @fire lacounty . gov',

‘bjones@fire lacounty.gov';
‘caumais@girardikeese.com’;

‘chris. manzini@edelman.cont’,
‘crangan@pn.lacounty.gov';
‘derrick.mims@asm.ca.gov';

‘ed.plati@shell.com’;

‘sramirez@ph.lacounty.gov';

‘eric. boyd@mail. house.gov';

‘idsar@@ocarson.ca.us",

Carlisle, JIm@OEHHA <Jim.Carlisle@oehha.ca.gov>;
‘kim.ilesniak@shell.com’;




‘kkatona@hos.lacounty.gov’,

klruong@carson.ca.us’;

feslie@ealdweli-lestie . com':

lisa@ceerrell.com'’:

‘markridiey-thomas@bos.acounty.gov’

‘MarkGrivetli (mgriveti@geosyntec.com) (mgrivetti@geosyntec.com):
rolark@fire lacounty.govh

reustance@aeosymisc.com’;

'Robbie Ettinger (rettinger@geosyntec.com) {retlinger@aeosyntec.com):
Romera, Robert@DTSC <Robert. Romero@dise.ca.gove;
rahara@bos lacounty.gov’;

‘rvasgueziph lacounty.gov’;

snourishinfire lacounty.gov

Aranc, Wendy@D TS0 <Wendy Arano@disc ca.gove:
‘wuroti@hire lacounty.gov';

‘zafl@caldwell-lesiie.com’,

‘Christian Osierberg (christian.osterberg@urs.com):
‘heather.benfield@tefraiech.com’;
lavier.weckmann@tetratech.com';

‘Nancy MeilahnFowier (nancy.meiiahn.fowler@urs.comy:
'Rebecca Frend (rebecea.frend@urs.com):

‘Roy Patierson {roy.patierson@urs.com’;

Romero, Robert@DTSC <Robert. Romero@dtsc.ca.gove:

Unger, Samusi@Waterboards <Samuel Unger@waterboards.ca.govs:
Rasmussen, Paula@Waterboards <Paula Rasmussen@waterboards.ca.govs;
Heath, Athur@Waterboards <Asthur Heath@waterboards.ca.govs,

Williams, Thizar@Waterboards <Thizar Williams@waterboards.ca.gov>,
Kapahl, Glia@Waterboards <Gita.Kapahi@waterboards.ca.gov>:

Fordyce, Jennifer@Walerboards <Jennifer. Fordyce@waterboards. ca.govs,
McChesney, Frances@Waterboards <Frances.McChesney@waterboards.ca.gov>;
‘aric.boyd@mail.house.gov';

henry.conneliy@mail house.gov'

Lauffer, Michael@Waterboards <michaeliauffer@waierboards.ca.gove:
‘crangan@ph.lacounty.gov’

Kim. Clark@fire. lacounty.gov',

‘deBoer, Krista (KdeBoer@aibsondunn,comy;

Lagudis, Susana@Waterboards <Susana.Lagudis@Walerboards.ca.govs:
‘vdennis@gibsondunn.com’;

rhemand@carson.ca.us';

‘nhernandez@gibsondunn.com’;

Doug Weimer (douglas.weimer@shell.com) {douglas. weimer@shell.com):
Ayalew, Teklewold@Waterboards <Tekiewold. Ayalew@waterboards.ca.gov>




January 9, 2015

Deborah Smith

Chief Deputy Executive Officer

California Regional Water Quality Control Board - Los Angeles Region
320 West Fourth Street; Suite 200

Los Angles, California 30013

RE: Tentative Revised CAG No. R4-2011-0046; 5CP No. 1230, Site 1D Ne. 2040330
Dear Ms. Smith,

You were provided a volurnineus box of documents accompanied by a letter dated January 6, 2014
from Mr. Patrick Dennis, caunsel for Dele Food Company, Inc. and its wholly owned subsidiaries
Barclay Hollander Corporation and Oceanic Properties, inc. Mr. Dennis wouid fike 1o characierize this
hox of documents as previously unavailable and highly relevant evidence as to why his clients shouig
not be namead Responsible Parties in the CAC No. R4-2011-0046; SCP No. 1230, Site 1D No. 2040330,

The California Regional Water Guality Controt Board - Los Angeles Region should coniinuously review,
analyze and consider all information as it is presented. Information has besn generated concerning
CAQ No. R4-2011-0046; SCP No. 1230, Site 1D No. 2040330 for many years and | expect it will
continue to be for many more,

What causes me greatest concern is the apparent sandbagging of information by Dole Food Company,
Ing. and its wholly owned subsidlaries Barclay Hollander Corporation and QOceanic Properties, Ins. in an
attempt to drag this process along. Use of the language indicaling “we have now collecied some of that
evidence” and "below we describe a faw of the mere important documenis” is really quit pathetic. Al
information needs to be submitted in complete form. This is not a game; all of ihe data concerning this
matier should be In your possession immediately not subject fo third party picking and choosing what
they want you to see and what they don't accompanied by misleading editorial.

The information in your possession the day you first considered naming Dole Food Company, Inc. and
its wholly owned subsidiaries Barclay Hollander Corporation and Cceanie Properties, Inc, Responsible
Parties was sufficient. Frankly, all the time delay has provided is the appottunily to manipulate and
conceal further this poliuter's behavicr when they made the cost-savings business-decisions o cover
up in fieu of cleaning up, as they had coniraciad ic do.

Sincerely,

" " A

Mr. Robert W. Bowcock
integraied Resource Management, inc.

e Nicole Kuenzi, Esg. RWQCH
Sam Unger - RWQCRH
Tekewold Ayalew — RWQUCB
Thizar Tintut-Williams - RWQOCB
Arthur Heath — RWQCB
Frances McChesney, Esg. — Staie Board
Jennifer Fordyee, Esq. - State Board

405 North Indian Hill Boulevard {909) 621-1266

Claremant, CA 9177114600 (809) 621-1196 Fax
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BATE: January 18, 2615

SUBJECT:  REZSPONSE TO THE JANUARY &, 2015 NOTICE FROM MICOLE L. KUBNZL
ATTORNEY FOR THE LOS ANGELES REGIONAL BOARD, TO ALL
FARTIES AND INTERESTED PERBONS:; PENDING PROCEDURAL
REQUESTS REGARDING TENTATIVE REVISED CLEANUP AND
ABLTEMENT OHDER NO. R4-Z2011-0048, FORMER KAST PROPERTY
TANK FARM

Orcdanuary 8, 2015, the Site Cleanup Frogram Stalf (SCF Staff) of the Regional Water Quality
Control Boara, Los Angeles Region (Regional Board) received & nofice regarding pending
procedural requests with respect o Tentative Revisaed Cleanup and Abatement Order No, R4
2011-0048 for the Former Kast Tank Farm (Tentative Revised CAD). This Memorandum
rasponds (o the notice,

The BCP Stalf has reviewsd the January 9, 2015 notice, the December 24, 2014 and January 6,
2015 letters from Gibson, Dunn & Crutcher LLF (Gibson Dunn) on behalf of Barclay Hollander
Corporation (Barclay) lo Deborah Smith, Chief Deputy Executive Officer, regarding the
Tentalive Revised CAD, the January 7, 2015 letler from Morgan, Lewis & Bocklus LLP (Morgan
Lewis), on behall of Shell Gl Company, o Dsboran SBmith, regarding the Tentafive Revised
CAQ, and the January B, 2015 letter from Integrated Resource Management, Inc. o Deborah
Smith regarding the Revised Tentative CAQ.

The BCP Stalf has no opinion on whether an oral hearing should be held before Ms, Smith, but
-notes that Barclay's request is surprising given that Barciay has known since at least Ociober
31, 2013, thal the SCP Stafl was considering adding Barclay and other parties tn the CAD. On
Oclober 31, 2013, Paula Rasmussen, Assistant Executive Officer of the Regional Boare and
Supervisor of the SCP Staff involved in this matter, issued 2 public notice providing the
opportunity to comment on a Proposed Draft Revised CAC proposing to add Barclay to the
CAQ, Sincs that date, Barclay has had mulliple opportunities 1o comment and has never once

GG, G | THOMAS HOWARS, EXEGUTNG SIRRCTAY

PRI Slrenl Bacromentie, DA B5ETA D Malling Address: B0 Box VL Sacramenta, Ca B A0 e waterbomds ca.goy
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Deborah Smith -2 January 15, 2015
Chief Deputy Executive Officar
Los Angsales Regional Water Quality Control Board

reguesied an oral hearing. It @ notice published on June 30, 2074, Shell was provided an
opportunity to submit responses fo Barclay's submiltal, and Barciay was provided an opporiunity
to submit responses © Shell's comments. 3hell and Barclay submitiad fmely comments, The
technical and legal commants submitied were extensive and thorough, The paper hearing
procass ig sufficient given the many opporiunifies Barclay has had to submit written comments
and avidencs regarding the Fropossd Draft Revised CAG. I Ms, Smith chooses (o proceed
with 2 hearing, the SCP Staff reguests the opporfunity o comment on any proposed hearing
procedures,

The S0P Siall obiects o Barclav's request (o submil addilions! avidence
nuted above, Barclay has had many opporiunities 0 do 50 and was provideo
5 o allow the avidense o

How an adaguaie ooporunity o respong, 1 M :
¥ T‘"F 7 H
LYY B !T)%"lf.ﬁ\."i Bsnonsss,

iel=1]
submitied into the record, the SCP Staff requeste the oppo ;
SCF Stafl has not had sufficient ime o do that now, but does have prefiminary responses fo
Gibson Dunn's Decamber 24, 2014 letier as follows:

in this matlar.  As
tansions of fime

s

Barclay Comment Substantial additional and critical evidence has been developed since
Barclay last submitied comprehensive comments in January 2014, pearly a vear ago and it
must be considered by you before making any decision.

SCP Sielf Response: Barclay claims that Watersiong’s 3-dimensional mode! constiiutes
“substantial addifional and critical evidence” that must be considerad. The SCP Staff disagrees
that the model constitules substantial or oritical evidence begause it s not relevant io whather
Barciay discharged waste and, further, the model s not appropriate for the ciroumstances at the
Site. in order W evaluate the merits of 3-dimensional modeling, one has o undersiand how the
parent materials of soils are classified according to how they came to be deposited. Thess are:
(1) residual or in-sity solls: those thal have weatherad in place from primary bedrock, and (2)
transported materizls: those that have besn moved and ransformad info soil.  Undisturbed in-
sittl s0il has more homogenaous physical properties such as soil texiure, particle size, sorting,
and porosity than disturbed soil. The development activities transformead the fill material into &
heterogeneous soll profile that le consistent with the observed shaliow soll boring logs across
the site. The recognition of the lack of unitormity In hvdrocarbon distrioution due to variaiion in
soit particle size atiests o soil heterogeneily. Consequently, 3-dimensional modeling will not
provige reliable information o support the upward chemical migration theory of Waterstone, In
addifion to the reasons set forth in its response o comments, the SCP Siafl disagrees with the
use of the 3-dimensional model of & polential waste distribution pattern; such a model is at best
questionable dus to its conceptual inabiiity to model the complexity infroduced by sofl
heterogenaity. Thearefore, the Regional Beard siafl disagress wilh the usa of the 3-dimensional
modaling as evidence that supporis Barclay's conteniion that it did not dischargs wasies at the
Site.

The SCP Staff slso cbiects because Barglay has provided no reason why if could not have
submitied such a model during the comment perind provided by the SCP Staff nor why {he
Regional Boards should accept information that relates o litigation to which the Regional Board

. )

"
.l
is not a party, The 3CP Stafl objects to the inslusion of such “new” information.




Deborah Smith -3 : January 15, 2015
Chiel Deputy Executive Officer
Los Angeles Regional Water Quality Control Board

CRaf has provided detalied respons : 1o Comments regarding the
Hkelihood of upward chemical migration ai the She, and while i mgases that some uovmr
shemicat migration could have coourred, this theory cannot )Gb“&ifi}\/ account for the widespres
istribution of petroleurn hydrocarbons found in shallow soiis at the Site.

Barclay Comumant: Dr, Faust confirms that capiliary action caused the upward migration of the
netroleum hydrocarbons left at the site by Shell and that that w&,i lfnowr principle explains the
currant distribufion of contarminants,

o this

? L LJC’E:U : v

i which the Hoard Is not & party. D rausi‘---} commenis were response o Mr
Johnson's Report submitted by Shell and dated June 16, 2004, The letler frorn Gibson Diunn
misstafes Dr. Faust's conclusions, D, Faust did not LDHCEUdu *i; A cabillary aclion caused the
upward migration of all the pefroleum hydrocarbons left ai the siie by Shell,

The Regional Board's siaff response on the distribufion of petroleum hydrecarbong at shaliow
depths on the Site explained by Dir. Faust and others Wzth%ﬂ the context of the theory of upward
migration from the reservoir floorg o shaliow depm as been adequalely addressed in the
Response io Comments Sections 1.1.6, 1.4.7, 1.1.8, .'E.’f”n 1,120 ang 3.0,

Barclay Somment: In the November 2014 deposition Shell and Plaintifs cross-examined Mr,
Bach unde; Qaﬂ:, ang he corfimned ... thal all known pelroleum hydrocarbon
contamination at the sile was disposed offsite.

SCF Siaff Responseg: The SCF Siaff disagrees with the conclusions set forth in Gibson Dunn's
letter.  Mr. Bach's deposifion under oath did not invaiidaie his statements cited 'm the
Watersione Report. Mordover, the Waterstone Reporl stales that Barclay disposed of three
dump frucis of petroleurn hydrocarbon impacted soll during reserveir decommissioning arid Site
development activitles. Based on Site investigation data, approximately 14 million pounds of
petrofeum hydrocarbon impacted solie are present on Site. The mass estimate suggesis that
thousands of fruckioads of petroleum nydmcz—arban impacted solis would have been needed o
he exported offsite. The amount of soll that was exported from the Sile conforms with
ayewitness testimony referenced in the Watersione Report that Barclay did not overexcavaie
natroleum hydrocarbon impacted areas o remove all Impacied soils and did leave large
amounts of pefroleum impacted soit on the Sie. The mass estimale also indicales the reservolr
berms were impacted by the petrcleum hydrocarbon waste, Mr. Bach's deposition under oath
confirmad that only sofl that was salurated by petroleum hydrocarbong were removed from the
site. WM. Bach's deposition under oath confirms thal solls that were impacied by petroleum
hydrocarbons at levels less than saturation were lefl on site as addressed in the SCF Staffs
Response ioc Comments,




Deborah Smith -l January 18, 2015
Chiel Deputy Executive Officer
Los Angeles Reglona! Waier Giuality Control Board

In addition, the .“:uf‘ Sieif's co thu,orv ragarding Barclay's coniribution o the poliution and
nuisance conditdons at the Site are no! based solely on the information provided tsv BMr. Backh,

but rather, the uomlud ions are based on sighiticani evidence eqarcjmq discharges of waste
caused by the developers. Such evidence includes, but is not limfied to the evidence that the

develowero ised onsite soils from the berms to fill in the reservoirs in the process of preparing
and grading the site for development and r!;) wa or removed the concrele floars of the thres
reservoirs. These aclions caused or contributed (o the poltution and nuisance conditions at the

Site.

current distribution of pelioleum hydrocarbons
arvoir demoliion, site grading and develonment aclivilies, and could not have resul rO
the (e“"'“f‘@fr machanisn o upward chermical migration. ‘"! hio rnar ’)f‘», 2014 letter does ‘30"
offer any rationale for the postoonement of the issuance of the Tentative Revised CAC naming
Barciay Hollander Corporation.

el

in conctusion, the SCP S{aff obiscts 1o the Inclusion of additional evidence into the record, but if
such documents are included, requests the opporiunity to submit additional responses. | Ms.
Smith chooses 1o hold an oral hearing, the 5CF Siafl requests the opporiuniiy to review and
comment on any proposad hearing procedurem

I you have any guestlons, please contact me gl rances.mechesnev@waterbosrds. ca.goy or
(916)341-0174 @ %am anu at Samuelunger@waterboards.ca.qov or {213)576-6605.

e oee Nex Page;
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Chief Deputy Bxecutive Offlcer
Los Angeles Regiona! Water Quality Control Board
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Fatrick W, Dennis

Gibson, Dunn & Cruicher LEF
33 South Grand Avenue

Los Angeles, CA 80074-5197

ndennis@aibisondunn.com

Krista Hernandez

Gibson, Dunn & Crutcher LLLF
333 South Grand Avenue

Los Angeles, CA B0074-3197
khemandez@aibsondunn. corm
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Chief Deputy Executive Officer

Los Angsles Reglonal Water Quality Control Board
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333 South Grand Avenue
Los Angeles, CA 90071-3197
Tel 213.229.7000

www. gihsondunn.com

Pairick W. Dennk

Direct +1 213,228 7567
Fax: +1 213.225.685687
PDennis@gibsondunt.coms

January 16, 2015

YViA EMAIL AND FIRST CLASH MAILL

Dieborah Snuth

Chief Deputy Executive Officer

Los Angeles Regional Water Quahty Control Board
320 West dth Street, Sutte 200

Los Angeles CA 90013

Re:  TENTATIVE REVISED CLEANUP AND ABATEMENT ORDER PURSUANT
TO CALIFORNIA WATER CODE SECTION 13304 CLEANUP AND
ABATEMENT ORDER NO. R4-2011-004¢6

sITE: FORMER KEAST PROPERTY TANK FARM LOCATED SOUTHEAST OF
THE INTERSECTION OF MARBELLA AVENUE AND BEAST 244TH STREET,
CARSON. CALIFORMNIA (SCP NO. 1230, STTE 11D NO. 2040330 CAONO. B-

2011-0046)

Dear Ms. Smith:

We represent Barclay Hollander Corporation (“Barclay™) with respect to the foregoing
matter and this letier responds 1o your January 9, 2015 notice that the Regional Board will
consider additional comments on pending procedural requests submitted in relation to
Tentative Revised Cleanup and Abatement Order No. RF-2011-0046 (“Revised CAQ™),

Thank vou for taking the requests in our December 24, 2014 letter under consideration. In
this letter we {1} further clarify the scope of Barclay’s request to submit additional evidence
nto the record and for your review, (2) seek clarification regarding vour planned treatment
of substantive comments submitted by other parties since December 8, 2014, and (3) suggest
timing for the hearing we requested in our December 24 jetier,

1. Scope of Barclay’s Reguest to Submit Addifional Evidence

As we noted in our December 24 letter substantial, key evidence that bears directly on
whether Barclay qualifies as a “discharger” under the Water Code has been developed since
Barclay’s fast comprehensive submission to the Regional Board in January 2014. Barclay’s
January 6, 2015 letter detailed applicable case law, certain California Administrative
Procedure Act ("APA”) provisions, and State Water Resources Control Board (“State

Beijing - Brussels « Sentury City ~ Dallas - Denver - Dubai - Hong Kong - London - Los Angaies - Munich
New Yorl - Qrange County » Palo Alio + Pans « San Francsce - 586 Paulo - Singapore - Washinpion, [0




Deborah Smith
January 16, 2015
Page 2

Board”) regulations supporiing our request that such evidence be admitied into the record
and carefully considered by the Regional Board before it makes any determination whether
to name Barclay in the CAO. With the January 6 letter, Barclay submitted some of that
critical evidence to the Regional Board, including a Report by Dr, Dagdigian that was—
uniike any of the submissions by any other party—supported by 3-D modeling generated
using the most compiete data set avaitlable to date Hom the Kagt Site. Our Jaouary 6

submission also inciuded sworn deposition festirpony from the November 2014 deposition of

George Bach which, according to the Califomnia Evidence Code and Sizte Board regulations
- governing these deliberations, should supersede the 2011 unsworn statement by Mr. Bach
upon which the prosecutorial staff exroneously relied in making its recommendation to name
Barclay 1o the CAO.

In addition to the evidence Barclay submitted on January 6, new evidence that will directly
inform whether Barclay can be properly named to the CAO is being developed now and over
the next few weeks in the ongoing civil litigation, Acosta ef al. v. Shell ef al. We request that
this new evidence also be made part of the record and considered by you before making a
final dectsion whether to adopt the Revised CAO. Among this new evidence is the
anticipated deposition testimony of the very same Regional Board staff who serve as the
prosecution team here. The depesitions of Teklewold Ayalew, Thizar Tintut-Williams,
Samue! Unger, and Panla Rasmussen, noticed by Barclay just last week, are expected to
cover the bases and methodology the staff used to arrive at some of their conclusions
regarding the distribution of chemical eontammation at the Kast Site. In fact, these four
individuals were specifically identified in the Acosta case by the Plaintiffs as their own
experts on chemical fate and transport at Site.

Further, in connection with the subpoenas Barclay served on these four Plaintiff-designated
experts, we are also asking for ali documents that these individuals prepared, considered,
reviewed, or relied upon in forming their opinions for the Plaintiffs, We anticipate that there
may be documentary evidence in those materials that will be important and relevant to the
Regional Board’s consideration of Barclay’s status as a “discharger” as well.

Finally, based upon a ietter received late vesterday, we understand that the prosecutor asks
that our request for the admission of additional evidence be denied. According to that letter
(1) Barclay should have submitied the new evidence during one of the comment periods
provided by the Site Cleanup Program Staff, and (2) evidence generated in litigation, to
which the Regional Board is not a party, should not be considered. With respect to the first
point, as we explained in our December 24 and January 6 letters, this evidence was not vet
available during the comment periods offered by the Regional Board to Barciay, and so
Barclay could not possibly have submitted it earlier ~ certainly not during any identified
comment period. The Regional Board has three times reached out to Barclay and asked
Barclay specifically to provide comments—the first time in response to a 13267 letter in
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2011, then two years later n the fall of 2012 i response to the proposed CAC, and then
again in June 2014 when it requested narrower comments in response to Shell’s comments
on the proposed CACG. Since the last commment period closed in June 2014, there has never
been any Invitation from the Regional Board for more evidence, nor any indication from the
Regional Board that it was still considering narming Barclay (o the CAO. It would have been
completely contrary to the established procedimes in this matter for Barclay to continus
submitting evidence absent a request from the Regional Board and absent any indication that
a recommendation to name Barclay was forthcoming. In fact, the Decamber &
correspondence from Ms. Rasmussen made it very clear that only comments, including
evidence, that were submifted within the time frames dictated by the Regional Board had
been considered by the prosecutor and were part of the record. There was never any open
invitation to continue submitting evidence outside the formaliy-dictated comment periods.’

With regard to the prosecutor’s second point, there is nothing in the regulations or case law
prohibiting your consideration of any and all relevant evidence, regardless of the
circumstances causing it to be generated. And testimony under cath and subject to cross
examination, as in the case of depositions, is one of the best forms of evidence and
recognized by all Califormia courts. It is mexplicable that the prosecutor would draw some
distinction between evidence generated in litigation versus that which is not-—especially here
where there 1s no recognized opportunity to depose witnesses in connection with
consideration of a CAOG.? '

Last, given the Plamti{is’ designation of the prosecution team as “experts” in support of their
case, how can their depositions be deemed rrelevant when they clearly will be focused on
the very opinions they offer in support of Barclay’s consideration as a discharger under the
Water Code? There is stmply no rational argument that those depositions are not competent,
ana highly relevant, evidence for the current decision before you.

' If the prosecutor’s position is that the comment deadlines set by its staff are irrelevant then it needs to make

that clear now so parties are not misled by the deadlines in such correspondence. And certainly if the
prosecutor is relying on any information received from commenters outside the deadlines it set as reflected
in Ms. Rasmussen’s December 8, 2014 correspondence then the prosecuior needs to malke that clear as
well

* There is a clear inconsistency in the prosecutor’s position here—if there is a concern about materiajs
generated in litigation that the Regional Board is not a party to, then the prosecutor certainly cannot defend
any of its findings based upon the unsworn statement from George Bach in 201 1. it is undisputed that that
statement was generated purely in a litigation setting by the Plaintiffs® lawyers.
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the Regional Board should schedule a hearng to allow the additional evidence to be
submitted along with live cross-examination of key witnesses.

in the prosecutor’s comments submitted yesterday, Ms. | \ﬁcChesmy states that before now
Barclay “has never once requested an oral hearing.” In 2013 we had a discussion with Ms.
MeChesney about the possibility of 2 hearing. In those discussions, we agreed that s hearin
would be premature because there was nio way to know at that point if the Regional Board
nrosecutor was actually considering naming Barclay 1o the CAG, or not. Now that we know
the prosecutor is recommending naming Barclay, 1t makes perfect sense to hold a hearing
before a final decision is made. And, of course, the prosecutor offers “no opinion” on
whether an oral hearing should take place.

ook

We appreciate your efforts to consider and adopt procedures that will ensure that
determinations in this matier are based on the most accurate, comprehensive evidence
available, and that any determination is consistent with applicable law,

N

Sincerely, I8

" PWD/hik

co: Nicole Kuenzi (Via First Class and Electronic Maily
See Attached for Additional Recipients
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Barclay Hellander Corporation (Via US. Mail)
5840 Uplander Way, Suite 2072
Culver City, California 90230

Deanne Miller (Vie (/5. Mail)
Morgan, Lewis & Docking LLFP

G0 South Grand Avenue
Twenty-Second Floor

Los Angeles, California 950071-3132

Michael Leslie (Vie US. Mail)
Caldwell Leslie & Proctor, PC
1000 Wilshire Boulevard, Suite 600
Los Angeles, California 90017-2463

Frances L. MoChesney (Vi U5 Mail)
Attorney IV

Office of Chief Counsel

State Water Resources Control Board
1001 I Street, 22nd Floor

Sacramento, California 95814

Jennifer Fordyce (Via U5 Mail)
Attorney HI

Office of Chief Counsel

State Water Resources Control Board
1001 T Street, 22nd Floor

Sacramento, California 95814

Tanice Hahn, Honorable Congresswoman, US House of Representatives, California’s
A44th District (Vie US. Mail)

Mark Ridlev-Thomas, Supervisor, Second District County of Los Angeles (¥ia /5.
Mail)

Isadore Hall, 111, Assernbly Member, 64th Assembly District (Vie US. Mail)
Jim Dear, Mayor of Carson (Via US. Mail)

Melson Hernandez, Carson City Manager (Via US. Mail)
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Ky Truong, City of Carsor (Vie VS Mail)

James Carlisle, Office of Environmental Health Hazard Assessment (Vie US. Mail)
Bill Jones, Los Angeles County Five Department (Vie U S Mail)

BParry Nugent, Log Angeies County Five Depariment (Via U5 Mail)

Shahin Nounshad, Los Angeles County Fire Department (Vie US Mail)
Miguel Garcia, Los Angeles County Fire Department (Vig US. Mail)

Kim Clark, Los Angeles County Fire Department (Vie US. Mail)

Hoang Ly, Los Angeles County Fire Department (Vie US. Meil)

Cyrus Rangan, Los Angeles County Departnent of Health (Via US. Mail)
Angelo Bellomo, Los Angeles County Depariment of Health (Vie US. Meail}
Karen A. Lyons, Shell Oi Products Ul (Vie US. Mail)

Thomas V. Girardi, Givardi and Keese Lawyers (Vie US. Mail)

Robert W, Bowcock, Integrated Resources Management, LLC (Vie US. Mail)

1018654711




February 20, 2015
5t necesita informacidn en espahol, por favor liame & Susans Lagudis, Participacidn Pablics: 213-576-6604

NOTIFICATION OF WORK
Surveying e Pubblic Rights of Way and Aerial Photopraphis Sunvey

e

Carousel Tract and Surrounding Sres

Under the oversight of the Los Angeles Regional Water Quality Convrol Board (Regional Bosrdl, Shell O
Products US (Shell} will conduct land and aerial survey work in support of the proposed remedial activitias in
public streets and rights of way in the Carousel Tract in the City of Carson {the Site) and in the adjoining
Wilmington District of the City of Los Angeles. Shell has submitted s revised Remedial Action Flan {RAPY that
describes planned remedial actions for the Site. The proposed RAP and a dra®t Environmental Impact Report
{EIR} are currently under Regional Board review. Shell plans to begin initial design activities for the proposed
RAP during this review period. Please be advised that no work will be conducted on private property.

WWIHER: Land lpublic streets] survey activities: from March 2, 3015 for pproximately two weeks
Aerial photographic survey activities: TBD between March 6 and March 20, 2015

These schedules are tentative as they are determined by permitting, weather, equipment, etc.

WHAT:

Land {(public streets} survey activities: Psomas, 3 subcontractor to AECOM {formerly URS) will conduct the
land surveying work. One of two two-man survey crews will be in the area conducting utility and right-of-
way surveys, documenting locations and depths of utilities by opening manholes and eatch basing, and taking
& hand measurement of the depth. Thelr work will also consist of placing survey control panels marked with
a white “X" (see photo below), at approximately eight locations in public rights of way within and outside of
the Carousel Tract. Psomas personnel will use one or two dearly marked trucks or vans with placards
indicating the company name during the surveying work. Onsite personnel wili wear vests with name badges
to identify them as Psornas survey crew.

Deeimin Beamait, soan b Sesaunn Uians
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Aerial survey activities: Aerial survey images will be used in combination with conventional surveying to
generate a topographic base map of the Carousel Tract and local surrounding ares for use in designing
aspects of the Site deanup. The aerial photographic survey will be conducted by Commearcial Serial images
inc., @ Federal Aviation Agency (FAA) commercially licensed aerial survey company, using a Uessng 206/
aircraft (see photo below!,

The small alrorafs will make two flight passes at an altitude of approximately 1,800 feet over the Carousel
Tract. One pass will be in a north-sputh direction and 2 secend pass will be i an east-west direction {see
map below). Neither pass will be over the Wilmington Middie School or other schoo! facilitizs. The aeriz!
overflight will comply with Federal Aviation Regulations and will take approximately 2 minutes o complete
the aerial survey. Al fiights in Southern California will be pre-coordinated with Trafhic Management
iSouthern California TRACON:
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For more information plesse contach:

Dr. Teklewold Ayalew, Project Manager
LARWOCE: (213} 576-6739
Teklewold Avalew@waterboards. ca.goyv

Susana Lagudis, Public Participation
LARWOCE: {313} 576-6694
sigans.lapudis@waterboards.ca.gov

Roy Patterson, VP and Sr. Principal Geologist
Design & Consulting Services Group, Environment
ARCOM: 714-433-76899 or 714-227-5824

roy. patterson@aecom com

For project-related documents please visit the following link:
nttn:/ fwww waterboards.co gov/iosangeles /Kast finderx, shimi

ko activities will be conducted on private oroperty, and all efforis will be made to minimize any
inconvenience. Thank you for vour patience and cooperation.
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Los Angeies Fegional Water Guality Gontrol Board

February 27, 2015

Via E-Mal! Only

TO ALL PARTIES AND INTE

ESTED FERSONS:

Procedural Requests regarding Tentative Revisad Cleanup and Abatement Order
No. R4-2011-0046, Former Kast Property Tank Farm

The Regional Water Quality Control Board, Los Angeles Region (Regional Board), acting
through Ms. Deborah Smith, Chief Deputy Executive Officer, received several procedural
requests related to the Board's consideration of the Revised Cleanup and Abatement Order No.
R4-2011-0046 for the Former Kast Property Tank Farm (Revised CAQ).

Procedural Requeste by Barelay Hollander Cornoration,

On December 24, 2014, Barclay Hollander Corporation submitted a request to {1) submit
addifional written evidence for consideration by the Regional Board and inclusion in the
administraiive record, and (2) schedule z formal evidentiary hearing prior to the Regional
Board's determination whether to adopt the Revised CAD. Both requests are denled, with the
following exceniion.

The Regional Board will accept into the administrative record for this matier the deposition of
Mr. George Bach dated November 19, 2014, as submitted by Barclay Hollander Corporation to
the Regional Board on January 8, 2015 : :

Or Ccelober 31, 2013, Site Cleanup Program Staff first circulated 2 draft Revised CAQ that
identified Barciay Hollander Corporation as a responsible party. A copy of the Draft Revised
CACQ and notice of an opportunity to comment on the Draff were orovided by Site Cleanup
Program Staff to Barclay Hollander by U.S. Mail. Afier receiving writter: comments, Shell ang
Barciay Hollander were provided an additional opportunity to respond to the comments
received. Barclay Hollander submitied extensive commenis and evidence to the Regional
Board on both January 21, 2014 and June 30, 2014, Barclay Hollander now seeke to submit
additional evidence into the evidentiary record.

The Regional Board will not accept evidence into the record that was previously avallable and
could have been submitied in a timely matter during the prior noticed commend periods. The
Regional Board will therefore not accept reports or other evidence dated prior to the June 30,
2014 comment deadline.

CHARLES STRINGER, oram | SAMUEL LINGER, EXECUTIVE OFFICER

320 West 41h Bt,, Suite 200, Los Angeles, OA 80813 i www.waterboards.ca, gav/iesangaies
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The Regional Board will not accept into ihe record the expert reports by Mr. Jeffrey V.
Dagdigian and Mr. Charlés R. Faust dated November 14, 2014 and December 22, 2044, A
total of two sworn declarations and three technical reporis by Mr. Dagdigian and Mr. Faust are
already included in the evidentiary record. The reporis now offered were prepared after the
noticed comment periods in this proceeding, for purposes of itigation. The Reglonal Board
concludes that the additional delay and burden of a technical review and evaiuation of these
additional reports, al this point in the proceeciings, olutweighs their probative valus,  This
conclusion is supported by the fact that tirnely-submitted sworn stefemenis and technical reports
by these authors are a part of the record and are being considerad by the Board.

Reynolds, Jr. dated July 7, 2014, This deposifion appears to concem an expert report written
by Mr. Reynolds at the reguest of the law firm of Girardi & Kesse Because that expert repo
has not been submitted to the Regional Board and is not a part of the evidentiary record, the
deposition testimony regarding the report and the theoses underiying the repor is not
sufficiently probative to justify consideration at this point in the proceedings.

The Regional Board will not accept info the record the deposition transcript of Mr. F. Edward

The Regional Board will accept into the administrative record the deposition of Mr. George Bach
dated November 18, 2044. In this instance, the probative value of Mr. Bach's testimony, insofar
as it contributes to evaluation of his prior testimony already submitied, is cutweighed by the-
additional burden on the parties and the Regional Board. Although ali parties to the proceeding
shall be allowed time fo review and respoend (o the testimony, it is not of a nature that wouid
require a technical evaluation and response as would the review of 5 fechnical expert report.

The request by Barclay Hollander Corporation o schedule o formal evidentiary hearing prior to
the Regional Board's determination whether to adopt the Revised CAO iz denied. The Raglonal
Board has considered whether an evidentiary hearing would substantislly assist in ite
consideration. of the Revised CACQ. The Site Cleanup Program  Staff offered multiple
cpportunities for parties and interesied persons to submit written testimony and evidence
relevant {o the Draft Revised CAQ. Barclay Hollander has uliized these opportunities and
submitted more than 1,000 pages of documentary evidence. The factual questions raised by
the Draft Revised CAO are primarily technical and therefore, fif to be addressed through written
expert reports and writter rebutial. Some factual questions are raised that relate to svenis that
cccurred at the former Kast Property Tank Farm nearly fifty years age. To the exient that the
parties have been able to locate witnesses with first-hand knowledge of these events, written
statements — by My, Leroy M. Volimer ang Mr. George Bach — are included in the record and wifl
be considered by the Regional Board. These witnesses are very elderly and the Regional Board
would hesitate to require their physical attendance at any hearing, particularly given that their
oral testimony is Hkely to duplicate previously submitted written testimony, An oral evidentiary
hearing would not likely enhance the evidenfiary record, but rather, result in the neadiess
presentation of cumuiative evidence.

in fight of the particular factual, legal, and policy guestions that are raised, the. Board has
determined that the issues are adequately and thoroughly addressed through the submitted
writlen evidence and testimony, that Barciay Hollander has been provided the opportunity for
falr consideration of its claims, and the burden and cost of an oral hearing is not warranted in
this instance,
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Pracedural Reanests and Substantive Commerits by Mr. Robert Bowcock,

On January 7, 2015, Mr. Robert Rowoook of integrated Resource Management, nc.
commented on the substance of the Revised CAC and aftached socumentary evidence o his
letter i support of his comments. The Ragional Board considers Mr. Bowcock's etter, in part,
ags & request 1o submii the additional substantive comments and the attached report by L.
Everell & Assoclates dated January 7, 2015,

Mr. Bowcock's substantive comments and the attached report by L. Everelt & Associates are
untimely and will not be accepted into the record.  Mr. Boweock has not alleged that he was not
appropriately notffied of the prior cpportunities to submit written comments or provided other
justification for the date of these submitials.

Deposition Testimony of Site Clsanup Prograrm Staft,

The Regional Board is aware of pending subpoenas for the depositions of certain staff of the
. Regional Board who are members of the Sie Cleanup Program Staff with respect to this matier.
Should these depositions go forward, the Ragional Board will consider at a future fime and upon
the request of any party, whether to accept the deposition transcripts into the evidentiary record,

Opportunity m{:@mm@m znd Regues? for !&dd%ﬁ@na Information,

An electronic copy of the franscript of the deposition of Mr. George Bach dated Movember 18,
2014 is sftached with this fetter. The Regional Board will considsr comments or avidence in
rebuttal to the attached document from parties or interested persons that are received by March
28, 2015, at 5:00 pm, ' '

The Regional Board requests that the Site Cleanup Program Staff submit the following by
March 13, 2015, regarding the March 20, 2014 memo from Dr. C.P. Lai to Samuel Unger: itya

more detailed explanation of the three assumptions on which the finite method analysis was
based and (2) full page color copies of the series of contour graphic resulis.

The Regional Beard also requests that the Site Cleanup Program Staff provide the FRegional
Board with three complefe copies of the materials provided o the Regional Board on December
6, 2014, as well as subsequent information that was submitied in response 1o the December g
materials, with the exception of svidence rejected by this letter. The Regional Board requests
these copies by March 13, 2015 :

Please send comments by e-mail to nicole kuenzi@waterboards.ca.gov, and fo all parties and
interested persons cc’ed on this notice. | you are unable to submit comments by e-mail,
comments may be submitied by maill to Nicole Kuenzi Office of Chief Counsel, State Water
Resources Control Board, 1001 | Strest, 227 Floor, Sacramento, CA 95814,

It you have any questions regarding this letter, piease contact Nicole L. Kuenzi at
(918) 3224142 or at nicole kuenzi@waterboards.ca.gov.

Sincergly,

> .
Ueborah Jd. Smith :
Chief Depuiy Execuiive Officer, Los Angeles Regional Water Board




M. Samuel Unger © R, Robert Bowoook

Executive Officer integrated Resource Management, inc.
sunger@waierboards.ca.gov bhoweock@irmwater.com
Patrick Dennis, Esq. Frances McChesney, Esq,

Gibgson Dunn & Crutcher LLP Senior Staff Coursel
Plennis@aibsondunn.com Frechesnev@waterboards. ca.qov
Krista Hernandez, Esq. Michiael Leslis, Esqg.

Gibson Dunn & Crutcher LLP Caidwell Leslle & Frocior, 0
kFhemandez@hoibsondunn. com lesllo@eaidwal-eslis com

Deanne Miller, Esa.
Morgan, Lewis & Bocldus LLP
dimiller@morganiewis.com

Interested parties e-mail list maintained by the Regional Beard:

Befiomo, Angelo (LOS ANGELES COUNTY) =abellomo@ph.lacounty. gov>:
‘Alan. Caldweli@shell.com™ "’
‘bhowcock@irmwater com’;

BT @re.iacounty.gov'; .

‘bicnes@fire Jacounty.gov';

‘caumais@girardikeese. com’,

‘chrie.manzini@edsiman.com”:

‘crangan@ph.lacounty.gov':

‘derrick. mims@asm.ca.gov’;

‘ed. platt@shel. com”

‘eramirez@ph.lacounty. gov',

- eric. boyd@mail. house.gov":

idear@carson.ca.us’,

Carlisle, JiIn@OEHHA <Jim.Carlisle@oehha.ca.govs;
‘kim.lesniak@shell.com’

kKkatona@bos. lacounty gov®:

‘ktruong@carson.ca.us”

leslie@caldwell-lestie.com”:

Clisa@cerrell.com’;

‘markridley-thomas@bos facounty.gov':

‘MarkGrivett (mgrivetti@geosyniec.com) {myrivetti@usocsyntec.com)';
rolark@fire. lacounty.gov';

‘roustance@geosyntec.com';

'Robbie Eftinger (rettinger@gsosyntes.com) (retiinger@oeocsyntec.com)”
Romero, Robert@DTSC <Robert. Romero@dtsc.ca.govs:
‘rtahara@bos. facounty.gov’;

‘r'vasquez@ph.lacounty gov';

‘sniounsh@fire.lacounty.gov';

Arano, Wendy@DTSC <Wendy. Arano@disc.ca.govs;

wuroff@fire. lacounty gov'

‘zafi@caldwell-leslie, com®:

‘Christian Osterberg (christian.osterberg@urs. com):
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heather.benfield@tetratech.com”

javier weckmann@ietratech.com’,

‘Wanecy MaltahniFowler (nahcv.frmiia'rmvfaw%ﬁr(msm.mm}‘;

‘Rebevea Frend {rebecea frend@urs.com)

Roy Patierson (rov.patterson@urs.com)

Romero, Robert@DTSC <Robert, RomeroEhdisc.oa.gove:

Unger, Samusl@Waterboards <Samue?.Ung@v@waﬁerbaarda.ca.gww;
Rasmussen, Paula@Waterboards <F§auia,Ras;mussem@waierbcmz"ds“{:a,gc}w;
Heath, Arthur@Waterboards <Arthur. Heath@waterboards.ca.gov>:
Williams, Thizar@Waterboards <Thizar Williams @waterboards ca gavs;
Kapahi, Gila@Waterboards <(ita. Kapahi@waterboards ca.gove:

Fordyce, Jennfer@Waterboards %Je&nﬁﬁe%ﬂFmrﬂy@e@wamm@ardﬁ.f;:a.gms};

MoChesney, Frances@Waterboards f«'i‘{am:@a.E\iﬁa:'{’;:hmaﬁgy@waterk:mamguc.a..gmf"};
‘gric.boyd@mail. house. gov';

‘nenry conneliy@rmail house.gov',

Lautfer, Michael@Waterboards =michzellauffer@waterboards ca.govs:
‘crangan@ph. lacounty . gov';

Kim.Clark@fire.iacounty.gov

‘deBoer, Krista (KdeBoer@aibsondunn.com)®

Lagudis, Susana@Waterboards <Susana.Lagudis@Waterpoards.ca.gov
‘ndennis@gibsondunn.com'; ‘

thernand@carson.ca.us’;
‘nhernandez@oibsondunn, com':

Loug Weimer (douglas weimer@shel.com) {douglas weimar@shell.com):
Ayalew, Teklswold@Waterboards ﬂ“eki@waécﬁ.Ayaiew@watemaards.ca.g;wv




Date

ignificant Actions/Reports

Motes

March 11, 2008

DTSC informed LARWQCB about
former Shell Oif Company Tank
Farm

May 2008

LAWRGOB initisted an
envirenmental investigation

December 2008

LAWRGLEER approved proposed
work plan submitted by Shell to
investigate contaminates of
concers

December 31, 2008

LARWOCE tssued Cailiforniz
Water Code § 13287
tnvestigative Order

S

October 15, 200

Shell submitted Final Phase | Site
Characterization Report

March 2011

LARWOICE issued Cleanup and

. Abatement Order No. R4-

201100046

February 22, 2013

Shell submitied Site-Specific
Cleanup Gool Report

Miay 2043

LAWRGCS issued a fact sheet
providing information and
advising of comment period for
Site-Specific Cleanup Gool Report

30-day comment period ending
lune 24, 2013

June 24, 2013

City submitted commenis to
Site-Specific Cleanup Goal Report

Forwarded regorts by Everett &
Associates and Soil/\Water/Air
Protection Enterprise

July 18, 2013

City Council conducted
workshop to allow presentation
by Mr. Sam Unger, Executive
Director of EARWOLCE

Presentation by Dr. Lorene
Everett and James T. Wells PhD
raising concerms related o
environmental conditions

july 29, 2013

City Council adopted Resoiution
No. 13-081 declaring the
existerice of an emergency in the
Carousel Tract

July 30, 2013

Letters sent to the Governor,
Attorney General, Los Angeles
County Board of Supervisors and
Mr. Unger

Reguested immediate
assistance due to emergency
conditions in Carousel Tract

july 31, 2013

City staff, Mr. Bob Bowcock, Dr.
tverett and Mr. Wells met with
representatives of Los Angeles
County Fire Department and Los
Angeies County Department of
Pubtic Health

City Council declaration of

emergency conditions
discussed and copies of Everett
& Associates reports
transmitted for review

3




aLe

Significant Actions/Reporis

Kotes

Auggust 21, 2013

LARWQOCE sent detailed letter 1o
Shell denying proposad site-
specific cleanup goals and
TRQUITING FEVISIONS 1o be
submitted by Gctober 21, 2015

LARWOCSE incorporated OEHHA
Memorandum dated July 22,
2013 and UCLA Expert Panel
interim Report dated July 24,
2013

September 11, 2013

ity letter o Mr. Sam Unger

Expressing aporeciation from
City Councit and community for
response to Site-Specific
Cleanup Gool Report

September 24, 2013

LARWOUCE community open
house CEGA scoping meeting

Request for input from
community and public agencies
refated to evaluation of
environmental impaciy;
comment period ends on
October &, 2013

September 30 ~ QOctober 10,
2013

LARWOCE Punlic Participation
Specialist to conduct office hours
at Carson City Hali

Cppartunity for LARWOCE to
meet with residents and
community stakeholders

October 8, 2013

CEGA scoping comments due o
LARWQCRE from September 9
through October 8, 2013

Comment letters sent by City of
Carson and Bob
Bowcock/Barbara Post

October 10, 2013

City staft arranging for a meeting
with LARWQCS, LACOFD, Los
Angeles County Department of
Public Health, OEHHA, Mr.
Bowcock, Dr. Everett and Mr.
Welis Phix

Review of technical reporis and
discussion of public agencies
responses and actions

Ociober 21, 2013

Shell submitied a Revised Site-
Specific Cleanup Goal Report to
LARWQCS

Shell proposed to evaluate
options that provide excavation
in specific areas and does not
include any further evaiuation
associated with the removal of
homes

Cctober 24, 2013

Los Angeles County Department
of Public Health Letter to City of

i Carson

Letter states there is not an
immediate health threat from
site conditions




Date

Significant Actions/Reports

Motes

Octaber 30, 2013

LARWQCE letter to Shell for
review of Commurity Outdoor

Air Sampling and Analysis Report

Based on statistical tests,
LARWOCE concludes that
autdoor air concentrations do
not differ between the site and
surrounding area, Shell is
required to addrass OFHHA
coriments and to develop
work plan for an additional soil-
vapor survey by November 29,
2013 .LARWOCE determined on
lanuary 13, 2014 that no
turther evaluation reguired

Ocrober 31, 2013

LARWIOCE notice an Proposed
Draft Revised Cleanup and
Abatement Order No. R4-2031-
0046

The proposed dra® order
names Dole Food Company,
inc. as an additicnal responsible
party. Comments and evidence
must be submitied by 12:00
p.m. on December 6, 2013,
Dole Food Company has
requested an extension to
january 2014 to provide
comments. LARWOCE approved
exiension to January 13, 2014,
Onjanuary 7, 2014, Regional
Board approved extension to
lanuary 21, 2014

Novemnber 12, 20132

Letter to Carousel Tract Owners
and Cccunants advising of
November 19, 2013 City Council
Workshap

November 18, 2013

City Council conducted
workshop with Los Angeles
County Department of Public
Health and Los Angeies County
Fire Department

lantary 8, 201

LARWOCB response to
Assessment of Environmental
Impact and Feasibility of
Removal of Residual Concrete
Reservoir Siabs

Directs Shell to either remove
the residential concrete slabs as
appropriate or isolate the
residual concrete slabs beneath
the foundation of the homes
and paved areas using
enginaering technigues to the
extent necessary to address
long term health risks or
niisance concerns







Date

i Slgnificant Actions/Reports

fotes

fanuary 13, 2014

LARWOCE response to Revised
Community Outdoor Air
Sampling and Analysis Report

LARWGCE conciudes that outdoor air T
concentrations do not differ batween
the site and surrounding area. No
further evaiuation required

January 23, 2014

Dole response o Proposed
Praft Revised Cleanup and
Abatement Order No, R4-
2011-0046

Gole requested to not be included in
the Draft Order since their subsidiary,
Barclay Hollander Corporation, did not
discharge any of the contaminanis of
Concert

January 23, 2044

Community meeting
organized by Congresswoman
Hahn

Meeting to hear from residents and
discuss options for obtaining improved
izvels of response fram the Regional
Baard

lanuary 23, 2014

H

LARWOTE response to Revised
Site-Specific Cleanup Goal
Report

LARWOCE identified deficiencies in
the Shell Revised Report and directed
a remedial action plan, Human Health
Risk Assessment and other
environmental documents be
submitted by March 10, 2014

February 10, 2014

LARWOLE clarification and
revision to their lanuary §,
2014 letier (effective date of
January 13, 2014 regarding
the Residential Concreie Slai
Report

LARWOCE removed reference to
regulations for underground storage
tanks

February 23, 2014

Shell submitied a Petition for
Review and Reguest for
Hearing to the State Water
Rescurces Control Board in
the matter of Cleanup and
Abatement Order R4-2011-
0046 (CAD)

The S{ate Water Rescurces Conirp!
Board has not responded to Shelf's
netition

March 10, 2014

Sheli submitted Remedial
Action Plan {RAP), Human
Health Risk Assessment
(HHRA}, and draft
environmental documents to
LARWOCR

LARWOCE set 3 tentative period of 30
day to review the documents and
provide opportunity for pubtic viewing

March 19, 2014

LARWQCE filed Notice of
Preparation {(NOP)

Preparation of a draft Environmental
fripact Report in accordance to the
California Environmental Quality Act
{CECA)




LARWOQCE and PCR Service
Corporation met with City's
staff

As part of the draft Environmental
Impact Report, staff discussed
ransportation, noise, and odor
cancerns with LARWOLE and PCR

April 18, 74

<
E""‘\
T~

LARWGCER recelved comments
from LAUSD regarding the
NOP

LARWOLE is reviewing LAUST
comments and will provide response

Aprif 30, 2014

LARWGCE responded to
Shell's RAP, FS, and HHRA

LARWQCE rejected Shell’s proposed
cleanup plan and revised RAF to be
subrnitted by Sheli by June 16, 2014 by
5o

April 20, 2014

LARWOGCE issued notice of
violation [NOV) to Shell for
failure to submit a RAP based
on approved site-specific
cleanup goals

LARWQCH directed Shell to comply by
lune 16, 2014

May 23, 2014

LARWGCE met with Shell
regarding the RAP

LARWGQGCE discussed deficiencies and
revisions with Sheli

. June 3, 2014

LARWOCCE issued notice of
opporiunity for additional
oublic camment

The deadline to submit public
comments is 5 p.m. on lune 16,2014

June 4, 2014

LARWOQCE granted Shell 3
two-week extension 1o submit
the revised RAP, FS, and HHRA

The revised documents are due on
lune 30, 2014

iune 16, 2014

Shell submitted additional
comments regarding the
Proposed Revised Draft
Cleanup and Abatement Order
No. RB4-2011-0046

The Regional Board is reviewing Shell's
comments

june 30, 2014

Shelt submitted the revised
RAP, F5, and HMHRA to the
Regionat Board

The Regional Board is reviewing the

revised docuiments

i i



Cluty 7, 2014

The City of Carson sent a
letter notifying the Carousel
Tract residents of the
availability of the RAP, ¥5, and
HMHRA vig the Reglona! Board
welbsite

| The documents are part of the draft
EIR process

i
1
H

buby 22,

[

4

The Regional Board is
reviewing the RAP, FS, HHRA
and preparing the draft EIR.
Testing of properiy in the
Carpuse! Tract is ongoing

Testing result and the Regional Board
latest activities are available at
http://eeotracker waterboards.co sov/

August 25, 2014

The Reglonal Board is
reviewing the RAPR, IS, HHRA
and preparing the draft BIR

No new dates set for meeting with the |
| Carousel Tract residents

August 27, 2004

The Regional Board released
August 20704 community
update for the Carousel Tract

Tentative release of proposed RAP and
Draft BIR in mid Qcicher 2014

September 18, 2014

Shell submitted the RAP
Relocation Plan to the
Regionai Board

Tentative reiease of proposed RAP and
Draft EIR at end of October 2014, and
meeting with the Carouse! Tract
resident is projected to begin on
Movember 2014

October §, 2014

The Regional Board continues
preparation of Draft FIR and
review of the RAP

The Regional Board required the RAP
addendums o be submitted by Shelf
on October 20, 2014. Meeting with
the Carouse! Tract residents is
projected to oocur in the middie of
Navember 2014

October 15, 2014

The Regional Board scheduied
community meetings

The Regional Board mailed invitations
of community meetings to the
Carousel Tract residents

October 15, 2014

Shell submitied addendums to
the RAP, FS, and HHRA

The documents are posted on the
Regional Board website

November 5, 2014

The Regicna! Board released
the draft EIR proposed RAP for
public review and comment

The draft IR, proposed RAP and
support documents are available at
the Carson Library, the Los Angeles
Regional Board Office and website

~]

B



12,15,18,20,
2014

The Regional Board held
community group meetings
with Carousel Tract residents

The discussion was centered on the
draft EIR and proposed RAP

Novembear 22, 2014

The Regional Board hosted o
public meeting st the Carson
Community Center

The discussion centered on the draft
FIR and proposed RAP

December 3, 2014

Citv of Carson Envirenmental
Lommission received the draft
EiR and proposed RAP for

POV

City staff will submit the Commission’s
comiments 1o the Regional Board

December 8 2004

The Regional Board notified
Dole Food Company inc.

{Dole} of its intention to revise
the Cleanup and Abatement
Order No. R4-2013-0046 CAG)

Barclay Hollander Corporation
{Barclay), a wholly-owned subsidiary
of Dole, to be named as responsible
parties {o the Carousel Tract
confamination

December 24, 2014

Barciay sent a written reguest
to the Regional Board

Barclay submitted additional written
evidence, and schedule a formal
evidentiary hearing with the Regional
Board

January &, 2015

Barclay seni a follow up letter
to its December 24, 2014
Letter to the Regional Board

Barclay submitted additional
documentary evidence 1o the Regional
Board

January &, 2015

Shell sent a tetier to the
Regional Board

Sheli is opposed to Barclay’s reguests
to submit additional evidence and for
a formai evidentiary hearing

lanuary 7, 2015

integrated Resource
Management, inc. {IRM}
responded to Barclay's
December 24, 20014 Letter

IRM requested appropriate notice and
apportunity to be heard for Carousel
Tract residents. IRM aise commented
on the substance of the revised CAQ
and attached documentary evidence

lanuary 8, 2015

The Regional Board sent an
slectronic letter to all interest
parties

The Regional Board will consider
additional comments on pending
procedurai request by 5 p.m., January
16, 2015




Januai’y 15, 2015

Site Cleanup Program Staff
{SCP Staff} of the regional
Board sent a response letter
objecting inclusion of
additionat evidence into the
record as requested by
Barclay Hollander Corporation
(Barclay)

SPC Staff is requesting opportunity to
respond if a hearing for additional
evidence is granted by the Chief
Deputy Executive Officer of the
Regional Board

January 16, 2015

Barclay sent a istier to the
Regional Board

Barclay clarified its scope to submit
additional evidence, seek clarification
fromi the Regional Board, and request
timing of evidential hearing.

February 20, 2005

The Reglona! Board released o
“Notification of Work”™ to the
public

Land {public streets) and aerial
photographic survey activities are
tentatively scheduled from Marclh 2,
2015 vo March 20, 2015 for the
Carousel Tract and surrcunding area

February 27, 2015

The Regional Board replied to
parties and inferested persons

The Regional Board accepted M,
George Bach deposition dated
November 19, 2014 into
administrative record
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