CITY OF CARSON 701 East Carson Street

Legislation Text

File #: 2015-299, Version: 1

Report to Mayor and City Council
Tuesday, April 21, 2015

Unfinished Business

SUBJECT:

CONSIDER STATUS REPORT ON THE REGIONAL WATER QUALITY CONTROL
BOARD ENVIRONMENTAL INVESTIGATION AND CARSON DECLARATION OF THE
EXISTENCE OF A LOCAL EMERGENCY WITHIN THE CAROUSEL TRACT

. SUMMARY

This item is on the agenda at the request of Mayor Pro Tem Santarina to provide updates
at all regularly scheduled City Council meetings related to the environmental investigation
of the Carousel Tract.

II. RECOMMENDATION

CONSIDER and DISCUSS.

lll. ALTERNATIVES

TAKE such other action the City Council deems appropriate that is consistent with the
requirements of law.

IV. BACKGROUND

On April 2, 2015, the Los Angeles Water Quality Control Board (Regional Board) Site
Cleanup Program Staff (SCP Staff) provided comment to the Regional Board Chief
Executive Officer Deborah Smith regarding deposition of Mr. George Bach, dated
November 19, 2014 (Exhibit No.1). Mr. George Bach deposition is available via the
Regional Board website:

<http://www.waterboards.ca.

The SCP Staff has reviewed the deposition of Mr. Bach and concludes that the deposition
testimony does not alter the SCP Staff’'s conclusions and recommendation that Cleanup
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and Abatement Order No. R4-2011-0046 (CAO) be revised to add Barclay Hollander
Corporation (Barclay) as a responsible party.

Barclay and Shell Oil (Shell) also submitted comments regarding the November 19, 2014
deposition of Mr. Bach. Barclay is requesting the Regional Board consideration of Mr. Bach
2014 deposition (Exhibit No. 2). However, Shell is encouraging the Regional Board to issue
a revised CAO as recommended by the SCP Staff (Exhibit No. 3). The Regional Board is
reviewing public comments and will issue responses in the foreseeable future.

As directed by City Council, staff is providing correspondences from the Regional Board,
Barclay, Shell Oil (Shell), and Integrated Resource Management (IRM) from December 8,
2014 to April 2, 2015 (Exhibit No. 4).

Testing of property in the Carousel Tract is continuing and the latest reports are posted on
the Regional Board’s website at:

<http://geotracker.waterboards.ca.gov/profile_report.asp?global id=T10000000228>
As of March 10, 2015, the completed Residential Sampling Activity is as follows:

o 272 homes have been screened for Methane. (95%)

o 273 homes have had soils sampled and vapor probes installed. (96%)
o 273 homes have had vapor probes sampled. (95%)

) 261 homes have had indoor air sampled. (91%)

o 244 of 261 homes have had their 2" round of indoor air sampling. (94%)

Timeline of Activities

A general timeline that tracks past and current activities of the Carousel Tract
environmental investigation is included as (Exhibit No. 5).

V. FISCAL IMPACT

None.

VI. EXHIBITS
1. Correspondence from Regional Board dated April 2, 2015 (pgs. 4-7)
2. Correspondence from Barclay Hollander Corporation dated April 2, 2015. (pgs. 8-17)

Correspondence from Shell Oil dated April 2, 2015. (pgs. 18-42)

B W

Correspondences from the Regional Board, Barclay, Shell, and IRM from
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December 8, 2014 to April 2, 2015. (pgs. 43-168)

5. Carousel Tract Environmental Investigation Timeline. (pgs.169-176)

Prepared by: Ky H. Truong, Public Safety and Community Services Manager
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Los Angeles Regional Water Guality Control Board

TO: Deborah Smith, Chief Deputy Execative Officer
Los Angeles Regional Water Quality Contrel Board

o Nicole L. Kuenzi, Staif Counsel
State Water Resources Control Board

WO Samuel Unger, Executive Offiaer%ﬁw {_,)WSW e,
Los Angeles Regional Water Quality Control Board -

DATE: April 2, 2615

SURJECT:  Procedural Reguests Regarding Tentative Revised Cleanup and Abatement Order
Mo, R4-2011-0646, Former Kast Property Tank Farm

The Site Cleanup Program Stafl’ of the Regional Water Quality Control Board, Los Angeles Region
{(Regional Board) received your letter dated February 27, 2015 regarding procedural requests. On March
12, 20135, the Site Cleanup Program Staff provided responses regarding the Memorandum from Dr. C. P,
Lai to Samuel Unger dated March 20, 2014 and provided the documents requested.

In your fetter of February 27, 2015, you also provided the opporfunity to submit comments regarding the
deposition of Mr. George Bach, dated November 19, 2014 and you agreed to an extension until April 2,
2015 to submit any comments.

The Site Cleanup Program Staff has reviewed the deposition of Mr. Bach and concludes that the
deposition testimony does not alter the Staff’s conclusions and recommendation that Cleanup and
Abatement Order No. R4-2011-0040 be revised (o add Barclay Hollander Corporation (Barclay) as a
responsible party.

The Site Cleanup Program Staff concluded afier review of the detailed comments on the proposed draft
revised CAQ, technical literature, and data from the Site investigation, that Barclay (1) acquired the
Former Kast Tank Farm with explicit knowledge that it was a crude oil storage facility and general
knowledge of the presence of petroleum hydrocarbons; (2) agreed to and did decommission  the
reservoirs after acquiring the property; (3) had explicit knowledge of the presence of petroleum
hydrocarbons in the reservoirs. under the reservoirs, in the reservoir berms, in the swing pit, in the pump
house, and in pipeline areas; (4) removed a miniscule amount of soil saturated with petroleum
hydrocarbons, and removed soil based only on geotechnical considerations not on whether petroleum
hvdrocarbons were present, (5} distributed the remaining soil containing petroleum hydrosarbons and
concrete siabs with attached wastes, i.e., petrolenm hydrocarbons, around the Site during grading and
development activities which accounts for the distribution of petroleum hydrocarbons in on-site shallow
soils and soil vapor, and could not have resulted from the alleged mechanism of upward capillary
migration; and (6) ripped open and removed concrete slabs causing and contributing fo the movement of
petrolenm hydrocarbons into groundwater.

Mr. Bach, in his deposition, made stafements that support these conclusions, including in particuiar that
Barclay had explicit knowledge of the presence of petroleunt hydrocarbons at the Site, removed a minor
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amount of petroleum from the Site, left concrete stabs with oil at the Site, and used the eaeth
embankments to 0l in the reservoirs.

The Site Cleanup Program Staff continue to assert that the developers” actions have cauged or permitted
and continue to cause or permit wasies to beé dischurged where they impact the waters of the State and
cause and continue to cause pollution and nuisance,

I you have any questions, please contact me at (213) 576-6605 or samuel.unger@waterboards.ca.gov or
Frances McChesney at (916)341-5174 or frances.mechesney(@waterboards.ca.gov.

(MO

Dieanne Miller

Meorgan, Lewis & Bockius LLP
300 South Grand Avenue
Twenty-Sevond Floor

Les Angeles, CA 90071-3132
dimiller@morganiewis.com

Michael Leslie

Coldwell Leslie & Proetor, PC
1000 Wilshire Blvd, Suite 600
Log Angeles, CA 90017-2463
leslie@ealdwell-lesiie.com

Pariek W. Dennis

Gitbson, Dunn & Cruteher LLP
333 South Grand Avenue

Los Angeles, CA 90074-3197
pdennis@gibsondunn.com

Krista Hernandez

Gihsen, Dunn & Crutcher LLEP
333 Sputh Grand Avenue

Los Angeles, CA 90074-3197
Khernandezid@gibsondunn.com

Barclay Hollander Corporation
5840 Uplander Way, Suite 2072
Culver City, TA 90230

Frances L. McChesney

Attorney [V

Office of Chief Counsel

State Water Resources Control Board
10T Street, 22nd Floor

Sacramento, CA 95814

frances, mechesnev@waterboards.cagov
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Jennifer Fordyce

Attorney I

Ofige of Chief Counsel

State Water Resourees Control Board
1001 1 Street, 22nd Floor
Sacramento, CA 93814

jennifer fordyce@waterboards.ca.gov
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Patiick W, Dennis

Direct: +1 213.229.7567
Fax: +1 213.229.6567
Phennis@gibsondunn.com

April 2, 2015

VIA FIRST CLASS AND ELECTRONIC MAJL

Deborah Smith

Chief Dreputy Executive Officer

Los Angeles Regional Water Quality Control Board
120 West 4th Street, Suite 200

Los Angeles CA 90013

Re: Procedural Requests regarding Tentative Revised Cleanup and Abatement Order No,
124-2011-0046, Former Kast Property Tank Farm

Dear Ms. Smith:

We represent Barclay Hollander Corporation (“Barclay™) with respect to the above-
referenced matter, This letier responds to your February 27, 2015 request for comments
relating 1o the Regional Water Quality Control Board’s (“Regional Board”) consideration of
the transcript of the third day of deposition of George Bach, dated November 19, 2014
(“2014 Bach Transcript”™) now admitted into the administrative record for this matter.

We urge your complete and careful consideration of the 2014 Bach Transcript because it
bears directly upon your decision whether Barclay should be named as a discharger in the
existing Cleanup and Abatement Order No., R4-2011-0046 (“CAO™). Specifically, the 2014
Bach Transcript constitutes the sworn, cross-examined testimony of Mr. Bach, and thus—
pursuant to the most baste rules of evidence—supersedes the May 13, 2011 unsworn
statement by Mr. Bach (“2011 Statement™), upon which the Regional Board Prosecutor’
relied in making its December 8, 2014 recommendation to name Barclay to the CAO. Your
consideration of the 2014 Bach Transcript is critical because it contains clarifying, sworn,
and cross-examined testimony that directly refutes purported “facts” that form the basis of
the Regional Board Prosecutor’s recommendation, without which the Regional Board cannot
suppoit a conclusion that Barclay is a “discharger” under California Water Code section
13304,

The “Regional Board Prosecutor” or “Prosecutor” is defined as the prosecutorial team identified in the
December 8, 2014 Paula Rasmussen Letter to Dole Food Company, Inc, and to Shell Oil Company and
December 8, 2014 Samuel Unger Memorandun to Deborah Smith, consisting of Teklewold Ayalew,
Thizar Tintut-Williams, Paula Rasmussen, and Samue! Unger.
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i, My, Bach’s 2014 Deposition Testimony Contradicis Key Purported “Facts”
Asserted By The Regional Board Prosecutor, Without Which Barclay Cannot De
Fouad To Be A Discharger.

The Prosecutor’s recommendation is based largely on its conclusion that the “contamination
pattern presently on site likely resulied from site development activities of fill and grading
with site soils.”™ In other words, the Prosecutor apparently believes that there was
confemporancous evidence of petroleum hydrocarbon edors in the berm soils and observable
impacts to soil immediately beneath the reservoir floors, and that Barclay, with “explicit
knowledge,” mixed petroleum hydrocarbon impacted soils with other soils on the Kast Site
and left them onsite.® Yet the only evidence cited by the Frosecutor for this belief is the
ungworn 2011 Statement.*

The 2014 Bach Transcript precludes any reliance on the unsworn 2011 Statement. In his
Navember 2014 deposition, given under oath and during cross-examination by lawyers for
Shell and Plaintiffs, Mr. Bach directly refuted the Prosecutor’s assertions regarding discerned
oil in the berm soils and soil beneath the reservoirs.” Mr. Bach also explained that many of
the statements contained in the unsworn 2011 Statement did not reflect his own first-hand
knowledge.® Because Mr. Bach personally supervised the dismantling of the reservoirs and

Site Cleanup Program Responss 1o Comments on the Draft Revised Cleanup and Abatement Order, Former
Kast Property Tank Farm (*Comment Chart™) at 44,

Comment Chart at 44,

The Comment Chart alse cites to the June 2014 Waterstone Report in the adminisirative record to support
the assertions that thers were ebservable petroleum hydrocarbons in the berm soils and beneath the
reservolr floors; however, the only document referenced in the Waterstone Repaort is the unsworn 2011
Statermzent. (See, e.g., Comment Chart at 36; 82.) And the Walerstone Report notes the same reasons the
unsworn 2011 Statement cannot be relied upon as are discussed in this letter.

Likewise, the Comment Chart expresses agreement with the view of Shell’s expert, Thomas Johnson, that
the distribution of petroleum hydrocarbons in shallow soils reflects the history of Barclay’s redevelopment
activities. (Comment Chart at 82, 84-85, 97.) M. Johnson, however, relies on the same unsworn 2011
Statement for his conclusions, {6/16/14 Johnson Letter at 2), as noted in Barclay’s June 2014 submission to
the Repional Board (6/30/14 Gibson Dunn Letter at 3-7),

The Site Cleanup Program Response to Comments on the Draft Revised Cleanup and Abatement Order,
Former Kast Property Tank Farm was attached to the prosecutor’s December 8, 2014 recommendation.

11/6/14 Bach Dep. at 126:16-127:1 {testifying that he included an account in the unswoirn 2011 Statement
of o1l in the soil only because he thought he remembered it being in a soils report); 130:4-17, 132:9-11 (“Q:
You wrote In your [2011 Statement] that you did find that the soil immediately under the concrete was oil
stained and had an odor, correct? MR, BACH: No...It’s from {a soils] report and it’s what the observer saw
and the way he classified the material. And ) took the information from that.™)
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the grading efforts to prepare the Kast Property for construction of the Carousel Tract in
1965-66, he is one of the few peopie with first-hand knowledge of the presence and {reatment
of any oil-impacted soils that were encountered during those efforts. His testimony is
therefore critical for any finding regarding how petreleum hydrocarbon impacted soils were
observed and treated during redevelopment of the Kast Site. Mr. Bach is unequivacal in his
MNovember 2014 deposition that he “didn’t recall smelling or having [oil] oder™ in the berm
soil that was used as fill, or in any other soils left on the property,” he did not observe oil in
the soil immediately below reservoir floors,” and he saw no ponding of oil onsite.” He also
clarifies that petroleum-impacted sand used to clean oil residue inside Reservoir 7 was not
blended with clean il and left onsite,' and that oil saturated soil found near the swing pits
“was all removed,”" and that in places where there was “physically oil. . [tThat was
removed.””

In other words, nof only does the 2014 Bach Transcript provide no support for the
Prosecutor’s reliance on the unsworn and unreliable 2011 Statement, but it compels a
contrary {inding—i.e., that there is no evidence of oil lefl in the soil by Barclay and used for
grading and redevelopment.

in making findings of fact upon which a determination is made to name a party to a CAGQ,
the Repional Board is required to consider all competent, admissible evidence. See, e.g.,
Cnty, of San Diego v, Assessment Appeals Bd. No. 2, 148 Cal, App. 3d 548, 558 (1983)

T 14/9/14 Bach Dep. at 126:16-127:1 (“[Tihere was a soils report that indicated there was some odor. |

didn’t - myseif, | didn’t recail smelling or having the odor there, but it was in a repert.”); 127:19-126:6
(0 During that time from February, 1966, to August of 1966 when you were working on demolishing the
oil storage reservoirs, vou had occasion to ebserve oil in the soil at the site; is that correct? BACH: No.”);
130:4-132: 11 {“Q: You wrote in [the unsworn 2011 Statement] that you . , . did find that the soil
immediately under the conerete was oil stained and had an odor, correct? BACH: No, What 1 said was we
did find it, but that was based on the comments from the boring logs — that 1 did look at at that time. So
I’m -~ quoting from somebody ¢lse.”).

FLA/14 Bach Dep. at 130:4-132:1¢ (*Q: You wrote in {the unsworn 2017 Statement] that you . . . did find
that the soil immediately under the concrete was ofl stained and had an odor, correct? BACH: No. . . .").

L1/9714 Bach Dep. a1 135:4-136:10 (testifying that he only observed evidence of ponding, specifically
“gvidence that [oil} might have ponded”; he did not observe ponding resulting from discharges of
petrolenm hydrocarbons from pipelines or other structures caused by Barclay’s redevelopment activities
{emphasis added)} .

®11/9/14 Bach Dep. at 103:5-9 (“[8]and [used for cleaning tank bottoms] that had oil was exported... The
sand that was clean at the end, when it was clean, that was used in the f111.7); 120:4-124:20.

Y11/9/14 Bach Dep. at 136:5-10,

21 1/9/14 Bach Dep. at 147:15-19.
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{upholding trial court’s finding of abuse of discretion where board chose to disregard
important competent evidence), Marshall v. Depl. of Water & Power, 219 Cal. App. 3d
1124, 1147 (1990) (“the only evidence which the [fact finder] is not frec to disregard is
competent evidence™);, Gilbert v, Gilbert, 98 Cal. App. 2d 444 (1950) (abuse of discretion for
failing to consider competent evidence). The 2014 Bach Transcript is competent evidence
which containg Mr. Bach’s sworn testimony, given under oath and obiained principally
during crosg-examination by Shell and Plaintiffs. [t is admissible and reliable by any legal
standard,” And now that it is admitied into the record, it must not only be given full
consideration by the Regional Board, but must be preferred to the unsworn 20171 Statement.
See Section 2, infra.

When Mr, Bach’s testimony regarding his first-hand knowledge is taken into consideration
and when the unsworn 2011 Statement is disregarded {as it must be under the rules of
evidence), the Prosecutor can no longer support the central “factual” assertions that are
spelled ouf in its Comment Chart and that form the basis for its conclusion that Barclay is a
discharger,

The Bach 2014 Transcript vitiates key purporied “facts” relied upon by the prosecutorial
staff—and the testimony does not stand alone. Even before Mr. Bach’s November 2014
deposition, there were three other eye witnesses and Mr. Bach who were still living who had
given depositions on the subject of spreading the berm soils and ripping the concrete floors
during the 1965-66 redevelopment activities, Consistent with the Bach 2014 Transcript, each
testified that they did not observe any petroleum hydrocarbons in the berm soil.* Those who
were asked about odors testified that there were no petroleum odors in the berm soil, and
some testified they specifically attempted to detect hydrocarbon odors but did not encounter
any.” Thus, ali of the admissible and reliable evidence contradicts the Prosecutor’s
conclusion on this pivotal issue. The same is true for observations of soil immediately
beneath the reservoir bottoms seen when the concrete floors were being ripped. All of the

See, e.g., Code of Civil Procedure section 2025.620, which provides, in part: “amy part or all of a deposition
may be used against any party who was present or represented at the taking of the deposition . . . so far as
admissible under the rules of evidence applied as though the deponent were then present and testifying as a
witness, in accordance with the following [rules set forth in this subdivision]”; see afso Leasman v, Beech
Aircrafi Corp., 48 Cal. App. 34 376, 380 {1975) (“Admissions conlained in depositions and interrogatories
are admissible in evidence to establish any material fact.” ).

Bach Dep,, March 7, 2013 at 143:23.144:4; 1., Vollmer Dep., March 15, 2013 at §6:2-87:1; Anderson
Dep., December 18, 2013 at 35:9-36:8; A. Vollmer Dep., January 14, 2014 at 44:3-15,

B anderson Dep., December {8, 2013 at 36:9-12; A, Vollmer Dep., January 14, 2014 at 60:4-6; 110:19-
1112,

&
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eve wilnesses who observed the soil beneath the slabs on the reservoir bottoms saw no
petroleum hydrocarbons immediately beneath the ripped concrete.”® Once again, all of the
admissible and reliable evidence contradicts the Prosecutor’s conclusions.

Mr. Bach’s festimony regarding the absence of any discerned petroleum hydrocarbon-
impacted soil blended into fill and spread during grading adds to an already robust body of
evidence in the record that directty counters the Regional Board Prosecutor’s December 8
conclusions that Barclay had “explicit” knowledge of petroleum hydrocarbons that were left
onsite and thal Barciay then “distributed {the petroleum hydrocarbon-impacted soil] around
the Site during grading.”"” And the only evidence supporting these conclusions is the
unsworn, unreliable and inadmissible 2011 Statement, Without reliable, admissible evidence
that can be legally preferred to Mr. Bach’s and the other eyewitnesses’ sworn testimony, the
Prosecutor cannot support the necessary conclusions to find Barclay to be a discharger under
controlling precedent, as discussed in section three below.

2. The Regional Board Must Disregard The Unsworn 2011 Statement In Light Of
My, Bach’s 2014 Deposition Testimony, Which Is Superior Evidence.

The 2014 Bach Transcript not only refutes key “facts” that the Prosecutor purports to glean
from that unsworn 2011 Statement—it is superior evidence to the unsworn 2011 Statement
signed by Mr. Bach on which the Prosecutor relies to conclude that Barciay should be liable
as a “discharger” under the California Water Code.

While the Regional Board may follow a slightly relaxed standard with respect to generating
and gathering the evidence necessary to make a finding that an entity is a discharger, that
standard does not permit the Regional Board to ignore superior evidence in its possession in
favor of making a finding based on unreliable and/or inadmissible evidence. The unswormn
2011 Statement is inferior evidence for a host of reasons, not the least of which is that it
would not he admissible in any court of law under even the most basic rules of evidence
because it is hearsay and not subject to any recognized hearsay exception, See Evid, Code

§ 1260." Further, it was not signed under penalty of perjury. Evid. Code § 710. In confrast

5

" Bach Dep., March 13, 2013 at 188:15-189:1; L. Volimer Dep., March 15,2013 at 97:18-98:3; Anderson
Dep., December 18, 2013 at 42:4-12; A. Vollmer Dep., January 14, 2014 at 61:18-62:7; 62:13-22; 1049:14-
[RIVRON

12/8/14 8, Unger Memorandum to . Smith.

B Even if a hearsay exception would allow the unswern 2011 Statement to be allowed into the record for

consideration, the outcome discussed in this letter is the same — Le., that Statement cannot be the basis for a
“finding™ and it does not override the more competent competing evidence from Bach’s 2014 deposition
and other sworn statements and depositions by Mr. Bach that are in the same record.
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in his November 2014 deposition, Mr, Bach testified under oath and was examined by
counsel for Shell, Plaintiffs, and Barclay. Moreover, the November 2014 deposition was
taken for the specific purpose of asking Mr. Bach about the unsworn 2011 Statement, and as
M. Bach testified, he does not have personsl, first-hand knowledge about much of the
unsworn 2011 Statement (Fvid, Code § 702(a))—and therefore information in that statement
is a product of speculation rather than My Bach’s memory. See Uvid, Code §§ 702, 800,

Pruring the 2014 deposition, Mr. Bach testified that the unsworn 2011 Statement was written
without the benefit of his review of documents generated at the time the Kast Site was
developed. He stated, “The statements in [the 2011 Statement] are what I belicved to be true
after 25 — 40 years of not looking at it. It’s what [ could recall at that time with no reference
malerial, just oul of my head.” Once Mr. Bach had the opportunity to review the relevant
documents, however, his recollection was refreshed, and he offered an accurate account of
his first-hand knowledge. Mr, Bach further testified that Plaintiffs’ counsel “asked {him] to
speculate” in the unsworn 2011 Statement.” Thus, the unsworn 2011 Statement is riddled
with speculation that was included in the statement al the request of Plaintiffs’ counsel.

In weighing the relative value of the 2014 Bach Transcript against the unsworn 2011
Statement, the circumstances that led to Mr, Bach’s 2014 deposition are relevant. I was not
Barclay who asked for the third day of Mr. Bach’s deposition. Rather, in September 2014,
Shell and Plaintiffs sought to reopen Mr. Bach’s deposition for the sole purpose of cross-
examining him regarding the unswormn 2011 Statement. Barclay opposed the attempt to re-
depose Mr, Bach, arguing that there was an opportunity {0 examine Mr. Bach about his
unsworn 2011 Statement during his prior deposition in March 2013, At an October 3, 2014
hearing, the Court granted the request and permitted the deposition to take place, which it did
in the Cour(’s jury room, where it was presided over by Judge Highberger.

Thus, the 2014 Bach Transcript was generated under the supervision of the Court by Shell
and Plaintiffs, whe obtained a court order to take it. Indeed, the testimony provided by M.
Bach in November was principally in response to questioning by Shell and Plaintiffs,
Further, it is telling that while Shell had already submitted the unsworn 2011 Statement to
the Regional Board by the time of Mr. Bach’s 2014 deposition, neither Shell nor Plaint:ffs
submitted the 2014 Bach Transcript—-a deposition they sought-a court order to take—io the
Regional Board. Rather, they opted to withhold information necessary to correct the record

¥11/9/14 Bach Dep. at 117:17-21,
]

See, ez, 11/9/14 Bach Dep. at 137:22-135:11 (“MR, BACH: 1 was asked to speculate about where {areas
of higher contamination} might be found. in the notes that Adam {an attorney at Girardi-Keese] sent me,
that was one of the requests.”™).

3
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and get the most accurate information in front of the Prosecutor prior to its December 8
decision.

In Hight of Mr. Bach’s 2014 {estimony and the circumsiances surrounding Mr, Rach’s
deposition, the Regional Board cannot justify reliance on the unsworn 2011 Statement. In
addition, the Regional Board is not permitted to vely on the unsworn 2011 Statement as a
basis for coneluding that Barclay is a “discharger.” Under both the California Administrative
Procedures Act, Gov. Code § §11340 et seq., and the State Walter Resources Control Board’s
regulations that are applicable and binding on the Kegional Board, hearsay evidence, such as
that contained in the unsworn 2011 Statement which is not the product of Mr. Bach's
personal knowledge, may be used for the purpose of supplementing or explaining other
evidence “bui shall not be sufficient in itself to support a finding unless it would be
admissible over objection in civil actions.” Gov, Code § 11513(c}, (d) {emphasis added);
Cal. Code Regs. tit. 23, § 648.5.1 {incorporating Gov. Code section 11513 by reference); see
also, e.g., Molenda v. Dept. of Motor Vehicles, 172 Cal. App. 4th 974, 996 (2009) (“The
mere admissibility of evidence at an adminisirative hearing does not confer the status of
‘sufficiency” to support a finding absent other competent evidence” (citation omitted).);
Darniels v, Dept. of Motor Vehicles, 33 Cal. 3d 532 (1983} (noting that Gov, Code. section
11515 “renderfs] hearsay evidence insufficient in itself to support a finding [by an
adminigtrative agency!™); Desert Turf Club v. Bd. of Supervisors, 141 Cal, App. 2d 446, 455
(1956) (ordering the board to annul an order and reconsider an application “wholly exchiding
cach and every instance of hearsay testimony unless supported by properly admissible
testimony” and noting that “hearsay evidence standing alone can have no weight™); accord
Ashford v. Culver City Unified School Dist., 130 Cal. App. 4th 344, 349 (2005) (finding that
the board’s reliance on hearsay evidence alone to support its findings violated Gov. Code
section 11513 and concluding that “no responsible person would rely solely on the
lunauthenticated hearsay evidence],” which precluded the board’s consideration of it); see
also ¥vid. Code § 1200 (defining hearsay evidence).

In making its December 8 recommendation to name Barclay to the CAQ, the Prosecutor
exclusively relied on its interpretation of the unsworn 2011 Statement despite ihe existence
of admissible evidence in the administrative record that directly refutes the reliability of the
unsworn 2011 Statement. Mr, Bach’s June 26, 2014 declaration, signed under penalty of
perjury and submitted to the Regional Board in Barclay’s comments of June 30, 2014,
explained that the unsworn 2011 Statement should not be relied upon, and that the 2014
declaration and Mr, Bach’s March 7, 2013 and March 13, 2013 depositions provided the
most reliable account of his first-hand memory of the events surrounding redevelopment of
the Kast Site in the 1960s. Now with the 2014 Bach Transcript, there is overwhelming and
superior evidence in the record refuting the unsworn and inadrmissible 2011 Statement.
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3. In Light of My, Bach’s 2014 Testimony, Naming Barclay In The CAO Would Be
Inconsistent With Controlling Precedent.

As discussed above, the Prosecutor seeks to hold Barclay responsible as a discharger because
Barclay's redevelopment activities purportedly “spread petroleumn hydrocarbon impacted soil
on Bite."! However, in Redevelopment Agency of the City of Stockion v. BNSF Railway
Company (" City of Stockion™), 643 F.2d 668 (9th Cir. 201 1), the Ninth Circuit held that the
unknowing redistribution of contamination that was originally discharged by another party
does not constitute a discharge under the California Water Code. 643 F.3d at 677-78. Iniis
January 21, 2014 submission to the Regional Board, Barclay discussed the application of
City of Stockton to the facts here, but the record is now even clearer that Barclay, at worst,
unknowingly moved contaminants discharged by Shell {rom one place to another, and
therefore——pursuant to City of Stockion-—did not “discharge” waste under the California
Water Code section 13304,

Mr. Baely's 2014 deposition testimony, considered with the other admissible evidence in the
record, contradicts the Prosecutor’s conclusion that Barclay directly discharged petroleum
hydrocarbons from pipelines and other equipment, Without the unsworn 2011 Statement,
there is no evidence in the record that the soil used for grading and redevelopment was
impacted with petroleum hydrocarbons, and there is certainly no evidence that anyone at the
time had knowledge that any soil used for grading was impacted. However, there is
substantial evidence, as acknowledged by the Regional Board Prosecutor, “that Shell’s
operation of the Site resulted in discharges of petroleum hydrocarbon waste that presently
remain on the Site,”

In City of Stockion, the Court of Appeals held that an “otherwise innocent party” who
engages in conduct which “happens to affect the distribution of contamination released by
someone else” cannot be held liable for creating or assisting in the creation of a nuisance. /d
at 675. The Regional Board Prosecutor’s determination that Barclay’s activities constitute a
discharge is inconsistent with this ruling, and the Prosecutor’s attempt to distinguish Ciy of
Stockton in its Comment Chart based on the fact that Barclay owned the property™ {whereas
the Railroads in the case did not) is unavailing. The question of ownership was irrelevant to
the Court’s analysis in City of Stockton; rather, the Court considered the nature of the
Railroad’s activities as they related to the original contaminant spill. And even if ownership
is relevant under City of Stockton (and 1t is not), Shell, not Barclay, owned the property

M Gee, e.g., Comment Chart at 20,

2 Comment Chart at 20,

B Comment Chart at 15, I
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during the time of the tank decommissioning and grading activities at issue here. Further,
Barclay-—as with the Railroads in City of Stockion—"did not in any way cause or permit the
initial discharge of petroleum at the Site,” id. at 677 (emphasis added); Barclay’s
redevelopment activities, conducted for the purposes of drainage and soil stability, was
“conduct . . . wholly unrelated to the contamination,” id. at 674; and Barclay’s “involvement
with {Shell’sloetroleurn spill was not only remote, it was nonexistent. . .. Therefore
iBarclay, like the Railroads] did not ‘cause or permit’ the discharge under [California Water
Code section} 13304.” Jd at 678 (emphasis in original).

The Prosecutor further attempts to distinguish Barclay from City of Stockion by asserting that
Barclay “actually moved the waste to where it was currently located.”™ But this, too, is not
enough fo hold Barclay responsible under City of Stockfon. Without the unsworn 2011
Statement, there is no evidence in the record that the berm soil used for grading activities
was impacted, and so there is no evidence that Barclay “actually moved” petroleum
hydrocarbon impacted soil where it is currently located, However, even if there were such
evidence (there is not), the foregoing analysis would still apply to the nature of Barclay’s
activities and their relation to the original petroleum hydrocarbon spill. The mere
“distribution of contamination reieased by semeone else” is insufficient to create liability.

Id at 675.

Because Barclay did not “cause or permit” a discharge as those terms are used in California
Water Code section 13304, the only discharge of contarninants to the Site that is in need of
abatement today was caused by Shefl, As such, Barclay cannot be named a responsible party
in the CAO under controlling State Water Resources Control Board precedent cited in the
proposed revised CAO.

Moreover, under the Wernwest three-part test,” a prior owner can only be held responsible for
the contamination caused by another party if the former owner: (1) had a significant
ownership interest in the property af the time of the discharge; (2} had knowledge of the
activities which resulied in the discharge; and (3) had the legal ability to prevent the
discharge, Barclay arguably satisfies only the second Wenwest prong; as the Regional Board
points oul in the Tentative CAO and its Comment Chart,” Barclay entered the Site with
knowledge of the presence of petroleum reservoirs. Buf this alone is not enough to support
the conclusion that Barclay should be named to the CAO. Barclay does not satisfy the first
prong because it did not own the property af the time Shell’s discharges to the Site occurred

% Comment Chart at 15.

B In the Mutter of Wenwest, Inc., et al., State Board Order No. WQ 92-13,
O CAO at 18, Comment Chart at 2.

Fa———
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{(which are the only contaminants on the Siie and subject to abatement). The Prosecutor
completely glosses over this temporal requirement, and wrongly contends that Barclay’s
mere ownership of “the entire Site,” without consideration of the time period, suffices.” And
Barclay does not satisfy the third prong because it did not have the legal ability to prevent
Shell’s discharge. The Prosecutor’s assertion to the contrary is based on its conclusion that
Barelay “had full conirol of the property” affer Shell’s discharges took place, “and took
actions, such as breaking up the concrete and distributing berm soil througheut the site.”™
(yiven this timeline, Barclay was never in the position to prevens Shell’s discharge of
petroleum hydrocarbons to the Site, and the Prosecutor’s position that breaking up concrete
and distributing berm soil amounts to a discharge that Barclay could have “prevented” is
inconsistent with the analysis in Wenwest, which applies the third prong to the initial
discharge of contaminants. Barclay’s January 21, 2014 submission to the Regional Board
fully analyzes Wenwest and other State Water Resources Contrel Board precedent as they
apply o Barclay, but with the November 2014 deposition of Mr, Bach it is now clearer than
ever that naming Barclay to the CAQO would be inconsistent with that precedent.

Ed * #

In Jight of the full administrative record, which is replete with reliable, admissible evidence,
and specifically in light of the 2014 Bach Transcript, the unsworn 2011 Statement (and all of
the purporied “facts” based on the statement) must be disregarded, and any of the
Prosecutor’s conclusions based on the statement lack a proper basis. If you follow the law
cited above and disregard the unsworn 2011 Statement, as you must, then you will not be
able 10 make the determinations recommended by the Prosecutor that rely on the unsworn
2011 Statement and you cannot conciude Barclay is a discharger under California Water
Code section 13304,

sincerely,

L Loy /1

Patrick W. Dennis

ce: Interested Persons {by email only)

Comment Chart at 7,

¥ Comment Chart at 7-8, Incidentally, the Prosecutor is also wrong when arguing that Barclay “had ful}
control of the property” when the grading activities occurred. Shell owned the property during that
progess, but allowed Barclay to enter the site early,
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VIA FIRST CLASS AND ELECTRONIC MAI.

Ms. Deborah Smith

Chiet Deputy Executive Officer

L.os Angeles Regional Water Quality Controf Board
320 West 4th Street, Suite 200

i.0s Angeles, California 90013

Re:  TENTATIVE REVISED CLEANUP AND ABATEMENT ORDER PURSUANT
TO CALIFORNIA WATER CODE SECTION 13304 CLEANUP AND
ABATEMENT ORDER NO. R4-2011-6046

SITE: FORMER KAST PROPERTY TANK FARM LOCATED SOUTHEAST OF THE
INTERSECTION OF MARBELLA AVENUE AND FAST 244TH STREET,
CARSON, CALIFORNIA (SCP NG. 1230, SITE 1D NG, 2040330, CAO NO. R4-
2011-6046)

Dear Ms, Smith:

We represent Shell Oil Company (“Shell”) with respect fo the above-referenced matter. This
letter provides comments regarding the transcript of the deposition of Mr. George Bach, dated
November 19,2014, The transcript is from the third session of Mr, Bach’s deposition (“Bach
Vol. 37) and was belatedly submitied to the Regional Water Quality Control Roard (*Regional
Board”) by the Gibson Dunn law firm representing Barclay Hollander Corporation (“Barclay
Hollander™ or the “Developer”).!

As evidenced by the deposition and exhibits thereto, Bach Vol. 3 adds nothing new to the
detailed, extensive factual and technical analyses that have already been conducted by the
Regional Board Site Cleanup Program staff. Instead, Bach Vol, 3 mercly confirms information
previously stated by Mr. Bach and already considered by the Regional Board Site Cleanup

' The ranseripts of My. Bach’s first two deposition sessions (dated March 7 and 11, 201 3y and the Declaration of
George Bach, based on his personal kinowledge and signed with his engineering licenses listed (dated March 13,
2011}, are already a part of the record i this matter, along with a subsequent declaration prepared by Gibson Dunn
and signed by Mr. Bach.

Almaty Astana Deling Boston Brusseis Chicago Dailas Dubai Frenkfurt Mamisburg Hartford Houston London Los Angeles Miami Moscow
New York Orange County Paris Philadelphia Pittshurgh  Princeton San Fransisco  Santa Monica  Sificon Valley Tokyo Washington  Witmington
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Program stafl. Bach Vol. 3 should not in any way change or modify the recommendation and
decision that the Tentative Revised Cleanup and Abatement Order No. R4-2011-0046 for the
Former Kast Property Tank Farm (“Revised CA(Q") should be issued, adding Barclay Hollander
as a responsible party. There is nothing new, and there most cerlainly is not “substantial
additional and critical evidence” not yet considered by the Regional Board staff,

Specifically, in Bach Vol. 3, Mr. Bach confirmed that he prepared his 2011 declaration on his
computer, that he labeled the document the “Dreclaration of George Bach,” and that the
declaration is based on his personal knowledge. [Bach Vol. 3, 75:11-76:20.] Mz, Bach signed
the declaration and listed his registered civil engineering license and geotechnical engineering
license next to his signature. [Bach Vol. 3, 77:4-19.] Mr. Bach’s 2011 declaration reflected his
recollection of the Kast property and the Carousel development. [Bach Vol, 3, 77:23-78:2.] He
prepared it “in This] own words,” based on his personal knowledge with his signature and
licenses behind it, and it was “[his] story.” [Bach Vol. 3, 78:12-16; 106:9-14; 186:9-11.1 In
Bach Vol. 3, Mr. Bach retterates the details of his recollection, repeating the facts that the
Regional Board Site Cleanup Program staff has already appropriately considered from the
previously submitted evidence,

Prior to giving this deposition, Mr. Bach met privately for hours with lawyers for Barclay
Holiander. in some of his deposition testimony, Mr. Bach atiempted to downplay his own
personal knowledge of the presence of petroleum in the soil at the Site while he was working
there. However, the fact that the Developer was aware of the presence of petroleum in the soil at
the Site starting at the surface 15 evidenced by contemporansous records. In particular, a Pacific
Soils Engineering report dated March 11, 1996, which has previously been submitted to the
Regional Board, stated unequivocally that soil found on the Site was “highly oil stained” and had
a “petroleum odor.” 1t is undisputed that the Developer teok virtually no steps to remove this
petroleum before constructing the homes, and disrupted and distributed that petreleums-
containing soil during the Developer’s work and activities at the Site.

As you know, Shell has been cooperating with the Carousel neighborhood investigation since
2008 and performing under the CAO since it was issued on March 11, 2011, Shell has
undertaken exhaustive efforts at tremendous expense to comply. Shell has been and continues to
be committed to the investigation and remediation process and to implementing its revised
Remedial Action Plan (“"RAP”) in the Carousel neighborhood upon its approval,

There is substantial evidence that Barclay Hollander is a responsible party and discharger under

the California Water Code and applicable faw. The Regional Board Site Cleanup Program staff
correctly concluded that

alter review of the detailed comments on the proposed draft

revised CAO, technical literature, and data from the Site
investigation, that Barclay (1) acquired the Former Kast Tank

D82/ 258187801
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Farm with explicit knowledge that it was a crude ol storage
facility, and general knowledge of the presence of petroleum
hydrocarbons; (2) agreed io and did decommisgion the reservoirs
after acquiring the property; (3) had explicit knowledge of the
presence of petroleum hydrocarbons in the reservoirs, under the
reservolrs, in the reservoir berms, in the swing pif, in the pump
house, and in the pipeline areas; (4) removed 4 miniscule amount
of soil saturated with petroleum hydrocarbons, and removed soil
based only on geotechnical considerations not on whether
petrofeum hydrocarbons were present, (5) distributed the
remaining soil containing p@%tolcun; hydrocarbons and concrete
slabs with attached wastes, I.e., petroleum hydrocarbons, around
the Site during grading and dwclopmmt activities which accounts
for the distribution of petroleum hydrocarbons in on-site shallow
soils and soif vapor, and could not have resulted from the alleged
mechanism of upward capillary migration; and (6) ripped open and
removed concrete stabs causing and contributing to the movement
of petroleum hydrocarbons info groundwater.

[Regional Board Site Cleanup Program Staff Memorandum, Dec. 8, 2014.] For these reasons,
the Regional Board Site Cleanup Program staff correctly concluded and recommended that you
tssue the allached Revised CAQ adding Barclay Hollander as a responsible party. Shel] urges
that the Revised CAQ be issued expeditiously.

To date, the Developer has failed and refused to participate in the investigation and remediation
process and has not contributed a penny o the cost thereof. For years, Shell has been incurring
all o' the costs associated with the investigation and remediation process. 1t is long past time for
the Developer to contribute. Neither the Developer's delay tactics for strategic purposes in
completely separate litigation nor the Developer’s continued efforts (o shirk iis responsibility in
this context should be further condoned. Shell encourages the Regional Board to issue the
Revised CAO as recommended by the Regional Board Site Cleanup Program staff, Regional
Board Executive Officer Sam Unger and Assistant Executive Officer Paula Rasmussen.

simeerely,

53 g M;‘gu P, (e hi
5513:111')1'16 L Mitler

3LMAnmb

ee: Mr. Samuel tnger, Executive Officer
sungerwaterboards.ca.goy
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Patrick Dennis, Hsg.
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khernandez@gibsondunn.com
Mr. Robert Boweock
bboweock@irmwater.com
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Michael Leslie, Esq.
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Arthur Heath
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ATTACHMENT 1£°
DRAFT TENTATIVE REVISED CAD

STATE OF CALIFORNIA
REGIONAL WATER QUALITY CONTROL BOARD
LGS ANGELES REGION

CLEANUF AND ABATEMENT ORDER NO. R4-2011-0048
REQUIRING

SHELL OIL COMPANY
AND
BARCEAY HOLLANDER CORPOIRATION

TO CLEANUP AND ABATE WASTE
DISCHARGED TO WATERS OF THE STATE
PURSUANT TO CALIFORNIA WATER CODE SECTION 13304
AT THE FORMER KAST PROPERTY TANK FARM,
CARSON, CALIFORNIA
REVISED
IDATE]

(FILE NO. 97-043)

Cleanup and Abatement Order No, Re-2011-0046 (Order) requires Shelt Oif Company and Barglay
Hollander Corporation, ¢hereinafter “[ischarger”) 10 assess, monitor, and cleanup and abate the
effects of petroleum hydrocarbon compounds and other contaminants of concers discharged 1o soil
and groundwater al the former Kast Property Tank Farm facility (hereinafies, the “Site™) located
southeast of the intersection of Marbella Avenue and Bast 244" Streey, in Carson, California.

On March 11, 2011, the Reglonal Water Quality Control Bowrd, Los Angeles Repion (Regional
Roard) isseed the Qrder requirine Shell Oif Company {Sheli) to investipate and cleanup the Site,
O July 28, 20100 in comments on the drafl Order, the law firm of Morgan Lewis on behalf of
Shell, reguested that the Repional Board name Dole Food Company, Ine, (Dole) and its wholly-
cwned subsicdiary Barelay Holander Corporation (BHCY as responsible narties in the Order
{"Morpan Lewis 2010 Letder™, Al thal dme, the Regional Board declined to add Dole and BHC
o the draft Order and issued the Order 1o Shell only, Subseauently, on Aprit 22 2011 the
Regional Bowrd jssued an ordey pursuant wo California Water Code section 13267 (13267 Order)
requiring Dole to provide technical infermation gbout the Site. On September 15, 2011, the law
firy of Gibson Dunn on behalf of Dole provided a detailed letfer and attachments in_response o
the 13267 Order disputing that it and/or BHC should be named as responsible parties in the
Crger (0Gibson Dunn 2017 Lettes™,  On October 31, 2013, the Regional Board’s. Assislan
Executive. Oflicer proposed. adding BHC as_a responsible part the, Order.and. provided

" Water Cade section 13304 (a) states,_in part: Any person who has discharged or discharges waste into the
waters of this state in vielation of any waste discharge requivement or other order or probibition issued by &
regions! board or the stute board, or who has caused or perinitled, causes or permits, or threatens 1o cause or
permit any wasie ¢ be discharged or deposited where it is, or probably will be, discharged into the waters of
the stale and oreates, or Hweatens {0 ereate, a condition of pollution or nuisance, shall upon order of the
regional board, clean up the waste or abate the effects of the waste, or, in the case of threatened pollution or
nuisance, take other necessary remedial action, including, but not Himited to, overseeing cleanup and abatement
efforts.
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opperiuRites W suhmit copiments an Oclober 31, 2011 and dune 3, 2014, Gibson Dunn. and
Morpan, Lesvls subnitied conuments,  For the reasons discussed below, the Order is herehy
revised to add BHC, a wholly-owned subsidiary of Dole, as a responsible party in the Order
based on information provided by Shell and Loly and in the ey of the Regional Buard,

As ol the date of this revised Order, Shell has completed many of thie 1asks required by the Order

sineg s fssuange on March 11, 2011 This Order is not being revised 1o delete wasks already

completed by sShell bur is being revised to add BHC as o responsibie parly and 1o make

apprapriafe (ndines hased on the information provided by Dole and Shell since issuance of the

Order _and 1o glandy that the Dischaveer s responsible for sreparing drafl environmental

documuniation,  The Repjonsl Board’s fHles ioglude records documenting the activities
{ associated with this Order,

The Regional Board herein finds:
BACKGROUND

b Discharger: Shel-Qil-Compure Shell, previously Shell Company of California, is a
Responsible Party due fo fts: {a) ownership of the former Kast Property Tank Farm, and (b)
former operation of a pewroteum hydrocarbon tank farm a1 the Sile_resulling in discharges
of waste at the Site. Barclay Hollander Corporation (BHC) is a responsible party due 1o iis
() past ewnership and/or as a suecessor 10 past owners of the Site, and (5) development of
the_property resulting in discharges of wasie at the Site. Shell and BHC are hereafier
referred 1o colleclively as “Phischarper”.  The actions of the Discharger have caused or
permitied wasie to be discharged or deposited where it is, or probably will be, discharged
into the waters of the stale and have created a condition of pollution or nuisance.

2. Loeation: The Site is located southeast of the intersection of Marbella Avenue and East
244" Street in the City of Carson, California. The Site occupics approximately 44 acres
of land and is bordered by the Los Angeles County Metropolitan Transportation
Authority railroad right-af-way on the north, Lomita Bouwlevard on the south, Marbeila
Avenue on the west, and Panarma Avenue on the east (Figure 1), The Site was previously
1o the mid-1960s. The central and southern reservedrs each bad a capacity of 750,000
barrels of oil and the northernmost reservoir had a capacity of 2,000,000 barrels of oil.
The Site presently consists of the Carouse! residential neighborhood and eity streets.

& Groundwater Basin: The Site is located on the Torrance Plain of the West Coast
CGroundwater Basin (Hasin), in the southwesiern part of the Coastal Plain of Los Angeles
County. Beneath the Site, the first encountered groundwater is estimated at 54 feei below
ground surfuce (bgs), The Basin s underiain by a series of aquifers, the deeper of which
are wsed for drinking water production. These aquifers are with increasing depth, the
Gage aquifer, Lynwood aquifer, and Silverade aquifer, The nearest municipal water
supply well s focated approximately 400 feet west of the Site, As set forth in the Waler
Qualing Contral Plan jor the Los Angeles Region (the Basin Plan), adopied on June 13,
1994, the Regional Board has designated beneficial uses for groundwater (among which
inciude municipal and domestic drinking water suppiies} in the West Coast Basin and
has established water quality objectives for the protection of these beneficial uses,

h)
TR
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4,

As detntled 1n the findings below, the Discharger's activities at the Site have caused or
permitied the discharge of waste resulting in soil, soil vapor, and groundwater poliution,
including -discharges of wasie 10 the waters of the state, and nuisance,

SITE HISTORY

Property Ownership and Leasehiold Information: Based on information submitted to the
Regional Board by the Discharger, the Site has the following property ownership and
beasehold history:

s, According (o the Sanborn maps daled 1924 and 1923, the Site was owned and
operated by “Shell Company of Calilornia {Kast Properiy)” beginning in
approximately 1924 untif the mid-1960s, The Siie was used as a tank farm,
which included three crude oil storages reservoirs, Reservoir Nos, 5, 6 and 7.
Reservoir No,5, the center reservoir, had a capacity of 750,600 barrels of oil
and was under lease (o Gengral Petroleum Corporation. Regervoir No. 6, the
southemmost reservoir, bad a capacity of 750,000 barreis of oil; and Reservoir
Mo, 7, the northermnmost reservoir, had a capacity of 2,000,000 barrels of oil,
According to Sanborn map notations, the reservoirs had concerete-lined earth-
slopes with frame roofs on wood posts, surrounded by earth levees averaging
20 feet in height with 7 foot wide walks on top. One oil pump house was
depicted on the 1925 Sanborn map within the southern portion of the She,
Since construction, the Site was used as a crude oil storage reservoir,
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eonerete-Hoorot-the-centralreseroir-was—removed-by-Lomite- Developnent
Compamy-Hom-the-Bierand-Trwhere-the-reservole-botoms-were-Jeb-in-place;
bomdie—-Develepmamt—Gompuny—made—E-tneh-wide—alroular—ronches—in
cangentie-cireles—approwhnately—-S-lel-aparttopermit-waterdrainage—to
aHow—the-percolationor-walerund-sludge-prosent-in-the-reserveim—into-the
subsurfaees

e—ln-phases-betwesn-+067-and 1060 Lomisr-Development-Gompany-developed
the-Bite-nte-ene—and-tva-sten-single-family-residential-pareals-and-soid-the
developed-lots-te-individual-homeovenars

do i 1965, Richard Barclay angd Shell excoied o Purchase Ontion Apreement.

wherein Richard Barclay (or his nominee) agreed 1o purchase the Properiy,
subject to a favorable engineering repart and other restrictions, Richard
Barclay was a principal in an entity known as Barclay-Holiander-Curei, In
1966, Lomim Development Company (Lomitm), a California partneeship,
wits desienated as Mr, Barelay's "nominee” and purchased the Property from
Shell with the reservoirs in place. Lomita explicitly agreed in writing {0
complete decommissioning of the reservoirs, In phases between 1967 and
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1969, Lomiia developed the Site into one- and two-story single (amily
residential parcels and sold the developed lots to individual homeowners. in
1969, a group of companies, inciuding Lomita, mereed into 8 company
known as Barclay Hollander Curci, Ine.. which was then acquired by Casgle
& Cooke, Ing, and it became a wholly-cwned subsidiary of Castle & Cooke,
ine, Barclay Hollander Curci_Ine. continued to sell parcels 1o residential
owners, Barclay Folander Curcl, Inc. was later renamed Barclay Hollander
Corporation. Ine, (BHOY, Castle & Cooke, Ing, merged with Flexi-Van
Cotporation in 1985, which in 1991, chapged iz name to Dole Food
Company, e, BHC agreed 1o be responsible for the labilizies of Lomita
and the other endities, BHC s currently a whollv-owned subsidiary of Dole,

I 0, Site Deseription and Activities: According fo information in the Regional Board’s file on this
She, oil related operations at the Site began in 1923 and ended by the early 1960s. The Site was
previously owned and operated by Shell Company of California, which was subsequently
renamed Shel! O Company, as & crude oil storage facility. The facility included equipment that
pumnped the oil w the nearby SQ&% Shell refinery for processing from three concrete-lined oil
storpe reservoirs with a fotal capacity of 3.5 million barrels. In 1966, $86 Shell closed the Site
and S6& sold the Site 1o Lomita Bevelopmen-Gompany, an affiliate of Richard Barclay and
Harclay-Hotander-Curcl, Subsequently, Lomita Pevelepment-Cempany developed the Site into
the Carousel residential neighborhood, which contains 283 single-family homes,

In 19635, nrior 1o the purchase of the property from Shell, Richard Barclay and/or Barclay
Hollander Curcl reguested permission from Shell to remove the Houid waste and pewroleum
residue from the property and 1o begln to grade the property for development.  Shell arreed 1o
allow the activiles with some conditions, including that “all work dong by or for [Barclay
Hollander Cureil be done in 4 good, lawfil and workmantike manner,” Afler purchasing the
properiy_in 1966, Lomita, as the owner of the vroperty. actively particinaied in the
decommissioning snd _grading activities, Lomita condected the wasie removal and grsdine
activities and obtained the required permits from the County, Available information indicates
that by Awpust 15, 1966 all three reserveits had been fully cleaned out.  The Pacific Soils
Engineering, Reports dated January 7, 1966: March 11, 1966: July 31 1967: and June 11, 10682
documented that; (1) Lomita emptied and demolished the reservoirs, and sraded the Site prior to it
developing the Site as residential housing: (2) part of the conerete floor of the central reservolr was
removed by Lomita from the Site; and (3 where the reservoir bottoms were teft in place. Lomita
made 8-inch wide circular trenches in goncentric circles approximately 15 feet apart to permit water
drainage o allow the percolation of water and sludpe present in the reservoirs into the subsurface.
Varjous doguments from_the soil engineer describe the process of removing water and sludee in
the reservoirs, burying concrete and compacting the concreie and soil, and drilline holes in the
congrete to plow for percolation into the groundwater. The Countv’s grading permit required
that concrete fith must be at feast seven feet below grade, Boring lops indicajed that soils beneath
the conerete siab in Reservolr 7 were “highly oil stained” and that soils in the borings had a

? See Fxhibit 76 to Gibson Dunn 2011 Letter,
See Bxhibits 31, 78 36, and 42 to Gibson Dunn 2011 Letter.
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“netrofeum odor, however the amouni of aciual oil contained in the soil is unknown,” * One of
the soil engincering reports also indicated that soil used to fill in the reservoirs and return the
Property 1o #s natural grade came from the berms surrounding each reservolr and surroundine
the perimeter of the Property,” In 1967, Lomita began transferring title of individual pareels, In
1969, title 1o remaining parcels was_pranted by prant deed from Lomita to BHC, Then BHC
bepan transferring Hitle to the rest of the parcels,

6. Chemical Usages Based on the Phase | Environmental Site Assessment (ESA) dated July
14, 2008 conducted by Shell O3 Products” (SOPUSY consultant, LIRS Corporation, the
Bite was used for the storage of erwde il in all three reservoirs on the property from s
least 1924 to 1966, Subsequent records indicate that in the 19605 the reservoirs may also
have been used for storage of bunker oil. Ongoing investigations indicate petroloum
hydrocarbon compounds including volatile organic compounds (VOCs) and semi-volatiie
organic compounds (8VOCs) are impacied in the subsurface soil, soil vapor, and
groundwater underlying the Site,

EVIDENCE OF DISCHARGES OF WASTE AND BASIS FOR ORDER

7. Waste Discharges: The following summarizes assessment activities associated with the
Sie:

t. In 2007, under the regulatory oversight of the Calitornia Department of Toxic
Substances Controt ([3TSC), an environmental Ihvestigation was initisted at the
former Turco Products Facility (TPF). Soil vapor and proundwater were
investigated in areas directly wesi of the Site and at locations in the northwestern
portion of the Site.  The DTSCorequired investigation detected petroleum
hydrocarbons, benzene, feluene, and chlorinated solvenis in soil and soil vapor.
A multi-depth soil vapor survey, which included soll vapor sampling on the Site
at bocations coincident with the former Kast Site footprinis, detected benzene at
concentrations up to 150 micrograms per Iiter (up/l). Benzene was datected at
TPF groundwater monitoring well MW-8, which has a northeast flow direction,
al a concentration of 1,800 pg/l, Therefore, groundwater monitoring well MW-§
is located upgradient of the Kast Site. Chlorinated solvents were also detecied at
the Kast Site groundwater monitoring well MW-5,

b, The Final Phase [ Site Characierization Report dated October 15, 2009, which
was propared by URS Corporation an behalf of SOPUS showed that soil impacts
cossisted primarily of petroleum hydrocarbons spanning a wide range of carbon
chains and including Total Pewroleum Hydrocarbons (TPI) as gaseline {g), TPH
as diesed (TPHd), TPH as motor oil (TPHmo), benzene, and naphihalene (Sec
Tables i, 24, 2B, and 3),

! See Bxhibit 78 to Gibson Dunn 2011 Letter, March 11, 1966 Report by Pacific Soils
Engineering Inc.

* See Exhibit 31 and Declaration of Lee Volmer, atached to Gibson Duan 201! Letter.

¢ Shell Qif Products US is the d/b/a for Equilon Enterprises LLC, which is wholly owned by Shell Ol
Company,
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Lot dune 2009, a subsurface investigation of public sireets in the Carousel
neighborhood consisting of ten cone penetrometer/rapid optical screening
toals (CPT/ROSTY was performed. The CPT/ROST lops indicated several
locations within the Site with elevated hydrocarbon concentrations. The
CPT/ROST loge also showed that the highesi apparent soil Impacts
oceurred at depihs of 12 feet bgs, 36 feet bys, and 40 feet bys,

i A total of 228 soil samples were collected during the Phase [ Siie
Characterization, The analytical data for soil samples collected from soil
borings advanced on public streets serogs the Site (Figure 2) were a3
foliows:

;. The highest detecied concentration of TPH was 22,000 milligrams
per kilogram {mg/kg) and TPHyg, TPHd, and TPHme were §,800,
22,000, and 21,000 mg/kg, respectively;

ii. Benzene, cthylbenzene, tolucne, and xylenes were detected in
concentrations as high as 21,000 micrograms per kilogram
(ng/ke), 32,000 pgkg, 12,000 upghks, and 140,000 pp/ke,
respectively;

iii, SVOCs were detected in concentrations as high as 47 mgkg of
naphthalene, 38 mg/kg of l-methylnaphthalene, 63 mgfkg of 2.
methylnaphthaine, 12 mg/kg phenanthrene, and 9.0 mg/kg pyrene;
and

iv. Arsenic and lead were detected i concemrations as high as 53.2
mg/kg and 52.5 mg/kg, respectively,

1. Seil vapor samples coilected from a 5-foot depth and greater below the
public streets in the Carousel neighborhood indicated elevated benzene
and methane (Figures 3 and 4). Benzens was detected at a maximum
conceniration of 3,800pp/, which exceeds the California Human Health
Screening Level (CHHSL) valug of 0,036 g/t for berzene set for
shallow soil vapor in a residential area. Methane was also detegied in
concentrations us high a8 59.7 % (by volume) that significantly exceed
its lower explosive limit of 5% (by volume), posing & potential safety
hazard,

Berween September 2009 and February 2010, residential soil and sub-slab soil
vapor sampling was conducied at 41 pareels (Figure 5 a ~ I} Tables 1 and 2) and
the resulis were as follows:

I Surface and subsurface soil (0 to 10 feet bgs) detected concentrations of
chemicals of concern that significanily exceeded soll screening levels as
follows:

Lo VOCs - Benzene (14,000 pgfkg), tetrachiorcethylene (PCE)
(22,000 ug/kg), 1,2 4-rimethylbenzene (34,000 ug/kg), and 1,3,5-
trimethytbenzene (14,000 ngike);
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i,

g

i, BVOQCs - MNaphthalene (18 mg/kg), Benzo{a)pyrens (2.9 mg/kg),
benzo(ayanthracene (0.1 mg/kg),  cluysene  (8.27  mglke),
phenanthrene (028 mp/ke), and pyreas (0.19 mg/ke); and

it Lead was also detected at 2 maximum concentration of 307 mg/kg.

1. The highest detecied concentration of TPHg was 5000 mp/ke, TPHd
was 33,000 myg/ke, and TPHmo was 41,000 mg/ks;

I, As of September 27, 2010, subeslab seil vapor samples have been
collected fram 172 homes in the Carousel neighborhood.  Addivional
data  continues o be collected as part of the Phase H Site
Characterization. The validated data from the first 41 homes detected
benzene, naphithalene, |2 4-frimethyibenzene, 1,3,5-rimethylbenzene,
ethylbenzene, p/i-xylenes, tolueng,  and acetone, at a muximum
concentration of 4,500 micrograms per cubic meter (pgjnf), 2,200
pg/m®, 1,000 pg/m®, 1,100 pg/m?, 5,200 pa/m’, 70¢ pg/m®, 270 pg/m®,
respectively.

Berween November 19, 2009 and February 13, 2010, additional step-out soil and
soil vapor sampling at the elevated soil vapor sampling focations were condueted
in selected locations beneath the public streets st the Site. The measured
concentrations for petroleum hydrocarbons in soil were as follows:

. The highest detected concentrations of TPHy was 9,800 mg/kg, TPHd
weas 22,000 mp/ke, and TPHmMo was 21,100 mp/kg;

1. The highest detected concentrations of benzene was 33,000 pg/kg,
Ethylbenzene was 42,000 pg/kg, toluene was 11,000 up/ky, and xylenes
were 140,000 png/ke, respectively;

UL SVOCs were detected In concentrations as high as 47 me/kg of
naphthalene, 33 mpke of -methylnaphthalene, 53 mgkg of 2-
methyinaphthalne, 6.1 mg/kg phenanthrene, and 3.9 mpfkg pyrene; and

IV,  Arsonic and lead were deiected in concenirations as high as 282 meg/kg
and 13.6 mgikg, respectively.

s July 2009, the installation of six on-site groundwaler monitoring wells (Figure
&) were completed and quarterly groundwater monitoring  was  initiated.
Jroundwaier was encountered at 53 feet bgs. Groundwater samples from five of
the six wells contained coneentrations of benzene at a maximum concentration
of 140 pg/l. and wrichloroethylene (TCE) at a maximum concentration of 290
/L. One of the monitoring wells (MW-3) contains a free product or a light
nor-agueous phase Hguid (LNAPL) with 2 maximum measured thickness of 9.81
foot as of May 27, 2010,

% Source Elininstion and Remediation Status &t the Site
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2.

The resulis of the inttial soil and soll vapor investigation indicate the gresence of
elevated methane and benrene at concerirations exceoding the Lower Explosive
Limit and the CHHSL for shaltow soil vapor, ar several locations beneath the
public streets al the Site. On Oclober 15, 2009, the Regional Board divected the
Discharper o expeditiously design and implement an interim remedial action.

On May 12, 2010 the Regional Board approved SOPUS’s proposed Soil Vapor
Extraction (SVE) pilot test in order w evaluste the use of this technology as a
remmedial option for VOCs at the Site.

9, Summmury of Flodings from Subsurfuee Investigations

Regional Bosrd stafl have reviewed and evaluaied numerous technical reports and
records pertaining to the release, detection, and distribution of wastes on the Site
and its vicinity. The Discharger has siored, used, and/or discharged petroleum
hydrocarbon compounds at the Site. Elevated levels of TPH and other wastes have
been detected in soil, soil vapor and groundwarer beneath the Site.

The sources {or the evidence summarized above include, but are not limited to:

Various technical reports and documents Submitted by the Discharger or its
representatives to Regional Board staff.

Sie inspections conducted by Regional Board staff, as well as meetings,
letters, electronic mails, and telephone comununications between Regional
Hoard staff and the Discharger and/or its representatives,

Subsurface drainage study for the Siie reservoirs submitied by Girardi and
Keese, the law finn refained by some of the residents of the Carousel
neighborhood.

1. Suwrnmary of Curyrent Conditlons Requiripg Cleanup and Abatement

a.

Based on the Phase | ESA for the Site dated July 14, 2008 (prepared by URS
Corporation) and the most recent information provided w the Regional Board by
SOPUS: 1) S0C sold the Kast Site to Lomita Bevelopment—Cempany, an
affiliate of Richard Barclay and Barclay-Hollander-Curci, in 1966 with the
reservoirs in plage; Z) the Pacific Soils Enginesring Reports from 1966 10 1968
indicate that lLomita Development—GCempany emptied and demolished tha
reserveirs, and gonstructed residential housing; 3) part of the concrete floor of
the ceniral reserveir was removed by Lomita Pevelopment-Company from the
Site; and 4) where the reservoir bottoms were teft in place, Lomita Development
company made 8-Inch wide circular trenches in concentric circles approximately
15 feet aparl to permit waler drainage to aliow percolation of water and sludpe
present in the reservoirs into the subsurface.

There is no consistent trend in the vertical distribution of detected concentrations
of petreleum hydrocarbon compounds that can be discerned from soil boring data
to date. Although, the majority of the aforementioned highest detected TPH
concenirations were obtained from the 2.5-foot depth samples, there were
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multiple locations where the highest concentrations were in the 3-foot oy [O-foot
saples, This may be due to the nature of previous development activities by
Lomita Develepment-Gompany af the She (Le., the construction and demalition
of the former reserveirs and site grading in preparation for development of the
residential tract),

On May 11, 2010, Environmental Enginecring and Contracting, consultanis
hired by Girardi and Keese, condueled exploratory frenching in order 1o locate
and identify the obstructions that have been frequently encountered during the
advancement of shallow soil borings &t many of the residential homes
irvestigated 1o dute. Reglonsl Board safl observed the encourdering of an
approximately 8-inch thick concrete siab extending at the trench excavation
ermination depth of 9 feet, 2 inches. The Pacific Seils Engincering Report
dated January 7, 1966 states that the reservoirs were lined with a “four inch
blanket of reinforced concrete™. Thess obstructions are presumed 1o be remnpants
of the concrete Tiners of the former reservoir,

Resulis from the 169 Interim Residential Sampling Reporis submitted o the
Regional Board through November 17, 2010 indicate that for surface and
subsurface soil sampling (0 to 10 feet bgs), the cancer risk index estimate is
between O and 10 for 107 residential parcels, between 10 and 100 for 50 parcels,
and exceeded 100 for 2 parcels. In the ares where the highest cancer index is
documented, SVOLCs {i.e. Benzo(ayvrene, benzo(a)anthracene,
benzo{b)luoranthene and chrysene), benzene, and cthylbenzene were the
primary ¢hemicals of poiential concern (COPCs) contributing 1o the cancer risk
index,

For the Carousel neighborhood investigation, the Regionat Board is using the
most protective cancer risk screening levels recommended by the Staie and
federal governments, which is one in one million (I x 10 additional risks. For
sereening purpeses, the Regional Board routinely uses the most conservative
(health-protective assumptions) risk based screening levels of 1 x 10 for the
target chemical, This screcning level is hased on o target risk level at the lower
end of the US Environmental Protection Agency (USEPA) risk management
range of onevin-g-miltion risk (I x 10™) for cancer risk and a hazard quotient of
iR

The presence of a chemical ar concentrations in excess of a CHHSL does not
indicale that adverse impacts 1o hunan health are ocourring or witl occur, but
sugpests that further evaluation of potentia! human health concerns is warranted
{Cal-EPA, 2005). It should also be noted that CHHSLs are not intended to “set
... Tinal cleanup or action levels 1o be applied at contaminated sites” {Cal-BPA,
2005},

Results from the 169 Interim Residental Sampling Reports submitted to the
Regional Board through November 17, 2010 also indicate that for the sub-slab
soil vaper data collected from the residential parcels, the cancer risk index
estimate was between 0 and 10 for 147 parcels, between 10 and 160 for 20
parcels, and greater than 100 for 2 parcels. The two highest cancer risk index
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ia.

were estimated as 550 and 120, In most cases, benzene was the primary
contributor to the cancer risk index estimate.

f. The Office of Enviropmental Health Hazard Assessment (OEHHAY performed a
quantilative risk evaluation of TPH using surface and subsurface (0 to 10 feet bes)
soll TPH fractionation data for the 41 residential parcels {Table 3). Based on the
risk caleulation, OEHHA estimated maximum exposures for a child and compared
the resulting exposure estimatps of refarence dosages with that provided by DTSC
interim  guidance dated June 16, 2009, QBHHA concluded that aromatic
hydrocarbons in the €49 to (32 range at five parcels excecded their reference
values for children (Exhibit 1),

2. The San Francisco Bay Regional Water Guality Control Board deveioped the
Environmental Screening  Level {(BSL) as guidance for determining when
concentration of TPH may present a nuisance and detectable odor, The ESL, based
on calcuiated odor indexes, for residential land-use,: is 100 mg/kg for TPHp and
TPHd. The soil TPHg and TPHd data obtained from the Site were detected up to
9,800 mg/kg and 85,000 mg/kg, respectively, which exceed the ESL.

Poltution of Waters of the Siate:r The Discharger has caused or permitied waste to be
discharged or deposited where it is, or probably will be, discharged into the waters of the
state wnd creates, or threatens to create, a condition of poliution or nuisance, As described
in this Order and the record of the Regional Board, the Discharger owned and/or operated
the site in a manner that resulted in the discharges of waste, The constituents found at the
site as described in Finding 8 constituie “waste” as defined in Water Code section
13050(d). The discharge of waste has resulted i pollution, as defined in Water Code
section 13030(1). The coreentration of waste constituents in soil and groundwater exceed
water quality objectives contained in the Water Quality Control Plan for the Los Angeles
Region (Basin Plan), including state-promulgated maximum contaminant fevels. The
presence of waste at the Site constitutes a ‘nuisance” as defined in Water Code section
13050(m}. The waste is present at concentrations and locations that "y infuricws fo

health, or iy indecent, or offensive lo the senses, or an obstruciion o the free use of

property, so as to imerfere with the comfortable enfoyment of life o property . . . and
Jalffects ar the seme lime an entire community or neighborhood, or any considerable
rumber of persons,although the extent of the annoyance or damage inflicted upon
fndividuals may be unegual ™

Need for Technical Reports:  This Order requires the submistal of technical or
monitoring reports pursuant to Water Code section 132677, The Discharger is reguired
to submit the reporis because, as described in the Findings in this Order, the Discharger
is responsible for the discharge of waste that has caused pollution and nuissnce. The
reports are necessary (o evaluate the extent of the impacts on water quality and public
health and o defermine the scope of the remedy,

1

Water Code section 13267 authorizes the Regional Board to require any person who has discharged,

discharges, or is suspect ol having discharged or dischurging, waste to submit technical or monitoring
Program repors.
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13, Adthenph-requested-by-the-Discharger-the-Reglonat-Board-is-declining-io-name-additional
potentislb-responptiie-pardes—HNHsto—this—Order-at—this—thme:  Subsiantial evidence
indicates that the Discharger caused or permitted waste 1o be discharged into waters of state
and §s therefore appropristely named as a responsible parly in this Order. Shell owned and
operated the Site, then sold the property o ihe developers, leaving in place three reservoirs

and residual petraleury. hydrocarbons in_at feast ove taok and in soil underneath and

surrounding the seservoir, The residual petroleun hyvdroearbons are still present at the Site
and continue o cause poliution and nuisance as documernied in this Order and the Regional

Board Gles, Howevsrthe The Repional Bosrd weilb-sewtinue-ie has investigated whether

sddiiional— _potentially _vesponsible parties (Including, but not limited o, Lomita

Development Company, Richard Barclay, Burelay-Mollander-Curcel, Dole Foods. Inc.,

Barclay Hollander Corporation and/or any of s successors) and has_determined that

Rarelay Hollander Corparation caused or permitied the discharge of waste at the Sie aad

wﬁ&ﬁﬂmwwﬂﬂw@mﬁdﬂw%ﬁh%k%—be—ﬁmﬁeéﬂwééﬁﬂma}wvgwmaﬁw%&

Order-or-aseparate-Ordes—The-Reglena-Board-raay erd-Bis-Orderer-ssu

(%HWMWMWWWMng%MMWWWHMW

additionat-PRPs-is-onpaing-the-Reponat-Beard-deshresto-issuethis-Drder-as-waliingwill

only-detay-remediation-ef-the-8ite:_ BHC and/or ils predecessor purchased the Site with

{‘*{plictl kl‘.ovfle,t' 2¢ of '?ht. DIESEIICE thlte ;}Lirﬁlwm msuvcii'ﬁ ’md ihe nre‘;ence Gf residua

:m c-o:iuere inn the reservoirs and gradmg ihe onsite ;natumis, i%meby 5p:mdmg e wasie,

The residual petroleumn hydrocarbons are still present ap the Site and continue o cause
pollusion and nuisance as documented Jn this Order and the Reglonal Board files, BHC isa
wholly-owned subsidiary of Bole. [ncluding REIC as_a_responsible party in this Order is
consistent with arders of the State Water Resources Control Board construing Water Code

agcmm 13304 namm;., Formc; owncr'; who } md %\nowluh.,c oi‘ thc activities that result’cd in

Lhnu&;uti&m Mamjm i and ¢ !i the
Repeional Board becomes aware of any {)(hcr 1{3%9011‘;;()& mmm 1t wu}i wn'zider naming

such nersons i this Order,

£4. The-bischarger Shell. in a letter to the Regional Board dated May 5, 2010 (Exhibit 2),
stated that 1t is considering a variety of potential alternatives that can be applied at specific

¥ 5&14{;4} Lotate Water Beard Ovder No, WO 92-13 [ Wenwest, tne. b State Wale d O

(Asthar Spiszer, State Waler Board Order WO 86:16 (Stinaes-Wesiern Chemical | C@manm& and Stale
&‘msur Bonrd Qldk‘l’ W(} 86 2 .v’ou,on Corporaion), :;w also Slate Wg_te;r lao;m;i Ordc:r Mo, WO 89-13

:‘im@m &._.L :
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?LH [I‘?‘ﬂ) tiu couyt mzunmui thc Lf.:m] ‘nuisanee. auom;g_@i;mmm v Ader met Gmu m’(’om 230

iSRS AL SOIG. ?ﬁfnuhg pasl, utmotwrrmtlyh mjp&:‘»ﬁm sory.inigres. ;LLMM
oaly js the party. ;xggummmmgm&d@igm&&wgmﬂ&ummm
wreation ne responsible forthe ensuing damage.” % 230 Cab Aopddate, 1137
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parcels and in the public streets it order to avold envirommental impacts and avold any
sipnificant risks lo human health al this Site, The Diseharger Shell also indicated that i it
beeomes necessary Tor yesidents to relocaie temporarily to perform this work, he
Bissharger—-Shell will take appropriste steps to minimize any inconvenience and
compensale them for any resulting expenses,

15, Issuance of this Order is being taken for the protection of the environment and as such is
exempl from provisions of the California Enviroamenial Quality Act (CEQA) {Pubic
Resources Code section 21000 et seq.) in accordance with California Code of Regulations,
title 14, sections PROGI(LI3}, 15306, 15307, 15308, and 15321, This Order generally
requires the [hscharger to submit plans for approval prior 1o baplementation of eleanup
activities at the Sie, Mere submital of plans is exempt from CEGA ag submittal will not
cause a direct or indireci physical change in the environment and/or is an activity tha
cannot possibly have a significant effect on the envivonment. CEQA review at this time
would be premature and speculative, as there is simply not encugh information concermning
the Discharger’s proposed remedial activities and possible associated environmental
impacts, 1f'the Regional Board deiermines that implementation of any plan required by this
Order will have a significant effect on the environment, the Regional Board will conducy
the necessary and appropriate envivonmental review prior to Executive Officer approval of
the applicable plan.

Remedial Action Plan (F After review

sorosed RAP, the Repional B .”.g_.gqmm;&_m&m@m&mm

{)Llld hdvc a smmhcam mmac‘t on_the envirompent and that preparsiion of an

16. Shell submitted 5 proposed.

i7. Pursuant to section 13304 of the California Water Code, the Repional Board may seek
reimbursement for all reasonable costs to oversee cleanup of such waste, abatement of the
effects thercof, or other remedial action,

THEREFORE, IT IS HERERY ORDERED, pursuant to California Water Code section 13304
and 13267, that the Discharger shall cleanup the waste and abate the effects of the discharge,
imcluding, but not limited to, total petrolenm hydrocarbons (TPH) and other TPH-related wastes
discharged to soif and groundwater at the Site in accordance with the following requirements:

1. Compiete Delineation of On- and OF-5ite Waste Discharges: Completely delineate
the extent of waste in soil, 50 vaper and groundwater caused by the dischargs of
wastes including, but not Himited to, TPH and other TFH-related waste constituents a
the Site into the saturated and unsaturated zones, Assessment has been ongoing under
Regional Board oversight, but assessment is not yet complete, [ ongoing
reinterpretation of new data derived from the tasks performed suggests that
modification or expansion of the tasks approved by the Reglonal Board is necessary for
complete assessiment, the Discharger is required to submit a work plan addeadum(a),

2, Countinue to Condueci Groundwater Monitoriang and Reporting:

a. Continue the existing quarterly proundwater imonitoring and reporiing program
previously required by the Regional Board, and
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b As new wells are insialled, they are to be incorporated into the existing
groundwater monitoring and seporting program

3. Conduct Remedial Action: Initiate & phased cleanup and abatement program for the
cleanup of waste in soil, soil vapor, and groundwater and abatement of the effects of
the discharges, but not limited io, petrolewn and pewoleum-related contaminated
shallow solis and polution sources as highest priosity.

Shallow seils in ihis Order are defined as soils found o a nominal depth of 10 feet,
where potential exposure for residents and/or construction and utility maintenance
workers I8 considercd likely (Ref. Supplemental CGuidance for Human FHealth
Muliimedia Risk Assessmends of Hazardous Waste Sites and Permitted Facilities —
CalEPA 1996).

Specifically, the Discharger shall:

a. Develop a pilot testing work plan, which includes 1) evaluation of the
feasibility of removing impacied soils to 10 feet and removal of contaminated
shallow soils and reservoir conerete siabs encountered within the uppermost 10
feet, inciuding areas beneath vesidenifal houses; and 2) remedial options that
can be carried out where site characterization (inciuding indoor air testing) is
completed; 3) plans for relocation of residents during soll removal activities,
plans for management of excavated soil on-site, and plans fo minimize odors
and noise during soil removal, The Discharger is required to submit this Pilot
Test Work Plan 10 the Regiomal Board for review and approval by the
Executive Officer no later than 60 days afler the date of issuance of this Order,
Upon approval of the Pliot Test Work Plan by the Executive Officer, the
Discharger shall implement the Pilot Test Work Plan submit the Pilot Test
Report that includes the findings, conclusions, and recommendaiions within
120 days of the issuance of the approval of the Pilot Test Work Plan.

b.  Conduct an assessment of any potential ervironmental impacis of the residual
concrete siabs of the former reservolr that includes: (1) the impact of the
semaining concrete floors on waste migration whese the concrete floors might
still be present; (2) whether there is a need for the removal of the conerete: and
(3) the feasibility of remeving the concreie floors beneath (i) unpaved areas at
the She, (1i) paved arcas at the Site, and (ili} homos at the Shie. The Discharger
is reguired to submit this environmental impact assessment of the residual
conerete slabs to the Regional Board o later than 30 days afler the completion
of the Pilot Test,

e, Prepare & full-scale impacied soil Remedial Action Plan (RAP) for the Site.
The Discharger is required 1o submit the RAP to the Regional Board for
review and approval by the Executive Officer no Iater than 60 days after the
date of the Exevutive Officer’s approval of the Pilot Tesi Report.

I The RAP shall inglude, at & minimum, but is not Hmiled to:
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A detailed plan for rernediation of wasies in shallow soit tha
will incorporme the results from the Soif Vapor Extraction
Filot Test currently being performed.

A plan o address any impacted area benesth any existing
paved areas and concrete foundations of the homes, if
warranted;

A detailed surface contaiment and soll management plan:
An evaluation of all available options {ncluding proposed
selected methods for remedistion of shallow soil and soil
vapor; and

Continugtion of interim measures {or mitigation according to
the Regional Board approved fnterim Remedistion Action
Plan (IRAP).

A schedule of actions 1o implement the RAP.

I The RAP, at a minimum, shal apply the following puidelines and Policles
to cleanup wastes in soil and groundwater,  The cleamup goals shall

inctude:

Soil cleanup geals set forth in the Regional Board’s Buerim
Site Assessment gnd Cleanup Guidebook, Muy 1996, waste
concentiations, depth to the water table, the nature of the
chermicals, soil conditions and sexiure, and attenuation
trends, human heaith protection levels sei Forth in USEPA
Reglonal  Screening  Levels  (Formerly  Preliminary
Remediation Goals),  for evajuaiion of the poteptial
intrusion of subsurface vapors (soil vapor) inte buildings
and subsequent impact to indoor air quality, California
Environmental Protection Agency's Use of Fuman Heoth
Sereening Levely (CHHSLS) in Evaluaiion of Contaminaled
Sroperties, dated January 2005, or bs Iatest version, and
Towl Petroleum Hydrocarbon Criteria Working Group,
Volumes | through 3, 1997, 1998, 1999; Commonwealth of
Massachuseits, Departinent of Environmental Protection,
Characterizing Risks Posed by Petroleum Contaminated
wites: Implementation of MADEP VPH/EPH approgeh:
MADEF 2002,  Commonwealth  of  Massachusels,
Department  of  Environmental  Protection,  Updared
Peirolawon Hydrocarbon Fraction Texicity Valuwes for the
VPHIEPH/APH Methodology, MADEP 2003;
Commonwealth  of  Massachusetts,  Department  of
Environmenial Protection, Method for the Determination of
Air-Phase Pewrolewm Hydrocarbons (APH} Final, MADEP
2008, Soil vapor sampling requirements are stated in the
DISC Interim Guidance and the Regional Board’s Advisory
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iit.

- detive Soil Clas Investigations, dased January 28, 2003, or
its latest version, DV8Cs Guidance for the Evaluation and
Mitigation of Subsurface Veapor Intrusion to Indoor Air,
revised February 7, 2003, or its latest version, USEPA Risk
Assessment Guidance for Superfund, Parts A through B,
USEPA User's Guide for Evaluating Subsurface Vapor
intrusion into Buildings,  2003; USEPA  Supplemental
Guidance for Developing Soil  Screening Levels for
Superfund Sites, 2002; LUSEPA Supplemental Guidanee for
Comparing Background and Chemical Concentrations in
Soil for CERCLA Sites, 2002; CaliPA Selecting Inorganic
Constituents as Chemicals of Potential Concern at Risk
Assessments al Mazardous Waste Sites and Permisted
Facilities, CalEPA DTSC, February 1997 CalEPA Use of
the Northern and Southern California Polynuclear Aromatic
Hydrocarbong (PAH) Studies in the Manufactured Gas Pland
Site Cleanup Process, CalBPA DTSC, July 2009, Cleanup
goals for all contaminant of concgerns shall be based on
residential {i.e., unrestricted) land use.

Groundwaier cleanup goals shall ar a minimum achieve
applicable Basin Plan water quality objeciives, including
California’s Maximum  Contaminant Levels or Action
Levels for drinking water as established by the California
Depariment of Public Health, and the State Water Resources
Control Board’s “Antidegradation Policy” (State Board
Resofution No. 68-16), at a poim of compliance approved by
the Regional Board, and comply with other applicabie
implementation programs in the Basin Plan,

The  Staie  Water  Resowrces  Control  Board's
“hntidepradation Policy”,which  requires  attainment  of
background levels of water quality, or the highest level of
wiater quality that is reasonable in the event that backeround
ievels cannot be restored.  Cleanup levels other than
background must be consisient with the maximum benefit (o
the people of the State, not unreasenably affect present and
anticipated  beneficial uses of waler, and not result in
exceedence of water quality objectives in the Regional
Board's Basin Plan.

The State Water Resources Control Board™s “Policies and
Procedures for Investigation and Cleanup and Abatement of
Discharges Under Water Code Section 133047 (State Board
Resolution Mo, $2.49), requires cleanup 1o background or
the best water quality which is reasonable if background
ievels cannot be achieved and sets forth criteria to consider
where cleanup 1o background water guality may not be
reasonable,
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. The Discharger shall submit site-specific cleanup goals for residential (e,
unresiricied) land use for the Execulive Officer’s approval concurrent with
the submiital date of the Pilot Test Report. The propased shie-specific
cleanup goals shall include detalled technical rationale and assumplions
underlying each goal.

IV, Upon approval of the RAF by the Executive Officer, the Discharger shall
implement the RAP within 60 days of the issuance of the approval of the
RAP,

d. Comimue 1o conduct residential surface and subsurface soil and sub-sfab soli
vapar sumpling under the current Regional Board approved work plan daied
Sepiember 24, 2009, 1T the ongoing reinterpretation of new assessmens dats
derived from the tasks described in the work plan suggests that modification or
expansion of the tasks propoesed in the RAP is necessary for complete cleanup,
then the Discharger shalt submit addenda to the September 24, 2009 work plan
to the Repional Board for review und approval by the Exccutive Officer no
iater than 60 days of the date of issuance of this Osder,

e. IF the ongoing proundwater monitoring and investigation warrants, the
Discharger shatl;

L Instali new wells in order 1o complete the groundwaier monitoring
well network and Lo fully delineate the impacted groundwater plume,
and

fl. Prepare a detailed impacted groundwater RAP, The Regional Board
will set forth the dae date of the groundwater RAP at a Iater date,

4. Public Review snd Invelvement:

& Cleanup proposals and RAP submilied 1o the Regional Board for approval in
compliance with the terms of this Order shall be made available 10 the public
Tor o minanum 30-day period 1o altow for public review and comment, The
Regionut Board will consider any comments received before taking final action
on a cleanup proposal and RAP,

b, The Discharger shall encourage public participation. The Discharger s
required o prepare and submit a Public Participation Plan for review and
approval by the Executive Officer, with the geal of having the Regional Board
provide the stakeholders and other interested persons with:

L Informarion, appropriately targeted to the fieracy and translational
needs of the communily, about the investigation and remedial
activitics concerning the discharges of wasie at the Sie: and

L Periodic, meaningful opporunities to review, comment upon, and o
influence investigation and cleanup activities a1 the $ie.
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¢. Public participation activides shatl coincide with key decision making points
throughout the process a5 specified or as directed by the Excoutive Officer of
the Regional Board.

¢ The Discharper shall prepare draft environmental documentation evalusting
the potential environmenial impacis associated with the implementation of the
RAP and submit o the Repional Board as directed by the Executive OfFicer,

Time Behedule: The Discharger shall submit all required technical work plans and
reports by the deadlines siated in this Crder, which are summarized in Table 4. As
field activities at this Site are in progress, additional technical documents may be
required and/or new or revised deadlines for the technical documents may be issued.
Therefore, Table 4 may be updated as necessary. The Discharger shall continue any
remediation of moniforing  activities unmtif such time as the Executive Officer
determines that sufficient cleapup has been accomplished io fully comply with this
Order..

The Regional Board's authorized representative(s) shall be allowed:

a. Euwtry upon premises where a regulated facility or activity is located,
conducted, or where records are stored, under the conditions of this Order;

b. Access fo copy any records that are stored under the conditions of this
Order:

. Access to inspect any faeility, equipment (including moniloring and control
equipment), praclices, or operations regulated or required under this Order;
and

d. The right to photograph, sample, and monitor the Site for the purpose of
ensuring compliance with this Order, or as otherwise authorized by the
. California Water Code.

Contractor/Consullant Qualificatiom: A California licensed professional civil
engineer or geologist, or a certified engineering geologist or hydrogeologist shall
cenduct or direct the subsurface investigation and cleanup program. All technical
documents required by this Order shall be signed by and stamped with the seal of the
above-menlioned qualified professicnals.

This Crder is not intended to permit or allow the Discharger to cease any work
requived by any other Order issued by this Regional Board, nor shall it be used as a
reason o stop or redirect any investigation or ¢leanup or remediation programs
ordered by this Regional Board or any other agency. Furthermore, this Order does
not exempt the Discharger from compliance with any other laws, regulations, or
ordinances which may be applicable, nor does it fegalize these waste weatment and
disposal facilivies, and is feaves unaffected any further resirictions on those facilities
which may be contained in other statues or required by other agencies.

The Discharger shall submit 30-day advance notice 1o the Regional Board of any
planned changes in name, ownership, or control of the facility; and shall provide 30-
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day advance netice of any planned physical changes to the Site that may affecs
complisnee with this Order. In the event of a change in ownership or operaior, the
Discharger also shall provide 30-day advance neotice, by leuer, 1o the succeeding
owner/operator of the existence of this Grder, and shalt submit a copy of this
advance notice to the Regional Board.

Abandonment of any groundwater well(s) at the Site must be approved by and
reported to the Executive Officer of the Regional Board ot least 14 days in advance,
Any proundwater wells removed must be replaced within a reasonable time, 21 2
location approved by the Executive Officer. With written justification, the Executive
Officer may spprove of the abundonment of groundwaler wells without replacement,
When a well Is removed, all work shall be completed in accordance with California
Depariment of Water Resources Bulletin 74.90, “California Well Standards,”
Muoniwring Well Swandards Chapter, Part T, Sections 16419,

o The Regional Beard, through tis Executive Officer or other delegate, may revise this

Order as additional information becomes available, Upoen request by the Discharger,
and for good cause shown, the Executive Officer may defer, delete or extend the date
of compliance for any action required of the Discharger under this Order. The
authority of the Regional Board, as contained in the California Water Code, (o order
investigation and cleanup, in addition to that described herein, is in no way limited
by this Order.

Any person aggrieved by this action of the Regional Board may petition the State

_ Water Resources Conmrol Board (State Water Board) to review the action in

K3

[E8

gecordance with Water Code seciion 13320 and California Code of Regulations, title
23, seetions 2650 and following, The State Water Board must receive the petition by
5:00 pan., 30 days afier the date of this Order. except thar if the thirtisth day
following the date of this Order falls on a Sawrday, Sunday, or staie holiday, the
petition must be recelved by the State Water Board by 5:00 p.m. on the next business
day. Copies of the law and reguiations applicable (o fling petitions may be found on
the Internet at:
http:/fwww, waterboards.ca.gov/public_notices/petitions/water_guality

or will be provided upon regquest,

Fatlyre to comply with the terms or conditions of this Order may resudt in imposition
ol civil Habilities, imposed efther administratively by the Regional Board or
judicially by the Superior Courl in aecordance with Sections 13268, 13308, and/or
13350, of the California Water Code, and/or refersal io the Atiomey General of the
Stae of California,

Nene of the obligations imposed by this Order on the Discharger arc intended to
constiute a debt, danage claim, penalty or other clvil action which sheuld be limied
ar discharged in a bankrupley proceeding. All obligations are imposed pursuant to the
pollce powers of the State of California intended (0 protect the public health, safety,
welfare, and environment,
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Ordored by:

Chief Deputy Executive Officer

- 19 .
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Water Boards

Los Angeles Fegional Waler Chuality Dordral Board

Precember 8, 2014

Michael Carter, President Douglas | Wetmer, Project Manager
Dele Food Company, nc. Shell il Products US
clo Patrick W. Dennis 20945 5, Wimington Avenue

Cibson, Dunn & Cruicher LLP Carson, CA BGRID
South CGrand Avenus
Los Angeles, A S0071-3197

SURJECT: TENTATIVE REVISED CLEANUP AND ABATEMENT ORDER PURBUANT
TG CALIRORNIA WATER CODE  SECTION 13304 CLEANUP AND
ABATEMENT ORDER RO, R4-Z011-0040

SITE: FORMER WAST PROPERTY TANK FARM LOCATED SOUTHEAST OF THE
INTERSECTION OF MARBELLA AVENUL AND EAST 244TH STRERT,
CARSON, CALIRORNIA (3CP NG 1230, SITE [D NO. 2040330, CAC NO., Ré-
2011-0046)

Drear M. Carter and Mr. Weimer:

The California Reglonal Water Quality Controf Board, Los Angeles Region (Regional Beard) is the state
reputatory agency responsible for oversesing the investigation and cleanup of sites in Los Angeles ana
Ventars Counties pursuant to the Porter-Cologne Water Quality Conirol Act (Forter-Cologne Act) and

other applicable laws and regulations.

=

Pursuant 1o iis authority, Deborab Smith, Chiel Deputy Executive Officer of the Regional Board, issued
Cleanup and Abatement Order R4-2011-0046 (2011 CAQ) o Shell Oil Company {Shell}. The 2011 CAO
required, among other tasks, that Shell continue its investigation of the Site, conduct pilot tests, conduct a
human health risk assessment, and prepare and submit for Regional Board approval a proposed remedial
action plan (RAP), including a feasibility study regarding methods of remediation. Prior to issuance of
the 2011 CAQ, Shell requested that the Regional Board add the developers of the Site as responsible
partios o the CAQ, including Barciay Hollander Corporation (Barclay) and Dole Food Company, Inc.
(T3oie). The Regional Board declined to add the developers to the draft CAO at that time and issued the
CAO to Shell only on March 11, 2011, but the CAO included a finding that the Regional Board would
continue to investigate (he need to name additional responsibie partics.

On October 31, 2013, Paula Rasmussen, Assistant Executive Officer of the Regilonal Boeard, who
supervises the Site Cleanup Program, issued s public notice providing the opportunity for interested
persons to comment on proposed revisions to the 2011 CAO (Proposed Draft Revised CAQ) The
proposed revisions would add Barclay as a responsible party to the 2011 CAO. Ms. Rasmussen issued a
subsequent public notice providing the opportunity for additional comments on the proposed revisions,
Weitten comments outside the scope of the revisions were nat accepted nor responded to. The law firm of

Gibson Dunn on behalf of Barclay and Dole and the law firm of Morgan Lewis on behalf of Shel!
submitied timely comments, ‘
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Michael Carter, President December 8, 2014
Dole Food Company, ine,

The Regional Board Site Cleanup Program staff has considered the comments received regarding the
Proposed Draft Revised CAC, In response wo those comments, the Regional Board Siie Cleanup Program
stafi contintes (o propose 1o add Barciay as 2 responsible party 1o the 2001 CAD and has modified the
Froposed Dirafi Revised CAQ. The medified dosament is referred 1o as the Temative Hevised UAD. See
Admachiment.

The Regional Board Site Cleanup Frogram staff has prepared 2 Memorandum to Deborah Smith, Chief
teputy Executive Officer of the Regional Board, with numerous attachments, recommending that she
issue the Tertative Revised CAQ naming Barclay Hollander Corporation. A copy of the Memorandum is
enclosed for your mformation. These documents and other data and reporis for the Siie are also available
for your review at the Regional Board office andd are alse posted on the GeoTracker databage;
hpsHpeniracker waterbourds.ca pov/profile reporlasneiobal e T IOBMHMIOT 28, '

I yon bave any guestions, plosse contast the preject mansger, By, Teldewold Avalew st {2131 $76-

&73% (avalew@waterbosrds.ca.povy, or Vs, Thizar Tintut-9W Hidame, Site Cleanup Unit 111 Chief, av
{213} 576-6723 (swilliams@waterboards.ca.gov),

Sincerely,
% Y

i
‘ R

d e s
/i g AT VY LEABE
Pauia Rasmussén
Assistant Executive Officer

Attachment: Draft Tentative Revised Ouder

L

Enciosure: Memorandur to Deborsh Smith from Samuel Unger dated Dlecember &, 2014
el

ce: [With Attachment and Enclosure}

Patrick W. Dennis

Gibson, Dunn & Crutchey LLF
133 Bouth Grand Avenue

Los Angeles, CA 900743197
pdennis@ibsondunn.com

Krists Hernander

Gibson, Dunn & Crotcher LLP
333 Seuth Grand Avenue

Los Angeles, CA 80074-3197
khernandez@gibsondunn.com

Harclay Hollander Corporation
5840 Uplander Way, Suite 2072
Culver City, CA 90230

Preanne Miller

Morgan, Lewis & Bockius LLP
300 South Grand Avenue
Twenty-Second Floor




Michael Carter, Presidens Precember 8, 2014
Brole Food Company, Inc.

Los Angeles, C4& 90071-3132

dimitler@morganiewis,com

rbiohasl §eglis

Coldwell Leslie & Proctor, PO
F600 Wiishire Blvd, Suite 600
Los Angeles, CA GO0T7-2463
ieshie@oaldweli-leshie.com

Frances L. McChesney

Attorney IV

CHfiee of Chief Counsel

State Water Resources Conire! Board
FOGT T Street, Z2nd Floor
Szoramento, C4A 95814

frances mechesney(@waterboards.ca.poy

fennifer Fordyes

Attorney I

Office of Chisf Counsel

State Water Resourcas Control Board
PO | Btreet, 22ud Floor
Sacramento, A 95814

jenunifer fordyce@waterboards.ca.gov

ec: PWithout Enclosurs}

Janice Hahn, Honorabie Congresswomas, US House of Representatives,
California’s 4dth District

Mark Ridley-Thomas, Supervisor, Second Distriet County of Los Angeles

Isadore Hall I, Assembly member, 64ih Assembly Distriet

Jim Diear, Mavor of Carson

Melson Hernandez, Carson City Manager

Ky Troong, City of Carson

tames Cariisle, Office of Envirommenta] Health Hazard Assessment

Bill Jones, Los Angeles County Fire Department

Barry Nugent, Los Angeles County Fire Department

Shahin Nourishad, Les Angeles Couniy Fire Department

Miguel Garcia, Los Angeles County Fire Deparument

Kim Clark, Los Angeles County Fire Department

Hoang Ly, Los Angeles County Fire Departmen

Cyrus Rangan, Los Angeles County Departinent of Health

Angeio Bellomo, Los Angeles County Department of Fealth

Karen A. Lyons, Shell Ol Products US

Thomas V. Girardi, Girardi and Keese Lawyers

Robert W, Boweock, Integrated Resources Management, LLC




ATTACHMENT 147
DRAYY TENTATIVE REVISED CAD

REGIONAL WATER QUALITY CONTROL BOARD
LOS ANGELES BEGION

CLEAMNUP AND ABATEMENT ORDER WO, R4-2017-0046
REGUIRING

SHELL OIL COMPAMY
AND
BARCLAY HOLL ANDEL COREom 4 TION

TO CLEANUY AND ABATE WASTE
DISCHARGED TO WATERS OF THE STATE
PURSUANT TO CALIFORNIA WATER CODE SECTION 13304t
AT THE FORMER KAST PROPERTY TANK FARRM,
CARBON, CALIFORNIA

(FTLE NO. 97-043)

Cleanup and Abatement Order No. R4-2011-8046 {Order) requires Shell il Company and Barclay
Hollander Corporation, (hereinafter “Discharger™) to assess, meonitor, and cleanup and abate the
effects of petrolevm hydrocarbon compounds and other contaminants of concern discharged to soil
and groundwater at the former Kast Property Tank Farm facility (hereinafler, the “Site™} located

southeast of the irtersection of Marbella Avenue and Bast 244" Swreet, in Carson, California,

On March 11, 2611, the Repional Water Quatitv Contral Board, Los Anweles Region (Regtonal
Board) issued the Order requiring Shell O1 Company (Shell) ro investivate and cleanup the Site,
On July 28, 2010 in comments on the draft Order. the law firm of Morgan Lewis on behalf of
Shell, reguested that the Resjonal Board name Dole Food Company, Inc, ( Dole) and iis whollv-
owned subsidiary Barclay Hollander Corporation (BHC) as responsible parties in the Order
(“horgan Lewis 2010 Letter™). At that time, the Repional Board declined to add Dole and BHC
to the draft Order and jssved the Order to Shell only, Subseguentlv. on April 22 7811 the
Regionai Board issued an order pursvant fo California Water Code section 12267 (13287 Ordeny
requiring Dole to provide technical informetion about the Site. On September 15, 201 I, the law
tirm of Gibson Dunn on behalf of Dole provided 2 detailed letter and attachments in response 1o
the 13267 Order disputing that it and/or BHC should be named as responsibie parties in the
Crder (“CHbson Durm 2011 Letter™. On October 31, 2013 the Rosinnal Boand’s Assistan
Lxgcuive Officer proposed adding BHC as_a responsible party to the Order and provided

' Water Code section 13304 {a) siates,_in pait: Any person who has discharged or discharges waste into the
waters of this state in violstion of any wasts discharge requirement or ofher order or prohibition issued by g
regional board or the state board, or who has caused or permitted, causes or permits, or threatens o cause or
permit any waste to be discharged or deposited where it s, or probsbly will be, discharged into the waters of
the state and creates, or threatens to creale, a condition of poflution or nsisanee, shall upon order of e
regionat board, clean up the waste or abute the effects of the wasie, or, jn the case of threateped pollution or
nuisance, take other necessary remedial action, including, but not Brmited 0, eversesing cleanup and abatement
eiforts.
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apnortastiilas 1o submit comments on Qeteber V1. 2017 and Tupe 3 7014 Gibson Dunn and
Morgsn, Lawis submitted comments,  For the reasons discussed beiow, the Order is hereby
ravised e add BHC, & whellv-owned subsidisry of Dole as 2 responsible party in the Order
fased on information provided by Shell and Dole aned in the flles of the Renimmal Boaard.

As of the date of this revised Order, Shell has compisted many of the tasks reauired by fhe Cirder
sines is Issuance on March 11, 2011, This Order is net being revised (o deleie tasiks aiready
completed by Shell bur is being revised 1o add BHC a5 u responsible partv and to make
sppropriste findings based on the informeation provided by Dole snd Shell sines lssuance of the
Crder _and o claridy that the Discharper is responsible for preparing drafl enviconmenial
doenmentation.  The Heoiounal Board's files Include records documenting the activites
associated with this Order,

The Kegional Board hersin finds:

BaCKGROUND

st

Discharger: Shel-Gi-Company Shell, previously Shell Company of California, is 2
Responsible Pasty due to fts: () ownership of the former Kast Property Task Farm, and (b}
former operation of 3 petroleum hydrocarbom tank farm at the Site_resultine in discharpes
of waste at the Site, Barclay Hollander Cornoration (BHC) is a responsibie parly dug o its
{a} past ownership and/or a8 & suecessor 10 past owners of the Sike, and (b develommern: of
the _property resulting in discharges of waste at the Site.  Shell and BHO are hereafier
refemred o collectively as "Discharger”. The actions of the Erscharger have caused or
permitied waste 1o be discharged or deposited where it is, or probably will be, discharged

into the waters of the state and have created a condition of pollution or nudsance.

% Lecation: The Site is located southeast of the intersection of Marhella Avenue and East
244" Street in the City of Carson, California, The Site eccuples approximately 44 acres
of land and is bordered by the Los Angeles County Metropolitan Transportation
Authority rallroad right-of-way on the nevth, Lomits Boulevard on the south, Marbella
Avere on the west, and Panama Avenue on the east (Figure 13 The Site was previoushy
owned by the-Biseharger Shell, who operated three oil storage reservoirs from the 1920s
to the mid-1960s. The central and southern reservoirs each had a capacity af 754,000
basrels of oil and the northernmost reservoir had a capacity of 2,000,000 barrels of oil
The Site presently consists of the Carousel residential neighborhood and city streets.

4. Groundwater Basin: The Site is located on the Torrance Plain of the West Coast
Groundwater Basin (Basin), in the southwestern part of the Coastal Plain of Los Angeles
County. Beneath the Site, the first encountered groundwater is estimated at 54 feet below
ground surface (bgs). The Basin is underlain by a series of aquifers, the deeper of which
are used for dfinking water production, These aquifers are with increasing depth, the
Gage aquifer, Lynwood aquifer, and Silverade aquifer. The nearest municipal water
supply wetl is located approximately 400 feet west of the Site. As set forth in the Water
Quality Control Plar for the Los Angeles Region (the Basin Plan), adopted on June 13,
1994, the Regional Board has designated beneficial uses for groundwater {among which
inclede municipal and domestic drinking water supplies) in the West Coast Basin and
has established water quality objectives for the protection of these beneficial uses.
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degalied in the findings below, the Discharger's activities at the Site have caused
permiited the discharge of wasie resulting in soil, s0il vapor, and groundwater ;}msszzi{m
including -discharges of wasie to the waiers of the state, and nuisanee.

S{TE HISTORY
Property @wnm%hﬁgp and bessehold Informmation: Based on information submitted to the

Regional Board by the Discharper, the Site has the following property ownership and
feasehold history:

& According to the Sanbom maps dared 1924 and 19723, the Site was owned and

operaied by “Shell Company of Califoraia (Kast Preperty)” hegioming in
approximately 1924wl the mid-1960s. The Site was used as a teok farm,
which included ithree crude ofl storage reservolrs, Reservoir Mos, 5, 6 and 7
Reservolr Mal, the center reservolr, had 2 capacity of 750,000 barreh of ozl
and was under lease to General Petroleuin Corporation. Reservoir No. 6, the
southernmost reservoir, had a capacity of 750,000 barrels of oil; and Reservoir
No. 7, the northernmost reservoir, had a capacity of 72,000,000 barrels of oil,
According te Sanborn map notations, the reservoirs had concreielined earth-
stopes with frame roofs on wood posis, surrounded by earth levees averaging
20 feet in height with 7 fool wide walks on top. One oil pump house was
depicied on the 1925 Sanborn map within the southem porfion of the Sife,
Since construction, the Site was used as a crude ofl storape reservoir,

srLshe
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sibstrfaee:

d. in 1965, Richard Barclay and Shell executed s Purchase Ootion Asreement,

wherein Richard Barclav (or his nominee) agreed to purchase the Property.
subject to a favoreble enpineering report and other resirictions. Richard
Barclay was a prineipal iy en entity known as Berciay-Hollander-Cersi. in
1966, Lomita Development Company (Lomita}, a California partnership.
was desienated as Mr, Barclay’s “nominee” and purchased the Property from
shell with the reservoirs in place. Lomita explicitly agreed in writing to
complete decommissioning of the reservoirs, In phases between 1967 and
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1969, Lomita developed the Site inte one- and two-story single family
residential parcels and sold the developed lows i individual homeowners, In
1969 8 gproup of companies. including Lomita, mereed into 3 company
knowi as Barelay Moliander Curci. Ine., which was then acgquired by Casile
& Cooke, Inc. and it became & whollv-gwred subsidiary of Castle & Coolke.
inc, Barclay Hollander Curel. Ing. continued (o sell narcels to residential
owners. Barciay Hellander Curet, Tne was later renamed Rarclay Hollander
Corperation. Ing (BHC), Castie & Cooke. inc. merged with Flexi-Van
Corporation tp 1983, which in 1991 chaneed its pame to Dole Food
Compapy, Ing. BHO acreed 10 be responsible for the Habilities of Lomita
and the other etities. PHC 1 currentty 2 whollv-owned subsidiary of Dole

6. Site Dreseription and Activities: According to information in the Regional Board's fite on thig
Site, ol related operations at the Site began in 1923 and ended by the early 1960s. The Site was
previously owned and operaied by Shell Company of California, which was subsequently
renamed Shelt Off Company, as a crude oil storage facility. The facility included equipment that
pumped the oil o the nearby 8G4&*s Shell refinery for processing from three concrete-lined ol
storage reservoirs with a total capacity of 3.5 million barrels. In 1966, $6€ Shell closed the Site
and 0% s0id the Bite to Lomita Development-Sempany, an affiliste of Richard Barclay and
Barclay-Holiander-Curcl. Subsequently, Lomita Bevelopment-Company: developed the Site into
the Carousel residential neighborhood, whick contains 285 single-family homes.

In 1965, prior 1o the purchase of the property from Shell, Richard Barclay and/or Barciav
Hollander Curci reguested permission from Shell to remove the louid waste and peirolenn
residue from the property and fo begin to grade the property for development.  Shell apreed to
atlow_the activities with some conditions, including that “all work done by or for [Barchay
Hollander Curei] be done in a good, fawful snd workmanlike manner,” Afier purchasine the
property in 1966, Lomita, as the owner of the promeriv, actively particivated in the
decommissioning and prading activities. Lomita conducted the waste removal and grading
activities and obtained the required permits from the County. Available information indicates
that by August 15, 1966 all threc reservoirs had been fully cleaned ous.  The Pacific Seils
Engineering Reports dated January 7, 1966; March 11, 1966 July 31. 1967 and June 1t 1968
docurpented that: (1) Lomits emptied and demolished the reservoirs, and sraded e Site Drior i i
developing the 8ite as residential housing, (2) part of the concrete floor of the central YESEEVOIr WAS
removed by i.omita from the Site; and (3) where the reservoir bottors were left in place. Lomita
made 8-inch wide circular trenches in concentric cireles approximately 15 feet apart to permit water
drainage 1o allow the percolation of water and sludes present in the reservoirs inic the subsurface.
Various documents from the soil enoineer describe the process of removing water and siodee in
the reserveirs. burving concrete and compacting the concrete and soll. and drilling holes i the
concrete to allow for percolation into the groundwater. The County's grading permil required
that concrete fill must be st least seven feet below grade, Boring logs indicated that soils beneath
the concrete siab in Reservoir 7 were “highlv oil stained” and that seils in the borings had &

? See Exhibit 76 to Gibson Dunr 2011 Letter,
* See Exhibits 31, 78, 36. and 42 1o Gibson Dunn 2011 Leter,
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“petroleum odor, however the amount of actual oll contzined in the soll is uaknown.” * One of

the soil enginecring repons alse indicated that soit used to fil] in the reservoirs and retorn the

Hroperty 1o Ity ratural grade came from the berme surrounding esch reservoir and surrounding

the perimeter of e Property.” In 1967, Lomita hegsan mransferring title of individual narcels. i

1969, dfle 1o remaining parcels was granted by pramt deed from Lomita o BHO Then BHC

bepan tansferring sitle vo the rest of the parcels,

Chemical Usage: Based on the Phase | Environmental Site Assessment (ESA) dated July
14, 2008 conducted by Shell Oil Products® (SOPUSY consuliant, URS Corporation, the
She was used for the storage of crude off in all thres reservoirs on the propesty from s
least 1924 1o 1966, Subsequent records indioate that n the 19605 the reservoirs may also
have been used for storage of busker oil. Ongoing mvestigations indicets petrolewn
biydrocarbon compounds including volatile organic compounds (VOCs) and semi-volatiie
organic compounds (SVOCs) are impacted in the subsurface soil soil vapor, and
groundwater underlying the Site,

EVIDENCE OF DISCHARGES OF WASTY AND BASIS FOR ORDER

Waste Discharges: The following summarizes assessment activities associated with the
Bise

a. In 2007, under the regulatory oversight of the California Department of Toxic
Substances Conrof (DTSC), an environmental investigation was initiated at the
former Turco Products Facility (TPF). Soil vapor and grovndwater were
investigated in areas directly west of the Site and af locations in the northwestern
portion of the Site. The DTSC-required investigation detected petroleum
hydrocarbons, benzene, toluene, and chiorinated solvents in soil and soll vapor.
A multi-depth soil vapor survey, which included soil vapor sampling on the Site
&t iocations coincident with the former Kast Site foctprints, detected benzene at
concentrations wp to 150 micrograms per liter (ug/!). Benzene was detected af
TFF groundwater monitoring well WIW-8, which has a northeast fow direction,
al a concentration of 1,800 g/l Therefore, groundwater monitoring well MW.8
is located upgradient of the Kast Site, Chlorinated solvents were also detected at
the Kast Site groundwater monitoring well MW-5.

b. The Final Phase [ Site Characterization Report dated October 15, 2009, which
was prepared by URS Corporation on behalf of SOPUS showed that sail impacts
consisted primarily of petrolenm hydrocarbons spanning & wide vange of carbon
chains and including Total Petroleum Hydrocarbons {TPH} as gasoline (g), TPH
as diesel (TPHd), TP as motor oil {TPHmo}, benzene, and naphthatene {See
Tables 1, 24, 2B, and 3).

! See Exhibit 78 to Gibson Dunn 2018 Letter, March 11, 1966 Renort by Pacific Soils

Engineering Ine,

¥ See Exhibit 31 and Declaration of Les Yolmer, attached to Gibson Denm 2011 Letier,

“ Shell O Products US is the ditva for Equiion Enterprises LLC, which is wholly owned by Sheli O
Company,
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i dn June 2009, o subsurface investigation of public streets in the Carousel
neighborhaod consisting of ten cone penetrometerfrapid optical screening
tools (CPT/ROET) was performed. The CPT/ROST logs indicated severs)
ivcations within the Site with elevated hydrocarbon concentrations, The
CPT/ROSY logs also showed that the highest appareni soil impucts
ocourred ai depths of 12 feet bgs, 36 feet bys, and 40 feet bys.

i A total of 228 soil samples were coliecied during the Phase T Site
Characterization. The analytical data for soil samples collected from soll
bortngs advanced on public streets across the Site {Figure 77 ware a3
foliows:

L. The highest detected concentration of THH was 22,000 reflligrams
per kKilogram (mg/hgy and TPHg, TPHA, and TPHmo were £.800,
22,000, and 21,000 meg/fig, respestively;

ii. Beurene, ethylbenzene, tolusne, and xylenes were detected in
concentrations as high as 21,000 micrograms per kilogram
{nekg), 3200C pgie 12,000 pgfke, and 140,008 nglkg,
respectively;

fil. BVOCs were detected in concentrations as high as 47 mgtky of
naphthalene, 38 mg/kg of i-methyinaphthalene, 63 mgfig of Z-
methyinaphthaine, 12 mg/ke phenanthrene, and 9.0 mg/kg pyrene;
and

v, Arsenic and lead were detected in concentrations as high as 53.2
mg/kg and 52.5 mg/kg, respectivety.

UL Boil vapor samples collecied from 2 5-foot depth and greater below the
public streets in the Carousel neighborhood indicated elevated benzene
and methane (Figures 3 and 4), Benzene was deteeted af 4 maximum
concentration of 3,800pg/l, which exceeds the California Human Health
Sereening Level (CHHSL) value of 0.036 pg/t for benzene set for
shaltow soil vapor in a residential area. Methane was aise detecied in
concentrations as high as 59.7 % (by volume) that significantly exceed
its lower explosive limit of 5% (by volume), posing a potential safety
hazard.

¢ Butween September 2009 and February 2010, residential soil and sub-stab soil
vapor sampling was conducted & 41 parcels (Figure 5 2 — £ Tables 1 and 2% and
the results were as follows:

L Surface and subsurface soil (0 1o 19 feet bgs) detected concentrations of
chemicals of concern that significantly exceeded soil screening levels ag
follows:

o VOCs - Benzene (14,000 pefke), tetrachloroethylene (PCE)
(22,000 pe/ke), 1.2, d-trimethylbenzene (34,600 pg/kel, and 1,3,5.
trimethylbenzene (14,000 pg/kg);
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Ho SVOCs - Maphthalene (18 mp/lg), Benzolayyrene (2.9 mg/ke),
bunzo{ganthracens (G mgfiegy,  chrysene (027 me/kg),

phenanthrene (0.28 mg/kg), and pyrens (0.19 mg/kg); and

i Lead was also detected at a maximum concentration of 367 mg/ke.

1. The highest detected conceniration of TPHg was 5,006 mg/kg, TPHG
was 33,000 mg/kg, and TPHmo was 41,000 mg/ke;

M As of September 27, 2010, subsstab soil vapor samples have been
cotlected from 172 homes in the Carousel neighborhood.  Additional
date  continues to be collected as par of the Phase I Site
Charsoterization. The validated daw from the first 47 homes detecied
benzene, naphthalere, 1,2, 4-trimethyibenzene, I3, 5-trimethyibenzens,
cthylbenzene, pimeuvienes, toluene,  and acetone, af & maximum
concentration of 4,500 micrograms per cubic meter (ug/m’), 2,200
pe/e’, 1,000 pg/m’, L100 pg/m’, 5,200 wg/m®, 700 pgim®, 270 pp/n?,
respeciively.

Between November 19, 2009 and February 15, 2010, additional step-oul soil and
soil vapor sampling at the elevated soil vapor sampling locations were conducted
in selected itocations bengath the public streets &t the Site,  The measured
congenirations for petroleum hvdrocarbons in soil were as follows:

I The highest detected concenirations of TPHy was 9,200 my/kg, TPHd
was 22,000 meg/ke, and TPHmo was 21,100 mglkg;

i The highest detected concentrations of benzene was 33,000 up/ikg,
Ethylbenzene was 42,000 pa/ke, toluene was 11,000 pg/ke, and xylenes
were 140,000 pg/kg, respectively;

ML SVOCs were detected in concentrations as high as 47 magfkg of
naphthalene, 33 mg/ky of l-methyinaphthalens, 53 mgkg of 2-
methylnaphthaine, 6.1 mg/kg phenanthrene, and 3.9 mg/kg pyrene; and

V. Arsenic and lead were detected in concentrations as high as 28.2 mg/kg
and 13.6 myg/ky, respectively,

In July 2609, the installation of six on-site groundwaier monitoring wells (Figure
6) were completed and quarterly groundwaler monitoring was initiated.
Groundwater was encountered at 53 feet bgs. Groundwater samples from five of
the six wells contained concentrafions of benzene al 2 meximum conceniration
of 140 pg/l. and wichicroethylene (TCE) at 4 maximum concentration of 700
g/t One of the monitoring wells (MW-3} contains & free product or 2 light
non-aqueous phase liquid (LNAPL) with a maximum measured thickness of 9.01
foot as of May 27, 2010,

8. Bource Ellmigation and Remediation Status at the Sk
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The results of the initial soif and soii vapor investigation indicate the presence of
efevaied methane and benzene at concenirations exceeding the Lower Expiosive
Limdt and the CHHSL for shallow soil vapor, at several locations bengath the
public streets at the Site. On Gotober 15, 2005, the Regional SBoard directed the
Discharger to expeditiously design and imnlement an interim remedial action,

Un May 12, 201¢ the Regional Board approved SOPUS's proposed Sotl Vapor
Extractton {(SVE) pitot test in order 1o evaluate the use of this technology as &
remedial option for VOCs at the She.

9. Summary of Findings from Subsariace investipations

Regional Board stafl have reviewed and evaluated numerous techiicat FETHIHES B
records pertaining to the release, detaction, and distribution of wasiss on the Sie
and its vicinity. The Discharger has stored, used, and/or discharged petroleum
hydrocarbon compounds at the Site. Elevated levels of TPH and other wastes have
been detected in soil, 50l vapor and groundwater beneath the Site,

The sources for the evidence summarized above include, but are not limited io-

Various terherical reporis and documents submitted by the Discharger or i
representatives to Reglonal Board staff

Site inspections condueted by Regionsl Board siaff, as wel] as mestings,
letters, electronic mails, and telephone communications between Begional
Board staff and the Discharger and/or {1z represertatives,

Subsurface draimage study for the SHe reservoirs submited by Girard! and
Keese, the law firm retained by some of the rasidents of the Carousel
neighborhood.

18, semmary of Current Conditions Requiring Clesnap and Abstement

a.

Based on the Phase I ESA for the Site dated July 14, 2008 {prepared by URS
Corporation) and the most recent information provided 1o the Regional Board by
SOPUS: 1) BOC sold the Kast Site 10 Lomim Develonmesid SERBaEY, an
affiiate of Richard Barciay and Barclay-Hollander-Curci, in 1968 with the
reservoirs in place; 2) the Pacific Soils Engineering Reports from 1966 to 1968
indicate thar Lomita Bovelopment—Company emptied and demolished the
reservoirs, and constructed residential housing; 3) part of the concrete floor of
the central reservoir was removed by Lomits Des BHIRE cmpany Trom the
Site; ard 4) where the reservoir hottoms were left in place, Lomita Bevelopment
Company made 8-inch wide cireular irenches in concentric circles approximately
15 feet apart to permit water drainage o allow percolation of water and studge
present in the reservoirs into the subsurface,

ELI LA Eara
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There is no consistent trend in the vertical distribution of detecied coficentrations
of petreleum hydrocarbon compounds that can be discerned from soil boring data
o date. Although, the majority of the aforementionsd highest detected TPM
concentrations were obtained from the 2.5-foot depth samples, there were




Shell Ofl Company -5 - File No, 97 - (43
Former Blast Property Tank Farm
Cleanup and Abatemnent Order No, B4-201 18046

=

multiple locations where the highest concentrations were in the 5-foot or 10-foot
samples. This may be due o the natere of previous development sctivities by
Lornits Seveteprreni-tempany ol the Site {Le., the construciion and demolition
of the former reservoirs and site grading in pmpakat,m: for development of the

residential fract).

O May 1f, 201C, Havironmental Engineering and Contracting, consultents
hired by Girard! and Keese, conducted exploratory trenching in order to locate
and ideniify the obstructions that have been frequenily encountered during the
advancernent of shallow sofl borings at many of the residential homes
invesiigated o date. Kegional ?,%{mrd sl observed the encountering of an
approximately B-inch thick conerete slab extending at the trench excavation
rermination depth of @ feet, 2 inches. The Pacific Soils Enginsering Report
dated January 7, 1966 siates that the r@smmérﬂ were Hned with ¢ “four meh
blanket of reinforced concrete”. These obsiructions are presumed to be remnants
of the concrete liners of the former reserveir,

Results from the 169 bterim Residential Sampling Reports submitted to the
Regional Board through November 17, 2010 indicate that for surface and
subsurface soil sampling (0 ro 10 foet bgs), the cancer risk index estimate is
between O and 19 for 107 residential parcels, vetween 10 and 160 for 60 parcels,
and exceeded 180 for 2 parcels. In the area where the highest cancer index it
documented, SVOCs {ie. Benzo{ajpyrens, benzo(ajanthracene,
benzo(b)fluoranthene and chrysene), benzene, and ethylbenzene were the

primary chemicals of potential concern {COPCs) contributing to the cancer yisk
index.

For the Carousel neighborhood lnvestigation, the Regional Board is using the
most protective cancer risk screening levels recommended by the State and
federal povernments, which is one in one million (1 % 10 additional sisks. For
scmsn%ng purposes, the Regional Board routinely uses the miost conservative
(heaith-protective assumptions) risk based screening levels of [ x 10 for the
target chemical. This screening level is based on a target risk mu ar the fower
end of the US Environmental Pm%mmm Agency (USEPAY risk management
range of one-nea-million risk (1 % 1¢° ) for cancer risk and a hazard guotient of
I

The presence of a chemical at concenirations in excess of @ CHHSL does not
indicate thai adverse impacts to human health are cccurring or will occur, but
suggests that further evaluation of potential human health concerns is warkanted
(Cal-EPA, 2003). It should also be noted that CHISLs are not intended 1o “set

. final cleamm or action levels {o be applied atl con?mm;mwd sites” (Cal-EPA,
2(}0%}

Results from the 169 Interim Restdential Sampling Repors submitted to the
Regional Board through November 17, 2010 also indicate that for the sub-glab
seil vapor data collected from the residential parcels, the camcer risk index
estimaie was between 0 and 10 for 147 parceis, between 10 and 100 for 20
parcels, and grester than 100 for 2 parcels. The two highest cancer risk index
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were estimated as 550 and 120, In most cases, benzens was the primary
contrihuior 1o the cancey risk index estimate.

The Office of Environmental Health Harzard Assessment (OEHHAY performed a
quantigative risk evaluation of TPH using surface and subsurface (0 to 10 feet bys)
soit TPH fractionation data for the 47 residential parcefs (Table 3} Based on the
risk calculation, OEHHA estimated maximum exposurss for a child and eompared
the resuliing exposuse estimates of reference dosages with that provided by DTS
interim guidance dated June 16, 2009 OBMHA concluded that aromatic
hydrocarbons in the C-9 1o C-32 ranpe at five parcels exceeded their reference
values for children (Exhibic 1), '

g The San Francisco Day Regional Water Quatity Contrel Board developed the
Environmental  Screening Level (BSL) a8 guidance for determining  when
concentration of TPH may present a nuisance and detectable odor. The ESL, based
on calculated odor ndexes, for residential land-use,- is 100 mg/kg for TPHg and
TPHd. The soil TPHg and TPHd data obtained from the Site were detected up e

9.800 mg/kg and 85,000 mg/kg, respectively, which exceed the ESL.

11. Poilution of Waters of the State: The Discharger has caused or permiited waste © be
discharged or deposited where it is, or probably will be, discharged into the watess of the
state and creates, or threatens to oreate, a condition of poliution or nuisance. As described
i this Grder and the record of the Regional Board, the Digcharger owned and/or operated
the site in a manner that resulted in the discharges of waste. The constituents found at the
site as described in Finding & constifute “waste” as defined in Water Code seotion
13050(d). The discharge of waste has resulted in pollution, as defined in Water Code
section 13050(1). The concentration of waste constituents in soil and groundwalter exceed
water quality objectives contained in the Water Quality Control Plan for the Lo Angeles
Region (Basin Plan), including state-promulgated maximoum contaminant levels. The
presence of waste at the Site constitutes a “nuisance” as defined in Water Code section
130560(m). The waste is present at concentrations and locations that ‘s infurious to
hewlth, or ls Indeceni, or offensive fo the senses, or an obstruction 1o the Jree use of
property, so as (o inferfere with the comfortable enjoyment of life or property .. . and
[alffects at the same time an entive community or neighborhood, or any considerabie
number of persons,although the exieni of the anroyance or damage inflicted wpon
indiviciualy may be unegual.”

ot
FS
3

Need for Technical Reports: This Order requires the submittal of technical or
momitoring reports pursaant to Water Code section 132677, The Discharger is required
to subinit the reports because, as deseribed in the Findings in this Order, the Discharger
is responsible for the discharge of waste that has caused pollution and nuisance. The
reports are necessary to evaluate the extent of the impacts on water quality and public
heaith and te determine the scope of the remedy.

Water Code section 13267 authorizes the Regional Board 10 require any person who has discharged,

discharges, or Is suspect of having discharged or discharging, waste to submit technical or monioring
Drogram veports.
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petentety--respent ible pertps-LR RS o ie-Ovdes-abShisimme.  Substantial evidence

indicates that the Discharger caused or permitied waste (o be discharaed into waters of siste
andl i5 therefore appropristely named as o responstble party in this Order. Shell owned ang
operated the Site: then sold the property 1o the daveloners, leaving in nlace three reservoirs
and residual petrolewm hydrotarbons W oar least one tank and in soil underneath and
surrounding the reservoir, The residual vetroleum hvdrocarbons are stili present at the Site
and continde to cauge poliution and nuisance as documented in this Order and fhe Repional
Board flles.  Hewever—the The Regional Board wilb-sontinue-ta hag investigated whathes
additional~__potentially _responsible parties (including, but not limited 10, Lomit
Development Company, Richard Barclay, Baschy-Hellander-Curel, Dole Foods, Inc.,
Barciay Hollander Corporation and/or any of its successors) and has determined thar
Barclay Hollander Corporation caused o permitted the discharge of waste &t the Gite aad
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andfor its m"edwes%r purchased Fhfb Sﬂe with
explicit knowledp:t: of the presence ef the petroleumy reservoirs and the presence of residual
petroleum hydrocarbons and conducted various activities, ineluding partially dismantling
the soncrete in the reservolrs and grading the onsite materials. thereby spreading the waste,
The residusl petroleum hydrocarbons are still vresent at the Site and comtinue fo canse
poliution and nuisance as docurnenied In this Qrder and the Regional Board fles. BHCisa
whollv-owned subsidiary of Idole. Including BHC s5 8 responsible partv in this Order s
gomsistent with orders of the State Water Resources Control Bourd construing Water Code
section 13304 naming former owners who had knowledee of the gotivities that resulied in
the discharge and the legal ability to contrel the continuing dischares.® Includine BHC s g
e §1~;g1;§3§g§g gggmf g consistent with Water Code section [3304(1) because BHC™S actions

reating pollution apd muisance were unlawfil since at least 1949.% IF the
Regional Board becomes aware of any other responsible parties it will consider naning
such persons in this Order,

+he-Bissharger Shell. in a letter fo the Regional Board dated May %, 2016 (Rxhihit 23
staged that it is considering a variety of potential alternatives that can be applied at specific

See.08., State Water Board Order No WO 92:13 (Wenwest, Tne ) State Water Board Opder WO 89.8
{4rihur Spitzer State Water Bogrd Order W0 86-16 (Stinnes Wester Chemical Corpors

orption); and, State
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parcels and in the public sweels in order to avold environmental impacts and avold any
significant risks 0 hutnan bealth at this Site. Fhe-Dissheasser Shell aleo indicatad tha if it
becomes necessary for residents (o relocate emporarily w perform s work, the
Ersehueger—Shel! will ake appropriaic steps © minimize any inconvenience and
compensats them for any resulting expenses,

g

f)
o

5. lssuance of this Order is being taken for the protection of the environment and as sueh i
exempt from provisions of the Californiz Eovironmental Quality Act (CEQA) {Pubic
Resources Code section 21000 af seq.) in accordance with California Code of Regulations,
title 14, sections 15061(b(3), 15306, 15307, 15308, and 15321, This Ovder geneyalby
requires the Discharger to submit plans for approval prior 10 Implementation of cleanup
activities at the Site. Mere submitial of plans i exermpd from CEQA as submittal will not
canse & direct or kndirect physical change in (e environment and/or & an activity that
cannat possibly have o sigaificant effect on the environment. CEOA. veview af this fime
would be premature and speculative, as there is simply not enough information COTCErRing,
the Discharger’s proposed remedial activities and possible associated environmental
impacts. 1f the Reglonal Board determines that implementation of any plan required by this
Grder wilt have a significant effect on the environment, the Regiona! Board will conduct
the necessary and appropriate environmenial review prior to Executive Officer approval of
the applicable plan.

i6. Ghell submiticd & proposed Remedial Action Plan (RAF) on June 30. 2014, Afier review
of the proposed RAE, the Reglonal Board determined that implementation of the RAP
could have a significant tmpact or the epvironment and that nreparmation ol

u /

17, Pursuant to section 13304 of the Californiz Water Code, the Regional Board may sesk
reitabursement for all reasonable costs to overses cleanuy of such waste, abatement of the
efTects thereof, or ofher remedial action.

THEREFORE, IT I8 HEREBY ORDERED, pursuant 1o California Water Code section F3304
and 13267, thai the Discharger shall cleanup the waste and abste the effecis of the dischargs,
including, but not limited to, total petroleum hydrocarbong {TPH) and other TPH-related wastes
discharged to soll and groundwater at the Site in accordance with the following requirements;

L Complete Delineation of Oun- and OF-Site Waste Discharges: Completely delineate
the extent of waste in soil, soll vapor, and groundwater caused by the discharge of
wastes inciuding, but not limited to, TPH and other TPH-related wasie constituents a1
the Site into the saturated and unsaturated zones. Assessment has been ongoing urder
Regional Board oversight, but assessmemt is not et complete, If ongoing
reimerpretation of new date derived from the tasks performed suggests that
modification or expansion of the tasks approved by the Regional Board is necessary for
complete assessment, the Discharger i$ reguived to submit 2 work plan addendum(a),

4 Continue to Conduct Groundwater Monitoring and Reporting

a. Continue the existing guarterly groundwater monitoring and reporting program
previously required by the Regional Board, and
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b As new wells are insialled, they are w0 be ncorporated into the existing
groundwater monitoring and reporting program

Conduct Remedial Action: Initiate a phased cleanun and abatement program for the

cleanup of waste in soil, soil vapor, and groundwater and abatemenst of the effects of

the discharges. bul not lmited 1o, petroleum and petroleunerelsted contaminated

shallow soils and poliution sources as highest priority,

Shallow soils in this Order are defined as solls found 1o 2 nomingl depth of 10 feet,
where potential exposure for residents and/or construction and utility maintenance
workers g considered Hiely (Ref. Zupplemenial Guildance for Human  Health
Multimedia [isk Assessmenis of Hazrdous Waste Sites and Permiited Facilities -
CalbPA 1906),

Specifically, the Discharger shall:

a. Develop 2 pilot testing work plan, which includes 1) evaluation of the
feasibility of removing impacted soils to 10 feet and removal of contaminaied
shallow soils and reservelr concrete slabs encountered within the uppermost 10
feet, including areas beneath residential houses; and 2) remedial options that
can be carried out where site characterization (including indoor air testing) is
compieted; 3} plans for relocation of residents during soil removal activities,
plans for management of excavated soil om-site, and plans o minimize odors
and noise during soil removal. The Discharger is requirerd 1o submit this Phot
Test Work Plan to the Regiona! Beoard for review and approval by the
Exeeutive Officer no later than 60 days afier the date of issuance of his Order.
Upon approval of the Pilot Test Work Plan by the Executive Officer, the
Discharger shall implement the Pliot Test Work Plan submit the Pilot Test
Report that includes the findings, conelusions, and recommendations within
120 days of the issuance of the approval of the Pllot Test Work Plan.

b, Conduet an essessment of any potential enviranmental impacts of the residual
concreie slabs of the former reservoir that includes: (1) the impact of the
remaining concrete floors on waste migration where the concrete foors gt
still be present; (2} whether there is a need for the removal of the concrete; and
(3) the feasibility of removing the concrete floors beneath (1) unpaved areas at
the Site, (i) paved aress at the Site, and (1i1) homes at the Site, The Discharger
5 required (o subrmit this envirorsmental fmipact assessment of the residual
concrete slabs to the Regional Board no later than 30 days after the completion
aof the Filot Test,

¢. Prepare a full-scale impacted soil Remedial Action Plan (FAP) for the Site,
The Discharger is required to submit the RAP to the Regional Board for
review and approval by the Executive Officer no later than 60 days afier the
date of the Exceutive Officer's approval of the Piiot Tegt Report.

¥

L The RAF shall include, at 2 minimum, but is not Hmited ta:
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A detatled plan for remediation of wastes in shallow soil thin
wiil incorporate the results from the Soii Vapor Extaction
Pilot Test currerstly being performect.

A plan to address any impacted ares beneath any existing
paved aress and conorste fhundations of the howmes, ¥
wariated;

i, A dewailed surface containment and soll management plan;

Agt evalugtion of all avellzble oplions lneloding proposed
selected mosthods Tor remediation of shaliow soll snd soll
vADDT, and

Continuation of interim measures for mitigation according ic
the Regional Board approved Interim Remediation Action
Plan (IRAP),

& schedule of actions 1o implemend the RAP.

Ho The RAP, at a minimurn, shall apply the following guidelines and Policies
to cleanup wastes in soil and proundwater. The cleanup poals shall

nchude:

Soil clesmup goals set forth in the Regional Board's fnterim
Site Assessment and Cleanup Guidebook, May 1996, waste
soncentrations, depth to the water table, the nature of the
chemicals, soil conditions and texture, and attenuaiion
trends, human hesith profection levels set forth in LSEPA
Regional  Screening  Levels  (Formerly  Preliminary
Remediation Goals),  for evaluation of the potential
intrusion of subsurface vapors (soil vapor) mto buiidings
and subsequent impact to indoor air quality, California
Environmental Protection Agenoy’s Use of Human Heath
Screening Levels (CHHSLS) in Evaluation of Contaminated
Properties, duted January 2005, or its latest version, and
Total Petroleum Hydrocarbon Criteria Working Group,
Yolumes [ through 3, 1997, 1998, 1999; Commonwealth of
Massachusetis, Department of Environmental Protection,
Characterizing Risks Posed by Petrolewm Confaminated
Sites: Implemeniation of MADEP VPH/EPH approacir
MADEP  2002; Commonwsalth of Massachusetis,
Department  of  Environmental  Protection, Updored
Petroleum Hydrocarbon Fraction Toxicity Values for the
VPH/EPH/APH Merhodology, MADEP 2063,
Commonwealth  of  Massachusetts, Department  of
Envivonmenta!l Protection, Method for the Determination of
Air-Phase Petraleum Hydrocarbons (APH) Final, MADEP
2008, Sofl vapor sampling requirements are stated in the
DTSC Iuterim Guidance and the Regional Board’s Advisory
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— Active Soil Gers Invesiipotions, dated Jameary 28, 2007, or
its latest version, DTSOs Guidance for the Evaluation cnd
Mitigation of Subsurfoce Vapor Inirusion to Indoor dir,
revised February 7, 2008, or iis latest version, USEPA Risk
Assessment Guidance for Superfund, Parts A through [
USEFA User’s Guide for Evaluaing Subsurface Vapor
infrusion inte  Buildings, 2003; USEPA  Supplemental
Guidance for  Developing Soil  Screening Levels for
Superfund Sites, 2007, USEPA Supplemental Guidance for
Comparing Background and Chemical Concentrations in
Seil for CERCLA Sies, 2007; CalBP4 Selecting lnorganic
Constitwents as Chemicals of Poteniial Concern &t Risk
Assessments a8t Hazardous Waste Sies and  Permitied
Fagilities, CalEPA DTEC, February 1997 CaliEPA Use of
the Northern and Southern California Polynuclear Aromatic
Hydrocarbons (PAH) Swdies i the Manufactured Gas Plam
Sile Cleanup Process, CalEPA DTSC, July 2009, Cleanup
goals for all contaminant of concerns shall be based on
residential {i.e., unrestricted) land use.

Groundwater cleanup goals shall ar 5 mindoum achieve
applicable Basin Plan water gquality objectives, inciuding
Califormia’s Maximum Contaminant Levels or Action
Levels for drinking water as established by the California
Department of Public Health, and the State Waler Resources
Control Hoard’s “Antidegradation Policy” (State Board
Resolution Ne, 68-16), at a point of compliance approved by
the Regional Boeard, and comply with other applicable
implementaiion programs in the Basin Plan,

The  State  Water  Resources  Conirel  Board's
“Antidegradation  Policy” which requires  attainmen: of
background ievels of water quality, or the highest level of
water quality that is reasonable in the event thal background
levels cannot be restored, Cleanup levels other than
packground must be consistent with the maximum benef¥ 1o
the people of the State, not wnreasonably affect present and
anticipated beneficial uses of water, and not result in
exceedence of waier quality objectives in the Regional
Board’s Basin Plan,

The State Water Resources Control Board's “Policies and
Frocedures for investigation and Cleanup and Abatement of
Drischarges Under Water Code Section 13304 (Siate Board
Resalution No, $2-49), requires cleanup to backpround or
the best wator quality which s reasonable if background
leveis cannoet be achieved and sets forth criterla w consider
where cleanup o background water quality may not be

‘reasonable,
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. The Discharger shall submit site-specific cleanuy goals for residential (e,
the submittal date of the Piiot Test Report. The proposed site-specific
cleanup poals shall inglude detailed technical rationale and assumptions
wderiying each goal,

WV, Upon approvat of the RAP by the Executive Officer, the Discharger shail
implement the RAP within 60 days of the issuance of the approval of the
RAP

g, Contine 1o conduct residential surface and subsurface soll and sub-slab soil
vapor sampling under the current Hegional Bosrd aspproved work plan daed
september 24, 2009, I the ongoing reimterpretation of new assessment dats
derived from the tasks desoribed in the work plan supgests that medification or
expansion of the tasks proposed in the RAP is necessary for complete cleanup,
then the Bischarger shall submit addenda to the September 24, 2009 work plan
10 the Regional Board for review and approval by the Executive Officer no
later than 60 days of the date of issuance of this Crder,

e. I the ongoing groundwater monitoring and investigation warrants, the
Discharger shalf:

[ Install new wells in order to complete the groundwater monitoring
well network and w0 fully delineate the impacted proundwater plume,
and

i, Prepare a detailed hmpacted groundwater RAP. The Regional Board
will set forth the due date of the groundwater RAP 2t 2 tater date,

4, Public Review and Tevolvement:

8. Cleanup proposals and RAFP subrnitted to the Regional Board for approval in
comptiance with the terms of this Order shall be made available to the public
for & minhmu 30-day period o allow for public review and comment, The
Regional Board will consider any comments received before taking final action
on a cleanup proposal and RAP.

b The Discharger shall encourage public participation. The Discharger is
required o prepare and submit a Public Participation Plan for review and
approvai by the Executive Officer, with the goal of having the Regional Board
provide the stakehoiders and other interasted persons with:

I information, appropriately targeted fo the literacy and transiational
needs of the community, about the investigation and remedial
activities concerning the discharges of waste at the Site: and

il Periodic, meaningful opportunities to review, comment upon, and to
influence investigation and cleanup activities at the Site,
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Public participation sctivities shall colncide with kev decision maldne

E . 5 : |
throughout the process ay specified or as divecied by the Executive O
the Regional Board.

SNt
fhoer of

d. The Discharger shall prepare draft environmental documeniation evaluating
the potential environmenal impacts associated with the imolementation of the
RAF and submit to the Regional Floard as directed by the Executive Officer

Time Scheduwle: The Discharger shall submit all required technical work plans and
reports by the deadlines stated in this Owder, which are surmmarized in Table 4. Ag
field aotivities st this Site are In progress, additional technical documenis ey be
requited andfor pow of revised deadlines for the technital documents may be issued,
Therefore, Tabie 4 may be updated a5 necessary. The Discharger shall comtinue any
remediation or monfroring  activities until such time as the Executive Officer
determines that sufficient cleanup has been accomplished to fully comply with this
Order..

The Regional Board's authorized representative(s) shall be allowed:
& Entry upon premises where a regulated facility or activity s located,
conducted, or where records are stored, under the conditions of this Oreder:

b. Access to copy any records that are stored under the conditions of this
Order;

L]

Access to inspect any facility, equipment (including monitoring and control
equipment), practices, or operations reguiaied or reguired under this Order;
and

d. The right to photograph, sampls, and monitor the Site for the pupose .of

ensuring compliance with this Order, or as otherwise authorized by the
California Water Code.

Contractor/Consultant Qualifieation: A California licensed professional civil
engineer or geologist, or a certified engineering geologist or hydrogeologist shall
conduct or direct the subsurface investigation and cleanup program. All technical
documents required by this Order shall be signed by and stamped with the seal of the
above-mentiened qualified professionas.

This Order is not intended 1o permit or allow the Discharger to cease any work
required by any other Order issued by this Regional Board, nor shall it be used as a
reason 1o stop or tedirect any investigation or cleamup or remediation programs
ordered by this Regional Board or any other agency. Furthermore, this Order does
not exempl the Discharger from compliance with any other laws, regulations, or
ordinances which may be applicable, nor does it legalize these waste treatment and
disposal facilities, and it teaves unaffected any further restrictions on those facilities
which may be contained in other statues or required by other agencies.

The Discharger shall submit 30-day advance notice 10 the Regional Board of any
planned changes in name, ownership, or control of the facility; and shall provide 30~
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day advance notice of any planned physical changes 1o the Site that may affec
comapliance with this Order. i the evens of a change in ownership or operator, the
Discharger also shall provide 30-day advance notice. by letier, to the succesding

awnerforarator of the existence ab this Order. and shall submit 2 copy of this
advance notice to the Regional Board.

. Abandonment of any groundwater weil(s) at the Site must be approved by and

reported 1o the Executive Gificer of the Reglonal Beard at least 14 days in advance.
Any groundwater wells removed must be replaced within a reasonable time, 3t o
location approved by the Hxecutive Officer. With wriiten justification, the Executive
Officer may approve of the sbandonment of groundwater wells without replacement.
When o well is removed, all worlc shall be completed In accordance with Califamis
Depgrirent of Water Raesources Bulletin 74.90, “Californis Well Standards,”
Maonitoring Well Standards Chapter, Part 11, Sections 16-19.

The Regional Beard, through its Executive Officer or other delegate, may revise this
Order as additional information becomes availabie. Upon request by the Discharger,
and for good cause shown, the Executive Officer may defer, delete or extend the date
of compliance for any action required of the Discharger under this Order. The
authority of the Regional Board, as contained in the California Water Code, to order
investigation and cleanup, in addition fo that described herein, is in no way limited
by ¢his Order.

- Any person aggrieved by this action of the Regional Board may petition the State

Water Resources Control Doard (State Water Board) to review the action in
accordance with Water Code section 13320 and California Code of Regulations, title
23, sections 2030 and following. The State Water Board must reseive the petition by
5:00 pm., 30 days after the date of this Order, except that if the thirieth day
following the date of this Order falls on 2 Sawrday, Sunday, or state holiday, the
petition must be received by the State Water Board by 5:00 pan. on the next business
day. Copies of the law and regulations applicable to filing petitions may be found on
the Internet at: '
http//www waterboards.ca.govipublic_notices/petitionsiwater_quality

or will be provided upon request.

Failure to comply with the terms or conditions of this Order may result in imposition
of civil Habilitics, imposed efther administratively by the Repgional Board or
judicially by the Superior Court in aceordance with Sections 13268, 133908, and/or
13350, of the California Water Code, and/or referral 1o the Atiorney General of the
State of California.

Mone of the obligations imposed by this Order on the Discharger are intended to
constitute a debt, damage elaim, penalty or other civil action whicl should be limited
or discharged in 2 bankruptcy proceeding, All obligationis are imposed pursuant to the
police powers of the State of Califomia intended 1o protect the public heabth, safety,
welfare, and environment,
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Crrdered by Drate.
Deborab Smiin
Chief Deputy Exeritive Officer
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Diecember 24, 2014

Via FIRET CLASE AND EFECTROMIC MALL

Deborah Smith

Chiel Deputy Bxecutive Officer
Los Angeles Regional Water Board
320 West 4th Street, Sulte 200

Los Angeles, California 90017

Re:  TENTATIVE REVISED CLEANUP AND ABATEMENT ORDER PURSUANT
TO CALIFORNIA WATER CODE SECTION 13304 CLEANUP AND
ABATEMENT ORDER NGO, R4-2011-0046

SITE: FORMER KAST PROPERTY TANK FARM LOCATED SOUTHEAST
OF THE INTERSECTION OF MARBELLA AVENUE AND EAST 244TH
STREET, CARSON, CALIFORNILA (SCP NO. 1230, SITE 1D NO. 2040336,
CAD NG, R-2811-0046)

Drear Ms. Smith:

We represent Barelay Hollander Corporation (“Barctay™) with respect io the foregoing
matter and this letier responds, in part, to the December 8, 2014 letter from Pauls Rasmussen
to C. Michae! Carter,

We were first notified by a phone call from Sam Unger on December &, that he would be
recommending that you name Barclay on the existing Cleanup and Abatement Order No, Ré-
20110046 (*CAO”), Subsequently, we received Ms. Rasmussen’s letter and various
attachments, one being a 98-page chart purporting to contain the Regional Board staffs
responses to comments, including those of Barclay, from previous submissions to the
Regional Board on the topic of naming Barclay on the CAQ,

Ubviously, we were disappointed when we read these materials and we continue 1o believe
that Barclay does not meet the definition of “discharger” under the California Water Code. [
spoke with your counsel, Ms. Kuenzi, on December 16 and she suggested that | raise some of
my questions in writing with you so that is the purpose of this fetter.

Beigg « Brussels - Contury Cily » Dallas - Denver » Duwa, - Mong Kong - Londor - Los Angeles - Munich
Mewv York - Qrange County + Palo Allo - Barls - San Francisco - S0 Faglo - Singapere - Wastungton, 0.C,
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Barclay's last correspondence witl the Regional Board on this topic was back i June 2014,
nearly six months ago, and at that time it was on a relatively limited topic at the Regional
Board staff’s request - namely to respond to certain technical comments submitted by Shell.
Since then, we have not been told by anvone at the Regional Board whether they were
considering naming Barclay, or not, on the CAD . Now, with the information provided by
Mas. Rasmussen and Mr, Unger, Barclay seeks to (1) submit additional critical evidence, that
was previousty unavailable, and that must be considered by you before making any decision
on this issue; and (2) schedule a formal hearing before you in order to give Barclay an
opportunity to present the key evidence directly o you and to explain why Barclay is not a
“discharger” under the Water Code. These requests are made without any intention to waive
any and all defenses Barclay may have to being named on the CAQ. We further explain
these two requests next.

I Substantial additional and critical evidence has been developed since Barclay last
submitted comprehensive comments in January 2014, nearly 2 vear aoe and i
must be ronsidered by vou before makdne apv decision.

As you may know, there is ongoing civil litigation between certain residents of the Carousel
Tract and Shell, Dole and Barclay with respect to the homeowners® claims of property
damage and personal injury (the homeowners ave herein referred to as “Plaintiffs”). That
litigation has been very active, especially this past year since Barclay last submitted
comprehensive comments and evidence to the Regional Board staff on January 21, 2014.
Depositions of fact and expert witnesses have been taken, substantial expert reports have
been exchanged, and additional docurments have been produced — some of which bear
directly upon the decision you are being asked to make.

By way of one example, Dr. Dagdigian’s opinion regarding upward migration of historic
contarmnation leit by Shell at the site has been further developed since our submissions to
the Regional Board and it now includes a three dimensional model which has been presented
to Shell and the Plaintiffs, but never seen by the Regional Board staff. As you should be
aware, the Regional Board staff supporting the prosecutor in this action reviewed Dr.
Dagdigian’s eartier work on this topic, but concluded that while upward migration through
capiilary action might explain some of the contaminant distribution at the site it did not
explain all of it. Now, with the completion of Dr. Dagdigian’s 3-D modeling report, vou wil}
see that there is overwhelming evidence to suppert Dr. Dagdigian’s opinion conceming
upward migration as the explanation for the contaminant distribution at the site today. And,
Dr. Dagdigian’s opinton is further supported by another expert report (never sent to the
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Regional Board but served on Shell and the Plainti{ls) fow a pre-eminent hydrogeologist,
Dr. Cherles Favst.! In that 40-page report, Dr. Faust confirms that capillary action caused the
upward migration of the petroleum contamination left at the site by Shell and that well-
kenown principle explains the current distribution of contaminants.

Another example of crucial evidence that has not been made available to the Regional Board,
is the third day of deposition of George Bach. M. Back was deposed in November 2014 in
the civi] litigation at the request of Plaintidls and Shell and the transcript from that deposition
is now available. As you are probably aware, the Regional Board staff supporiing the
prosecutor in this action repeatedly cites to a 201 1 unsworn statement of Mr. Bach, even
though he signed a later declaration under penalty of perjury in 2013, In owr June 2014
cornments to the Regional Board we explained why no one should rely on Mr. Bach’s 2011
staternent but the prosecutorial staff apparently disreparded that recommendation. In the
November 2014 deposition Shell and Plamtiffs cross-examined Mr. Bach under oath, and he
confirmed the veracity of the 2013 declaration and explained the 2011 unsworn statement,
making even clearer that all known petroleum hydrocarbon contamination at the site was
disposed of offsite. Mr. Bach also divectly refuted any contention that there was evidence of
petroleum contamination in the berms, or that any petroleum contamination was brought up
from below the reservoir bottoms as a result of the ripping of the conerete floors - two
additional points that the Regional Board’s staff claims are supported solely by Mr. Bach’s
2011 unsworn statement, but that now certainty cannot be atiributed to Mr. Bach (nor anyone
else} given his recent deposition®.

As for this last example, under the most basic rules of evidence, Mr. Bach’s 2014 deposition
testimony (along with his other deposition testimony) is the most credible evidence of his
recollections of the events surrounding the redevelopment of the site in the mid-] 960s and it
would be an ervor {o arbitrarily apply greater weight to 2 2011 unsworn statement made at a
time when Mr. Bach was not subject to cross-examination under oath by all parties, and in
which he relies on inaccurate information supplied to him by Plaintiffs’ counsel (as the
November 2014 deposition evidence makes plain). In short, the Regional Board staff has no

We submiitted a very short 6-page declaration from Dr. Faust to the Regional Board in connection with
Barclay’s comments in June 2014. The 40-page report mentioned here was prepared after that submission

and was served in the Htigation but never provided to the Regional Board because the comment period had
concluded.

T

Mo other eyewitness to the redevelopment activiiies of Barclay testified that there was evidence of any

petroleum contamination in the berms, or that any peiroleum contamination was brought up from below the
reservoir bottoms,
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basis to rely upon Mr. Bach’s 2011 unswormn statement when the November 2014 deposition
transcript 1s now available and makes clear that no one should interpret hig 2011 unsworn
staternent to suggest that any petroleum compounds were known to have been left onsite by
Barclay.

As YOU can see from these bwo L’,}{af‘ﬁmi@’-ﬁ, same of the evidence developed i the Higation

this past vear bears directly upon the decision you are belng asked fo make and was not
available when Barclay’s previous comrments were submitted to the Regional Board, We
have begun the process of collecting that information but it will take a few weeks o compile
it and submit it to the Reglonal Board.

1. Barclay seeks 2 hearing in oyder io present {ts case that it is not 8 “discharger™
under California Water Code Section 13304,

Bd,x clay seeks g heanng before you in order to directly address the question whether Barclay

s & “discharger” under the California Water Code, including the presentation of new
@videnc@ previously unavailable to submit to the Regional Board, as well as to respond to the
comments of the prosecutor’s stafl with respect to Barclay’s prior submissions. Thisis a
necessary step, especially here where there is a contested amendment to a CAG in a highly
charged, politicized, and contemporaneousiy-litigated matter and where Barciay is highly
likely to appeal any amendment naming it in the order.

Further, at the hearing Barclay must have an opportunity to cross examine the witnesses that
the prosecutor is relying upon and who have provided their views on the evidence in their
effort to persuade you to name Barclay Hollander on the order. This includes those on the
Regional Board staff who claim to have read the technical reports and declarations of
Waterstone and disagree with those conclusions, as well as those who have read the George
Bach materials and decided to rely on his 2011 unswom statement, and not his swomn
testimony under cross examination, in order to form the bases for their recommendation to
you to name Barclay on the CAG. At a minimum, Barclay must have this opportunity to
question the witnesses who offer these views and to test their credibility and their credentials
to offer these conclusions in support of the prosecutor’s recommendation.

Scheduling that hearing and giving Barclay a reasonable opportunity to prepare will take 2
few weeks, as well,




e

Treborah Smith
Diecember 24, 2014

CGoven that Mr. Unger asked that you make a decision on the recommendation to inciude
Barclay in the CAC by Jamuary 9, 2015, we ask that vou respond to this letter as soon as
possible, especially in light of the year-end holiday season, and our need to plan how to
provide information to vou as quickly as possible.

N

Yery fruty yours,

Ly

Patrick W. Den

PWii/hhk

co: Nicole Kuenzi (Via First Class and Electronic Mail)
see Attached for Additional Recipients

1018534411
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Barciay Hollander Corporation (Vie UL Muoil)
5840 Uplander Way, Sulie 202
Culver City, California 90230

Dleanne Miller Ve U5 Mail)
Iiorgan, Lewis & Bockius LLP
300 South Grand Avenue
Twenty-Second Floor

Los Angeles, California 90071-3132

Michael Leslie (Vie U5, Mail)
Caldwell Lestie & Proctor, PC
1000 Wilshire Boulevard, Suite 600
Los Angeles, California 90017-2463

Frances L. McChesney (Via US Mail)
Atiomey TV

Office of Chief Counsel

State Water Resources Control Board
1001 1 Street, 22" Floor

Sacramento, Califormua 95814
Jennifer Fordyce (Via U5 Mail)
Attomney i

Gffice of Chief Counsel

Siate Water Resources Control Board
1001 1 Street, 22" Floor
Sacramento, Califormia 95814

Janice Hahn, Honorable Congresswoman, US House of Representatives,
California’s 44" Distvict (Via (.S, Mail)

Mark Ridley-Thomas, Supervisor, Second District County of Los Angeles (Vie U8 Mail)
Isadore Hall, IT1, Assembly Member, g4t Assembly District (Via U.S. Mail)
Jim Dear, Mayor of Carson (Vie U.S. Mail)

Nelson Hemandez, Carson City Manager (Vie U.S. Mail)
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Pape |

P

Ky Truong, City of Carson (Vie U5 Mail;

James Carlisle, Office of Environmental Health Hazard Assessment (Vig 115, Muail)
Bill Jones, Los Angeles County Fire Department (Vi U5 Mail

Barry MNugent, Los Angeles County Fire Departmment (Via .5 Mail}

Shahin Nourishad, Los Angeles County Fire Department (Via US. Mail)
Miguel Gareia, Los Angeles County Fire Department (Vie U8 Mail)

Kim Clark, Los Angeles County Fire Department (Vie U8 Mail)

Hoang Ly, Los Angeles County Fire Department (Via (1.5, Mail)

Cyrus Rangan, Los Angeles County Department of Health (Via U.S Mail)
Angelo Bellomo, Los Angeles County Department of Health (Vie U.S Mail}
Karen A. Lyons, Shell Oil Products US (Vie U.S. Mail)

Thomas V., Girardi, Girardi and Keese Lawyers (Via U.S Mail)

Robert W. Bowcock, Integrated Resources Management, LLC (Via U.S. Mail)
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Los Angeles Regional Water Quality Conirol Soara

January 2, 2015

Mr. Angelo Bellomo

nrector of Environmental Health

County of Los Angeles Department of Public Health
2050 Comrmerce Drive

HBaldwin Park, California 97706

irear Mr Beliomao

Thank you for your letter to me of November 3, 2014 regarding the proposed remedial action Han for the
former Kast Tank Farm Property Site, now the Carousel Tract in Carson, California. The Los Angeles
Regional Water Quality Control Board (Regional Board) has: appreciated the support from the Los
Angeles County Department of Public Health of the Regional Board’s oversight of the Sie during the
past six years. In that time, the responsible party — Shell Gil Products US — has completed an exiensive
Site Investigation, conducted frequent monitoring, and proposed a remedial action plan (RAP) for review
and approval by the Regional Board. The Regional Board has prepared a draft Environmental frpact
Report (EIR} that evaluates the potentially significant impacts of the proposed RAP,

In November this year the Regional Board held seversi community meetings in Carson providing a
guestion and answer opportunity for the residents and other interested persons regarding the proposed
RAP and draft EIR.  Both the proposed RAP and the drafi BIR are currently subject 1o a public comment
period that began on November 7, 2014 and closes on January ¢, 2015,

Vhe Regional Board infends to consider your November 3, 2014 letter as comment on the proposed
RAF and will include it In the public record with other comments we receive by the close of the written
comment period. The Regional Board will prepare a responss to comments, meluding comments to your
letier, as it considers whether 1o certify the BIR and approve the AP, In the meanrtime, pleass et us
know if' you have questions or need additional information regarding the pioposed RAP for the Site.

Thank you again for the interest and support by the County Department of Public Health of the Hegional
Board’s oversight of the investigation and cleanup of the Carouss! Tract,

sinocerely,

R
whiﬂm{m%ﬁ&kgﬂw 0,
Samue! Unger, PE.
Executive Officer

cc;  Mailing List

fat T, GHAT) Barauel Unatn, ALCLTSRE OOF [T
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Angelo Bellomo -
County of Los Angeles
Department of Public Health

Janwary 2, 2015

Mailing List

Janice Hahn, Honorable Congresswoman, US Fouse of Representatives,
Califormia’s 44th Disric
Mark Ridley-Thomas, Supervisor, Second Distric County of Los Angeles
Rarly Katona. Assistant Senior Deputy for Environmenta) Sustamability, Second District
tric Bovd, Depury Districr Divector, California’s 44th District
Cyrus Rangan, County of Los Angeles Depariment of Health
James Carliste, Office of Environmenta! Health azard Assessment (OFHHAY
Jim Dear, Mayor of Carson
Nelson Hemandez, Carson City Manager
Ky Truong, City of Carson

ale Water Resourns
snsel Siate Wa

Fire Department
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Shahin Nourishad, Los Angeles County Fire Department
Hoang Ly, Los Angeles County Fire Department
Douglas I. Weimer, Shell Oil Products US

Karen A, Lyvons, Shell Ojl Products US




Jdanuary 7, 2015

Deborak Smith

Chief Deputy Executive Officer

California Regional Water Cuality Controt Board
t.os Angeles Region

324 West Fourth Street, Suite 200

Los Angies, California 90013

RE: Diote Food Company, inc,

Tantaive Revised CAD Mo, REZ010L0046 BOF Mo, 1220, Site I Mo, 2040930

Dear Ma. Smith,

| have reviewed the wark performed by ihe Los Angsies Regional Watsr Clyelity Controb Board and
State Board tsams resulting in the reissuance of the Tentative Revised Cleanup and Abatement
Grder {CAG) No. R4-2011-0046 on December 8, 2014, Your team’s effort, ofien criticized by me for
taking sc long, demonsirates the thoroughness andg dedication of your staff and resulied in a CAQ
incomprehensibly near perfection. | seriously doubt anyone will ever iully appreciate the hours
devoled to this monumental task.

Faithiult once more, T was pleased 1o be sharing with the community this great accomplishment and
st i time for the holiday season, when o December 24, 2014, | was advised of a visit by that
tortuous dermon Ghost of Chistmas Fast, Dole Food Company's counsel, Patrick Dennis. The
svents of the past “are but shadows,” according o the Ghost of Christmas Past: confronting the
shadows of their past is agonizing for Dol Food Company. “Show me rio morel Wiy do you
delight to torture me?” ories Counsel.

While the cries of foul are many, conirery facts are faw; the awkward and divergent citations are
mere attermpts {o divert our sltention as if there really was substantial additional and critics!
evidence which has been developed since Dole Faod Company's comments from January 2014,

There is no new evidence 1o be presented in this matter; this is clearly a stali factic. Or. Jeffrey
Dagdigian's opinion is based on & deverly crafied concept with the singutar purpose of replacing
tact with fardasy. Or. Charles Faust does not confirm Dr. Dagdiglar's work in snyway; it is &
ridiculous attempt to perpetuate Dole Food Company's desire to fashion an excuse for their
abhomrent behavior of concgaling dangerous pollution for profit and then later procuring science io
tef a fictional story. Even if the Los Angeles Regiona! Water Quality Control Board were 1o consider
all of the science fiction concerning the petroleunt contamination capillary migration presented by
Dra. Dagdigian and Faust, as suggestied by Mr. Dannig, it wouldt change a thing. Dole Food
Company, Inc. and its wholly owned subsidiaries Barclay Hollander Corporation and Geeanic
Properties, inc. are collectively known poliuters subject to the laws of the Siate of California.

Ag for the rhstoric conceming Mr. George Bach's veracity, | offer that it is indead in question. | have
parsonally met with Mr. Bach, been preseni ai his depositions, and read his dectarations and
documents. Mr. Bach is very proud of his clever, cost-saving approaches throughout his career. By
his own telling {under oath) he brags how he was hired en the spot by Barclay Hollander
Carporation for his cunning abllity to ‘violate every ordinance that you could think of relative to 2
plot plan”. Mr. Bach has quite an imagination for storytelling and prides himself on being a real rule
breaker. Mr. Bach sought me out to tell his story and effered his written Declaration as oroof of his
recollection of events, Whether or not we accept his clarification of events he remembers isn’t
really important either, although the locations he describes as to where higher concenirations of
contaminants are found have proven fe be remarkably acourate.

405 North Indian Hilt Boulevard (909) 621-1266
Claremont, CA 91711-4600 (009) 621-1186 Fax




Dole Food Company, inc. and &s wholly owned subsidiaries Barclay Hollander Corporation and
Oceanic Properties, ino, purchased the polluted, contaminated, and distressed property from Shef
Ol Company at a significant discount; promising o cieanup the property. Shell Gii Company was
not onty concerned about thelr image in the community afier the drowning death of the young boy
on site bui, also with the general appearance of the properly once it was under the contral of Dole
Food Company, ne. and its wholly owned subsidiaries Barclay Hollander Corporation and Coeanio
Properties, inc. We hear tales of immigrant workers wading through waist deep oil and of the
rultiple dlicitly set fires burning throughout the night isfevised by helicopter news crews.

Bettom ling, the issuance of the Cleanup and Abaterment Order No, R4-207 1-00486 on December &,
2014 adoing Dole Focd Company, Inc. as a Responsible Party is more than appropriate. | would
request that you review any and all additional docurnenis Mr. Dennig provides, now and throughowut
the cleanup process. Ongoing investigation, data collection, and new evidence can and ghould
atways be presented and reviewed...but as for naming Doke Food Cormpany, nc, and its wholly
owned subsidiznes Barclay Hellander Corporation and Gosanic Froperfies, Inc. as responsible
Harties, that is long aver due.

Whether or nof you feel compelled to grant a hearing so that this Responsible Party might present
a case that it is not & “discharger” is entirely within yaur discrefion; i onty request that we are
provided notice and an opportunity to be equaily heard. The idea that Dole Food Company, inc.
would want {0 have a public evidentiary hearing disputing facts concerning how its subsidiaries
knowingly concealed dangerous poilution from hard working famiiies is their business. ! find #
rather newsworthy.

I am alse including with this correspondence a brief report from & pre-eminent geoclogist, Dr. James
Wells, which is presented to help your team better separate fact from fiction.

S‘zncerjcjy‘

Mr. Robert W. Bowcack
integrated Resource Management, Inc.

ce: Nicole Kuenzi, Esq. RWQCH
Sam Unger - RWQCR
Tekewocld Ayalew — RWQCE
Thizar Tintut-Williams — RWQCRE
Arthur Heath - RWQCR
Frances McChesney, Esq. - State Board
Jennifer Fordyce, Esg. — State Board

California Regional Water Quatity Control Board ~ Los Angeles Region W78
CAQ R4-2011-046
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Januvary 7, 2014

Deborah Smith. Chief Deputy Executive Officer
California Regional Water Quality Control Board
Los Angeles Region

320 West Fourth Street, Suite 200

Los Angles, California 90013

Subject: Former Kasi Tank Farm Environmental Program
Comments on Tentative Revised Cleanup and Abatement Order Maring Barclay Hollander
and Dote Foods us Responsibie Parties

Bear Ms. Smith,

We applaud the RWOCE in its determination (December 8, 2014 letter from Samuel Unger to Shell and
Dote) that the developers of the Carousel Tract, including Barclay Hollander Corporation and Dole Foods
Company should be named as responsible parties in the revised Cleanup and Abatement Order (CAO) for
this site. As you know, our firm has been retained by Girardi | Keese to advise them on matters related to
the environmental site investigation, contaminant fate and transport and remediation plans for this siie.
Girardi | Keese represents most of the homeowners of the Carousel Tract and the City of Carson. The
RWQCB noted: “BHC | Barclay Hollander Corporation] and/or its predecessor purchased the Site with
expiicit knowledge of the presence of the petroleum reservoirs and the presence of residual petroleum
hydrocarbons and conducted various activities, including partiaily dismantiing the conerete in the

reservolrs and grading the onsite materials, thereby spreading the waste.”

o support Barclay Hollander's effort to avoid being named in the CAQ, its consultant, Dir. Dagdigiar,
fabricated a theory that shallow seil was clean when the site was redeveloped in the 1960s and only
became contaminated later. Dr. Dagdigian has proffered a “capillary rise” and “buoyancy” theory in
which he hypothesizes that a perched water zone could have been created in the vadose zone either just
above or just below the floors of each of the three former oil reservoirs at the Carousel Tracl in response
to rainfall events. According to this speculative theory, rising groundwater levets (which have never
actually been observed at such a shailow level at this site) could have created a smear zone and could
have broughi the hydrocarbon light non-aquecus phase lquids (LMAPL) into previously clean shallow
soil by capillary action and buoyancy forces. The Regional Board Response to Comments on the revised
Cleanup and Abatement Order states: “Regional Board staff finds the Waterstone [Dagdigian] explanation
of upward chemical migration at the site 1o be speculative and incomplete.” | agree with the RWOCE’s
conciusion about and provide additional evidence below that refures this theory.

3700 State Street, Suite 350 « Santa Barbara, Californic 93105
805-880-9300
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The process of grading this site n the 1960s could easily be characterized as a burial praject to dispose of
petroleum-conaminated concrete and soil and the former reservoirs can he thought of as unregulated
iandfilis. In preparation for redeveloping the site for residential land use in the 1960s, the developer
defendants needed to dismantle the three massive ol reservoirs that Shell had previously operated at this
site. These wore huge storage reservoirs, covering much of the current residential neighborhood. with
wood-frame roofs and concrete floors. The walls of the reservoirs were concrete-lined carthen berms.
There were also interior berms providing spil! containment around each reservoir and another earther
bertn surrounding the entire property which I refer to in this report as the “perimeter berm.” For the
outposes of this letter, if is important to differentiate between the “reservoir berms” {which were an
stegral part of the reservoir structures and in constant contact with oil: see Figure 1} from the “ntertor™
and “perimeter berms” (which were not part of the reservoir structures and appear 1o have had lower

levels of soil contamination),

nierior bherm .

Reservolr bherm

Figure 1. Historical site layout (Modified after Figure 4 in Dr. Dagdigian’s Expert Report).

The reservoirs had been constructed in the 1920s by digging down approximately 15 feet and building up
carthen reservoir barms another 12 to 15 feet. Before homes could be built on this property, these massive
reservoirs needed to be filled in and the large berms needed to be leveled. The concrete floor on the
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western portion of Reservoir 5 was removed. For the remainder of Reservoir 5 and the other TESErVOITS,
the concrete floors were lefi in place although eight-inch wide trenches were reportedly ripped inie the
concrete floors about 15 feet apart to facilitate drainage, Concrete from the trenches and the reservoir
walls was broken up and placed above the floors. At minimum, Barclay was fully aware of the concrete
burial. To this day, 1t remains unclear how much of this concrete excesds cleanup standards due to
petroleum soaking inte the concreie during its decades of contact with oil,

Obviously, soil from the various berms wouid need to be placed back into the lepressions that had
constituted the oil reservoirs in order to make the final grade. Dr. Dagdigtan makes the unsubstantiaeed
claim that the reservoir berms were free of contamination at the time this work was accomplished bt tha
in the intervening years, massive amounts of contamination naturally migrated upward into this fill
material trom below, thus causing the gross contamination we now find in soil above the reservoir floors,
In issuing its revised Cleanup and Abatement Order, the State of California RWOCB has carrecily
rejected this argument.

Capillary rise refers to the rise of water or other fiuids i soil pores resulfing from the molecular attraction
between the soil and the fluid (adhesion) and the surface tenston of the fiuid {cohesion). Although the
term is obscure 1o non-scientists, most of us have observed capiliary rise when we've placed a straw in a
drink and noted that the liquid rises slightly higher in the straw than the Tevel of the tiguid in the glass.
Jne can continue the drink experiment and dip different diameter straws into the same drink. You will
find that there is a higher capillary rise for smalier and smaller diameter straws. For water in soils, this
same phenomenon can oceur, although capillary rise is generally only si gnificant for fine grained soiis
{whete the pore spaces are very small: comparable to g very small straw) directly above a water table. Up
to several feef of capillary rise of water has been observed in fine-grained soils directly above & water
table. For coarser grained sand, capiliary rise (if observed at all} is limited to just a few inches. Weathered
crude oil s more viscous than water, sc weathered crude oil will be subject to much less capillary rise in
soiis than water. Dr. Dagdigian states “Much of the soil beneath the former reservoir floors is sandy and
would act as a natural reservoir for the leaked oil.”! Capillary rise of weathered crude oil would he
infinitesimal in sandy soil. This kind of contrived logic is seldom seen in serious environmental science.

I'am pleased that the professional environmental scientists and engineers at the State of California
(Regional Water Quality Control Board, also known as “RWQCB™) agree with me and have stated in
their December 2014 Response to Comments (on the draft eniative revised Cleanup and Abatement
Order naming Barciay Hollander as a responsible party) that:

" Paradoxicaily, according to D, Dagdigian, four eyewiinesses from the 1960s had never seen any oi! in soil under
the reservoirs,
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"Based on Site investigation data, Regional Board staff conciudes that the lsteral and
verticat distribution of petraleurn hydrocarbons in seils at the Site is highly variable and

could not have resulted from upward capiflary migration.”

My colleague, Dr. Lorne Everett and Uhave for many vears focused our nrotessional activities on the
vadose zone (D, Everett is the Chair of the ASTM Vadose Zone Committee and as the {ormer Director of
the University of Califormia at Santa Barbara Vadose Zone Monitoring Laboratory). Given our vadoss
zone experience, we completely reject Dr, Dagdigian’s theory. Some of the bases for this opinion are
summarized below.

The site was redeveloped by the devetoper defendants a5 a residential neighborhood beginaing I 1966,
The defendants did not remediate the subsurface contamination at the time of redevelopment. The roofs of
the reservoirs were removed, but debris from the floors and walls were buried on site. Contaminated soil
from the berms was redistributed across the site into low areas as part of the grading process in
preparation for building homes on this site. There is evidence that Barclay Hollander was not exparienced
in dealing with contaminated sites: “thank you and Mr. Tubman for your patience in siving us sufficient
time to remove the hazards on the Kast tank farm site. This type of cleanup work is a little unusual for cur
operation, and we are embarrassed for the length of time that it took to complete the job. There is also
evidence that Barclay Hollander was anxious {0 cut costs for the cleanup work:

. And — what happened with the

concrete? What did you do? Did you dig i all out

and send i away?

AL Well, initially when we were first ooking

at the job, the concept was to basically push it alf

in a pite and trudk it out of there. But George

Hach, the field engineer, for lack of a better

title, came up with an idea that everyone accepted.

And his idea was to break the — to rip

the floor of the tanks and — and so that they

would - any moisture would not be held up from draining on

down and out of there and creating a problem. So

that — he was quite proud of himself for coming up with a money-saving concept.’

* Richard Barclay, August 23, 1966 letier to 1. E. Clark of Shell Ol Company.

¥ Lee Vollmer, March 2013, Deposition, page 98.
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This combination of a drive to save time and money and lack of experience with contaminated sises may
be pari of the reason the site was left in such an unacceptabie stase by today’s environmental standards.
To our knowledge, all experts in this case agree that the floors of the reservoirs leaked when in use and
caused contamination of the underlying soil. Dr, Dagdigian would have us beliave that by some miracle,
the concrete iming on the berms of the teservoirs—which were constructed the same way as the floors—
did not leak oif and the soil in the reservoir berms somehow remained clean. This i a hi ghly improbable
seenario.

The first tine of evidence cited by Dy, Dugdigian to support his theory that the reservoir berms were ciean
s his clalm that no-one at the time nofed contaminated soil. However, by Dr. Dragdigian’s own admission,
s0il contamination 1s net always observable fo the naked eve.” As an exampile of the unreliability of
casual visual observation, Dr. Dagdigian notes that four workers at the site all testified that they did not
observe petroleum hydrocarbon contamination under the reservoir floors during the ripping operation.’
We now know that there was widespread contamination under the reservoir floors at the time, which these
four workers apparently failed to discern. As a matier of fact, contamination under the floors was actuaily
known at least as carly as 1966 from the geotechnical borings advanced through the reservoir floors for a
drainage study dated March 11, 1966. In that study, Pacific Soils reported “oil stains”™ and “oily™ soil
encountered in six borings that were advanced (12 to 15 feet) into soi} beneath the concrete floor of
Reservoir 6.° At this site, the major concern about oily soil was whether or not it could be adequately
compacted and whether or not it allowed sufficient drainage. Soii could be guite contaminated and siill
nass these geotechnical criteria,

Dr. Dagdigian also helpfully documents that at Reservoirs | and 2 (these reservoirs were on the nearby
Refinery site, were built at approximately the same time as the Carousel Tract reservoirs with the same
design, and were decommissioned in the 1990s) soil contamination could not be reliably identified by
visual inspection afone.” There was little correlation between visual signs of contamination and laberatory
readings confirming contaminated soil, For example, the sample from 9-11.5 feet at boring { had no
visual hydrocarbons, but a subsequent laboratory test revealed that this sample conained 4,900 my/kg of
total petroleum hydrocarbons (TPH). The sample from 0-1.5 feet at boring 8 contained 5,600 mg/kg of
TPH but it was reported to have no visual signs of comtamination. Obviously, visual observations alone
are an unrefiable test for soil contamination. '

* Dagdigian, January 2014, Technical Response to the RWQCB Draft Cleanup and Abatement Order, Table 3.
* Dagdigian, June 2014, Technical Response to Shell’s Comment Letter, p. 26.

® Pacific Soils Engincering, inc. 1966, Subsurface drainage study for reservoir located in the southeast corer of
Tract No. 24836 in County of Los Angeles, California. March 11, p. 1-8,

7 Dagdigian, lanuary 2014, Technical Response 1o the RWQUB Draft Cleanup and Abatement Order, Table 3.

Jo

gt



January 7, 2015
Fage 6 ot 19

The second fine of evidence relied upon by Dr. Dagdigian (o support his opinion that soil in the upper
berms was clean is a comparative analysis of the better-characterized soil conditions af the nearby
Reservoirs 1 and 2, While some of the sotl in the upper berms of these reservoirs was indeed clearn, other
pertions were highly contaminated. For example, as shown in Dagdigian’s January 2014 report?, all the
foliowing samples were in the upper portion of the bermis of Reservoirs | and 2. This is soil even Dr.
Dagdigian wouid acknowiedge, would have been bulldozed inte the reservoirs for backfill at the Carouse!
Tract:

«  Reservolr {, Quadrant |, Location H. TPH = 42,000 mpg/ky

e Reservolr 1, Ouadrant

<

¥

Lecation FTPH = 43,000 me/ke

#  Reservorr 1, Quadrant 5, Location H: TPH = 32,000 mg/kg

¢ Reservoir 2, Quadrant 1, Location G: TPH = 16,000 mg/k

g
¢ Reservoir 2, Quadrant 4, Location H: TPH = 34000 mgikg
e Reservoir 2, Quadrant 1, Location E: TPH = 16,000 mg/kg
¢ Reservoir 2, Quadrant 3, Location H: TPH = 30,000 mg/kg

The question is not whether all the soii in the upper berms was contaminated: the question is whether at
least some of the soil in the upper berms was contaminated. Dr. Dagdigian’s own example from
Reservoirs | and 2 show conclusively that some of the soil in the upner berms of these reservoirs was
highly contaminated. Perversely, he then uses this information to conclude that none of the soil in the
upper berms from the Carousel Tract reservoirs was contaminated even though these berms are otherwise
extremely similar. This is clearly false logic.

There is another aspect of the Reservoir 1 and 2 project that Dr, Dagdigian cbscures. The RWGCE
required removal of hydrocarbone-saturated soils from the berms and under the reservoir floors. However,
Dr. Dagdigian neglects to mention that there were additional requirements that needed to be met for any
soil to be buried in the reservoir. The responsible party was required to insure that benzene was below 0.1
mg/kg, TPHg was below 1,000 mg/kg and PAH was non-detect {using the TCLP extract test) among
other things. in his reporis, Dr. Dagdigian plays a sleight of hand in which he sometimes impiies that
contamination is only significant if it is so severe as 1o be saturated with oil. Soil may be highly
contaminated with dissolved, sorbed hydrocarbons and may pose & serious health risk but still not be “oil-
saturated.”

There is also a strange and unexplained temporal element to Dr. Dagdigian’s theory. He opines that the
largest amount of oil leakage was along the perimeter of the reservoirs, at the seam between the floors and

* Dagdigian, January 2014, Technical Response 1o the RWQCB Draft Cleanup and Abatement Order, Figures 23
and 24,
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the walls. This is likely correct and this leakage likely ocourred ithroughout the operational life of the
reservolrs. However, in Dr. Dagdigian’s theory, the forces of upward contaminant mi gration mysieriously
o not begin unti! after 1966, The laws of physics and chemistry and bydrogeology cannot be suspended
at will. If Dr. Dagdigian’s theory {that capillary rise and buoyancy can cause large amounts of pefroleum
to rise up from depth and contaminate previously clean shallow soil) is io be believed, these foroes would
have been acting in the 1920s, 1930s, 19405, 19505 and the 1960s and the berms would have become
contaminated via this process long before Barclay graded them and spread the soll around the siie.
inswead, in Dr. Dagdigian’s theory, somehow the forces of upward migration are only unleashed after
966 atter the allegedly clean upper berms had been spread into the farmer reservoirs, This is clearty an

urrebiable theory.

Excavation pilot studies conducted recently at the site confirm that the concrete slabs werse relatively
intact {other than the widely-spaced trenches) and thereby constitute an impervious layer that would
prevent the upward migration via capiliary pressure. Much of the soil immediately above the concrete
floors is highly contaminated. It would have been impossible for these hydrocarbons 1o somehow have
penetrated solid concrete by way of capillary rise or buoyancy to contaminate soil immediately above the
reservoir floors.

Dr. Dagdigian’s theory requires the highest petroleum concentrations to be under the reservoir floors. ? if
this pattern tumns out to not be true, then his theory is disproven. In fact, this pattern does not hold up. The
Regional Board stated in its December 2014 Response to Comments that:

4

“Approximately 11,000 shaliow soil samples from the Site have been analyzed from
2008 to preseni. Resulis of the sampling confirm that there are numerous instances where
higher concentrations of petroleum hydrecarbons are observed at shallower depths than af
deener depths,”

Dr. Dagdigian’s own summary of data from the excavation pilot test at 24612 Neptune Avenue
(Dagdigian Expert Report, Figure 9) shows numerous instances in which the hi ghest concentrations of
TPH are above the reservoir floor, not below . For example, the 8-fool sample at location N24617XSWS
was above the slab and the 9-foot sample was below the slab. The §-ft sample contained 14,000 mg/kg of
total petroleurn hydrocarbons as diesel (TPHA) but the 9-foot sarepie had no detectable TPHd at all,

“Similarly, the 8.5-foot sample at location N246 1 2XNWS was above the siab and the G-foot sample was
below the siab. The §-ft sample contained 8,900 mg/kg of TPHd but the S-foot sarnple had only 420
mgrkg of TPHd. These findings contradict Dr. Dagdigian’s theory.

? Dapdigian, November 2014, Expert Report, p. 37,
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Dr. Dagdigian presents several arguments that petroleum hydrocarbons were not present in shallow soils
(tess than 10 feet deep) when Barclay developed the site in the late 19607 and that shallow seit onby
became contaminaled by oil migrating upward from under the reservoirs, This theory requires that
shallow soil ouiside the reservoir boundaries must siill be clean {1t would have been clean in the 1960s
and would not be sublect 1o future impact because it does not overlie the alleged contamination under the

reservelr floors), However, occurrences of severe shaliow petroleum hydrocarbon contamination do exist

Figure 2. Photo taken near 317 E 244th Street showing very viscous petroleun
aozing oul of the soil into a wility trench.

outside of the footprint of the tapks, contrary to the theory of capillary rise and buoyancy effects. For
example, Figure 2 above, shows thick petroleum hydrocarbon found just 18 inches below the land surface
in the vicinity of 317 E 244® Street, northwest of Reservoir 7. The petroleum observed in Figure 2 is
extremely thick and viscous. This oil could never rise up through capillary action or be buoyed up by a
rising water iabie to any measurable degree.

I its December 2014 revised Cleanup and Abatement Order, the RWOCE correctly states: “the lateral
and veriical distribution of petroleum hydrocarbons in soil at this site is highly variable™ (page 54). If

capillary action and buoyancy were bringing petroleum hydrocarbons to the surface as Dr, Dagdigian has
theorized, we would see a more even distribution of hydrocarbons at or near the surface. A faver of

mobile LNAPL on top of a rising perched water table would result in 2 continuous smear zone and an MRS
LS
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even distribuiion in terms of depth across the footprint of the reservoirs, A homegeneous hydrocarbor

presence across he site has never been noted.

D, Dagdigian’s theory is further debunked by Geosyniec’s series of soil contamination contour maps (an
example of which is provided as Figure 33, When a perched aquifer develops. any mobile LNAPLY
hydrocarbon will accumulate on top of the water table and can rise as the water table grows shallower and
smear across the intervening soll lithology, Since water has 2 flat syrface ag it rises, the resulting
hydrocarbon surface must be generally flat as weli. As clearly demonstraied in the 10-foot data in Figure
3, the center of each of the three reservoirs has lower levels of hvdrocarbon contaminalion: concentrations
that are too low 1o be indicative of LNADL. secondly the majority of the hydeocarbon is found siong the
inside edge of the former reservoirs, It is impossible for perched water table o spread hydrocarbon
{whether by capillary rise or buoyancy effects) selectively along the edge of the reservoirs but leave the
center of the reservoirs relatively free of hydrocarbon.

3FT BGY!

Pgne [

s ; = IR e

Figure 3. TPH as diesel in shallow soil

In order to fill in the reservoir depressions, the circular reservoir berms would have been bulidozed first
so that the outer perimeter berms (with lower concenirations of so0il contamination compared (o the
reservoir berms} could subsequently be leveled. Since the highest concentrations of hydrocarbons are
found along the inside edges of the former reservoirs, a logical interpretation is that the grading activity

9 Afier time, much of the LNAPL (even if present) will not be mobile due to its increasing viscosity as if weathers
in the environment and due o forces that bind it to the soil matrix. In this case, LNAPL would not rise at all in
response 10 a rising water table. Instead, we would see submarged LNAPL as is depicted in Pigure 4.
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simply bulldozed the contaminated berms into the reservoir depressions, thereby creating the currently
observed patiern, Since the perimeter and inierior berms were less contaminated than the reservolr berms,
their contribution would resuit in fower concentration soil being placed in the center and shallowest soil

of each former reservoir depression,

Figure 4, below, is from EPA’s Ground Water [ssue, B A/S40/5-95/500 entitied *Light Nonagueous
Phase iiquids (Newell et al, 1995).” This figure demonsirates the accepted understanding that a rising
water table will result in a generally even distribution of LNAPL as the water level rises. At Reservoirs 5,
G and 7 {see Figure 3) the center of each reservoir has notably lower levels of contamination compared fo
the perimeter of the reservoirs. Thus v, Dagdigian’s thaory is contrary 1o BPAs understanding of
LiNAPL and perched water behavior. it is also contrary to my education and decades of experience in the
environmental figld,

Dr. Dagdigian’s response to eariier critiques of his capillary rise argument was to shift gears and 1o rely
ort the phenomena of fluid saturation, buoyancy and pressure to explain the novel theory of upward
migration of hydrocarbons at this site.' T have evaluated the only soil moisture data available over several
vertical profiles at this site and the hard data demonstrates a highly variable soil moisture pattem
completely inconsistent with any uniform patiern of perched groundwater or fluid saturation causing
buoyancy. | have not seen any capillary pressure measurements at the site and therefore Dir, Dagdigian's
capiliary rise theory is simply speculation with no testing or credible scientific methodology to back it up.

Regarding the buoyancy component of Dr. Dagdigian’s theory: this requires the formation of a perched
aquifer (regional groundwater is between 50 and 60 feet deep under the Carousel Tract and it has never
been measured as rising into the upper ten feet of soil). In order for infiltrating water to form a perched
aquifer it must accumulate on an impermeable lithotogic layer (or 2 very low permeability layer through
which water percolates slower than the vertical recharge rate). Further this impermeable layer must be
continuous under essentially the entire site in order to create a perched thickness of several feet required
to bring the hydrocarbons close to the surface. (The very first iljustration [Figure 1-11in Dr. Everett's
book entitled “Vadose Zone Monitoring for Hazardous Waste Sites” demonsirates that infilirating water
simply runs off the edges of fine grained layers uniess they are continuous). No such impermeable layer
has ever been observed at this site. For Dr. Dagdigian’s theory fo be correct, there must be a continuous
clay layer under the reservoir floors at this site that no-one has ever mapped, in spite of literally thousands
of soif borings and numerous cone penetrometer test (CPT) and ultraviolet optical screening tool
(UVOST) vertical surveys having been advanced at this site. In fact, the only possible perching layers
ever identified in the subsurface of the Carousel Tract are the concrete reservoir floors themselves and the
only way they could act as a perching layer is if Barclay’s drainage plan (cutting trenches in the floors)

" Dagdigian, June 2014, Technical Response to Shell’s Comment Letter, p, 3.
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was faulty: in which case Barclay would stil] be responsibie for exacerbating the subsurface

environmenial problems at this sie.

Prior to Rise i Water Tabie Following Rise in Water Table

et | - %y

v
. _ &

;2 - LNAPL trapped by capiliary forces

- Mobile LNAPL ARt AR (189}

Figure 4. Effect of rising water table on LNAPL distribution in porous medivm.

fn addition, there must have been enough infiltration for a perched aquifer to actually form above the clay
layer (or possibly the buried concrete floors): no perched aquifer has ever been observed at this site.

The buoyancy theory appears to only apply io LNAPL, thus it requires that the soil below the reservoir
floors must have contained free product. This may have been the case in certain areas under Reservoir 6
where Pacific Soils encountered oderous and oily soils and where recent sampling has detected high
concentrations of TPH. However, by Dr. Dagdigian’s own admission, similar explorations under the other
two reservolrs allegedly did not report visual signs of oil-saturated soils. Dagdigian notes that: “Sworn
testimony from all 4 eyewitnesses indicated there was no observation of peiroleum hydrocarbons beneath
the reservoir floors.” ™ Thus presumably the buoyancy and capiilary rise theories cannot have been valid
for Reservoirs 5 and 7 because Dr. Dagdigian would have us believe that the soil under these reservoirs
was clean in 1967, This topic highlights a fundamental inconsistency in Dr. Dagdigian’s unreliable and
irrelevant theory. As noted above, one of the only lines of evidence for the berms being clean in 1967 was
the assertion that workers at the site did not report observing otly soil in the berms. Dr. Dagdigian relies

* Dagdigian, June 2014, Technical Respanse to Shell's Comment Letter, p. 26.
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o this testimony to conclude that the berms must have been clean. However, workers alse apparently did
not sbserve oity soil under the floors of Reserveirs 5 and 7 bui Dr, Dagdigian selectively rejects this
information and concludes that this soil actuatly must have been grossly contaminated. {The true angwer
is that mueh of the soil under Reservoirs 5 and 7 is contaminated. The lesson (o be drawn from this
scenario is that visual observations are unreliable becatse there can be guite high levels of soil
contamination that are not apparent 1o one’s eyes or nose. Such confamination is only deteciable by
laboratory tesis).

B Dagdigian acknowledges that Barclay conducted nFiliration tests o verify that ripping of the conereie

-

floors would pravide adequate subsurface drainage. Further, the ~ouniy Engineer noted that the size and

freguency of the planned channels were adequate to properly drain i gation and rainfall water from the
overlying soil." Now D, Dagdigian says the drainage was not satisfactory for larger rainfall events and
the infiltrating water built up to form a perched aquifer, but he has not done any calculations 1o show that
any such increased infiltration ever actually happened or if it did, that the drainage was truly inadequate.
Once again, Dr. Dagdigian’s theory rests on untested speculation. Rather, Dr. Dagdigian simply says, ipse
dixit, that unspecified rainfall events at unspecified dates caused an as-yet unabserved perched aguifer w
form, which (in turn} provided a bucyancy effect to draw hydrocarbons upwards “for a number feet into
the fill matertal, "

Dr. Dagdigian misrepresents the volume and source of the soil re uired to backfill each reservoir
g 1

Dr. Dagdigian’s theory relies on the misconception that all soil required to fill the reservoirs to the
original, natural grade came from the berms surrounding each reservoir,

“...the berms surrounding each reservoir were created from the
excavation of the reservoir itself, so backfilling that soil to s original
tocation would have filled the reservoir to the current level grade,
Therefore, soil from the outer berms would not have been required to fill
the reservoirs back 1o grade "

Contrary te Dir. Dagdigian’s claim, simple volumetric calculations show that the amount of soil in each
reservoir berm was insufficient, even if conservatively assuming that there was no volume reduction due
to compaction. This means that soil from the perimeter berms was needed to complete the grade in the
former reservoir depressions. This explains the broad patiern of less contaminated soil in the center of
each reservoir and in the upper few feet of soil {which came largely from the perimeter berms) and more
contarninated scil along the edges of the reservoirs and from 5-10 feet (which came largely from the

" Dagdigian, June 2014, Technical Response 1o Shell’s Comment Letter, p. 21
M Dagdigian, June 2014, Technical Response to Shell’s Comment Letier, Appendix B, p. 2.
1% Dagdigian, June 2014, Technical Response o Shell’s Comment Letter, p. 21.
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sontaminated reservoir berms). The following arve volurme calculations for Reservoir 7 o exemplify the

difference in volumes of the reservoir below the original, natural grade compared o the reserveir berm.

Reterring to Figure 5, the volume of the reservoir below the osi ginal, native prade can be caleulaied as
follows:

Vieservoir = i # {0~ A)+ /%1! # ¢
g

[ACE

S |
y- P———— R
h ] Reservoir Reservolr velume above original, Reservoir 4
: harm native grade berm %
4 e k
! Reservoir volume below original, ; jd

native grade ' E

MOT 7O SCALL

Figure 5. Cross Section of Typical Reservoir and Surrounding Berm..

Where,
Viesarvair = volume of reservoir below original, natural grade {cubic feet)
4 = area of reservoir at the floor level (square feet)
A= 354,061 sf. estimated based on historical reservoir topography 0
B = area of reservoir at the original, native grade level {square feet)
B 396,428 sf, estimated based on historical reservoir topography [ibid ]
d = depth of reservoir below the original, native grads (feer)

d=12.5 ft, estimated based on historical reservoir topography [ibid | and site conditions
described in geotechnical reports by Pacific Soils Engineering, Inc.!”

Given the values above, Vieener = 4,703,067 cu ft

o

Dapdigian, November 2014, Expert Report. Figure 6.

7 Pacific Soils Engineering, January 7, 1966, Preliminary soils investigation on Tract No. 24836 in the County of
Los Angeles, California, p. 1.
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The volume of reservoir berm can be caloulated as followe:

.

v, = {
DETN -
Z

Where,
Fiera = volume of reservair berm (cu f)
a = width of top of berm (fi)

o = 20 f, estimated average based on historical reservoir topography '®
b = width of botiom of berm at the original, native grade (1)
b= 6l

b= ’neigm of berm above the origimal, native grads (7

estimated average basec on historical reservoir topography [ibid )

A= 15 T estimated based on historical reservoir topography [ibid | and site conditions described
in gﬁamcglmmai reporis by Pacific Soils Engineering, inc.'®

{ = tength of berm (ft) measured along the center line of the berm
= 2,427 i, estimated based on historical reservoir topography |ibid |

Given the values above, Voo = 1,456,200 cu ft

There was not nearly encugh soil in the Reservoir 7 herm 1o fill the depression feft by the reservoir, The
shortfall is 8 huge volume of soil, estimated above 10 be more than 3 200,006 cu ft. This is the
approximate additional volume of soil beyond the volume available in the reservoir berm that was
required fo fili Reservoir 7. If no imported sojl was brought on site during grading,” then the additional
soil must have been from the perimeler and interior berms, Because the perimeter and interior berms were
not in constant contact with oil, it make sense that these berms were less contaminated compared fo the
reservoir berms. This explains why the centers of the former reservoirs and the shallowest soil has
generally fower levels of contamination than the deeper soil that now occupies the former reservoirs. Soil
in these areas was predorinantly from the less contaminated perimeter and interior berms.

in the case of Reservoirs 5 and 6, the difference between the volume to be filled and the amount of soil
available from the reservoir berm was calculated to be approximately 860,644 cu £ This difference is
smaller than Reservoir 7 due to the size difference of the reservoirs {2 barrels for Reservoir 7 as
compared (o 0.75M barrels for Reservoirs 5 and 6). The amount of soil available from the reservoir berm
corresponds to 55% of the volume needed to fill in Reservoirs 5 and 6, but only 31% in the case of
Reservoir 7. This difference in the relative proportion of volumes also explains the difference in the
distribution of the petroleum hydrocarbons contaminated soil between the larger Reservoir 7 and the

'* Dagdigian, November 2014, Expert Report, Figure 6.

¥ Pacific Soils Engineering, January 7, 1966, Preliminary soils investigation on Tract No. 24836 in the County of
Loz Angeles, California, p. 1.

* Dagdigian, November 2014, Expert Report, p. 14.
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smalier Reservoirs & and 6 as discussed below. Specifically, the smaller reservoirs heve less of a
“doughnut hole” of less contaminated soil in the center of the reservolr footprini, This s because the berm
volume from these smaller reservoirs would have filled more of the depression and the developers were
able (0 use less soil from the perimeter berms.

Uy, Dapdigian misinterprets the distribution of petroleus b throcarbon concentrations
goag P ! y

Barclay Hollander and Dr. Dagdigian want us {o believe that they minimally handled the soil af the site
during grading and development. However, mixing of hi ghly contaminated soil with less-contaminated

soil during grading best explaing the distribution of concentrations of petroleum hydrocarbons ohserved

1
. . ¥ - 3 b o - ilew =3 g
shallow soils. Hiphly.contaminated soils were ¢

used by leaking of petrolenm hydrocarbons directly into
the soils adjacent to the concrete-lined reservoir floors and berms. Less-contaminated soile {such as from
the perimeter berms) were intentionally mixed with the maore potend contamimation from the reservoir
berms and this mixture was spread over much of the site.

in addition to oil leaking out of the reservoirs, another source of contamination was the asphali coating on
the ouiside of the reservoir berms, and on the interior and perimeter berms, Some of the interior berms
even had asphalt roads along the top of the berms. Asphalt is largely composed of high-molecutar weight
petroleum hydrocarbons and aggregate. This asphalt coating was Tefi on site and mixed into the soil by the
developer defendants during grading activities in the 1960s:

{5 And so as we - as we moved that material,

16 the dirt into the — to compiete the compaction, the
17 asphalt just broke up. It just kind of got ground

1§ under and didn't require any special treatment. 'm

19 sorry, but it just simply disappeared into the mix. 2!

Among other things, asphalf frequently contains naphthalene. Grading the asphalt-impregrated soil from
the berms created a ring of naphthalene around the perimeter of the reservoir depressions. This pattern is
consistent with the naphthalene sampling results and is further evidence that Dy, Dagdigian’s theory of
contamination rising with an imaginary perched water table is without merit.

Mr. Yollmer dismisses the asphalt as not requiring treatment and simply disappearing. Dr. Dagdigian
does not acknowledge its contribution to the observed distribution of petroteum-contaminated soil.
However, | estimated the volume of asphalt spread across the site and buried to be quite significant. Mogt
of this material is likely now found in shallow soils because the interior and perimeter berms were used to
grade the site afier each reservoir had been partially filled with the soil from its own berm. This helps 0

explain the observed distribution of petroleum hydrocarbons in the reservoirs, and is furthered discussed

below.

? vollmer, March 13, 2013, Deposition, p. 116,
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In the foltowing calculations, | estimated the volume of the asphalt coating (o show that it s 2 significan

source of contammation at this site. (See also Figure 65,

For the Reservoir Berms: Foppar = (a + %) ¥ berm length * asphalt thickness

.

For the Interior and Perimeter Berms: | anphate = (24 F 23} * berm length * asphalt thickness

Where,

o = widdth of berm (fi

Reservoir Barm zhove tinterior and

originai, native grade Perimeter Berms

s

Asphalt material coating on outside

Asphalt material coating
reservoir berm surfaces above grade

] 2 L on surfaces above grade
g Cancrete reservair sidewall RO 70 SCAEE

Figure 6. Cross sections of typical reservoir and perimeter berms showing dimensions of asphali
COatings.

a = 20t for reservoir berms and 13 fi for interior and perimeter berms, estimated average based
on historical reservoir topography®?

x = 27 ft for reservoir berms and 22.5 ft for interior and perimeter berms based on an angle of
35.7 degrees and a height (h) of 15 fi for reservoir berms and 12.5 £ for interior and perimeter
berms. estimated average based on historical reservoir topography.

Berm lengih = 5,681 ft for reservoir berms and 7,613 ft for interior and perimeter berms,
estimated average based on historical reservoir topography.

Assuming an asphalt thickness of one inch, the total voiume of asphalt coating the berms (and
subsequently mixed into the soil and left on site) was approsdmately 59,000 cubic feet or about 4,000,000
pounds (based on a specific gravity for asphalt of 1.04).

* Dagdigian. November 2014, Expert Report, Figure 6.
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The fact that the reservoir berms were contaminated even when the grading oceurred in the 1960s is
reflected in the current distribution of TPHd in the soil of Reservoirs 5 and 6 ag compared (o Regervoir 7.
The current distribution of TPHd is presented in Figure 7 that was prepared using concentration data
provided by the RWOCR in the form of & Microsoft Excel electronic file in 2014, The data was
interpolated using C Tech Development Corporation’s Mining Visualization System (MY S) software
package, The daia was interpolated in 3D (threz dimensional) space using an Inverse Distance Weighting
(IDWV, Franke/Nielson) algorithm at a resolution of 8 by 5 by 0.5 feet in the X, Y and Z coardinate
directions, respectively. Sample locations included in the dataset with a negative depth {collected above
normal grade such as in planters) were excluded. TEHG resuits reporied as zero were interpreied to be

below the faboratory reporting Hmit or non-deiect, and were

equal to one-half the reporting fimit,

Figure 7 shows that, for example, at 5 fi below ground surface (bes), Reservoirs 5 and 6 exhibit overall
higher concentrations throughout the entire footprint of the reservoirs. Reservoir 7 exhibits lower
concentrations in the central area of the footprint and higher concentrations towards the perimeter of the
reservoir footprint. By contrast, when only concentrations between 50 and 675 mg/kg are plotled, the
pattern is reversed. That is, Reservoir 7 exhibits impacted soils over the entire footprint including the
central arcas, but Reservoirs 5 and 6 exhibit less soil with lower concentrations in the central foolpring
areas. The simple explanation {Cccam’s razor) is that the depressions of Reservoirs 5 and 6 had s smaller
volume below the original grade compared to the volume of their berms, and during grading the
depressions were more compietely filled with the high concentration soils of their own berms and
therefore exhibit higher concentrations throughout and up to shaliower depths. Reservoir 7 had a larger
volume betow the original, natural grade with respect to the volume of its berm and during grading the
high concentration soils of its berm was only sufficient to fil} the an outer ring of the depression and
additional, less contaminated soils from the interiar and perimeter berms af the site were used 1o fill the
center and the shallower portion of the depression. The volume calculations discussed above and < gure 7
showing the distribution of the TPHd concentration plotted al concentrations above 625 mg/kg and
concentrations between 50 and 625 mg/kg show how grading caused the distribution of shallow
petraleum hydrocarbons in shallow soils at this site.

Other supporting evidence of the existence of contaminated soil in the reservoir berms in the 1960s and
subsequent spreading of this material during grading is presented in Figures & and 9. Figure 8 shows an
aerial photograph from 1966 which illustrates how the reservoir berms were breached early in the
demolition program, presumably o accommodate removal of the roof structure, sludge and liguid waste.
The concentration profiles on Figure 8 (from data collected in recent years) clearty shows that high
concentration soils from the berm were spread outward during this initial phase of the demolition and
grading. It is striking that this pattern is discernable even to this day: it could only be formed if the
reservoir berms were already highly contaminated. Its contrastingly different contaminant distribution

pattern was caused by the need to push this section of the reservoir berm outward to create access for

é’gﬁwwwmmw i
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heavy equipment to reach the interior of the reservair, & ubsequently and according to Dr. Dagdigian® and
testimony of Mr. Leroy Volimer, ™ the reservolr berm vwas bulldozed inward fo 1 the resarvolr, and
clsewhere along the perimeter of the reservoirs, the distribution of the TPHd confirms that approach:
showing high concentrations forming a ring around the interior of the former reservoir. Anc as discussed
above, because of the insufficient soif volume in the reservoir berm to il the reservolr, lower
concentralion seils from the surrounding interior and perimeter berms were subsequently used to
complete the backfiliing of the reservoir to grade. Hence the presence of fower concentrations found in
soils in the ceniral area of the reservoir and in the shallowest soil interval,

Another important prece of evidence relates o soil borinigs advanced By Pacific Soils i January 1066,
mcluding B6 and BE which are shown on Figure 8. In 1966, these borings were advanced o depths of up
to 35 feet at locations outside the footprint of the reservoirs and there are no indications of contamination
in the descriptive boring logs.? Vet, as shown on Figure 8, the shallow soil in both these areas is now
contaminated with petroleum hydrocarbons. These areas were clean before the grading activities at thig
site and now they are contaminated. This is clear proof that the backfili used in the vicinity of borings Bé
and B8 must have been contaminated when the site was graded in 1967.

Dr. Dagdigian claims that “All petroleum hydrocarbon impacted soil that Barclay encountered was
retnoved from the fill material and stockpiled onsite,” and ultimately “hauled offsite for disposal”
{Dagdigian, 2014, Expert Report, p. 14). He expanded upon this opinion in his January 2014 submittal to
the RWQCB where he claimed that: “Petroleum Hydrocarbons ‘Explicitly- Known’ in Areas Outside the
Reservoirs Were Minor and, Where Encountered, Were Removed from the Subject Property.”® This is
clearly false, For exampie, in his 2011 Declaration Mr. Bach noted, “! would expect {o find higher level
of contamination in and around the old sump areas because it was not possible to remove all of what
wouid now be considered to be and prove to be contaminated soil” (. 10, lines 7.1 0). It appears that the
only contaminated soil removed from the site was soil so saturated with oil that it could not be adequately

compacted or would not accommodate adequate drainage. This was purely a geotechnical consideration.

Another exampie that contamination was evident during redevelopment in the 1960s is illustrated in
Figure 9. This figure shows details of an area north-west of Reservoir 7 where historical photographs
from 1968 captured discoloration of surface soils during final phases of the developmeny of the site, If
visible on aerial photography, this siained soil would certainly have been visible to workers on the
ground, yet this occurrence of contamination was rediscovered a few years ago when utility workers dug
a trench in that area: proof that “explicitly known™ areas of soil contamination were not removed in the

* Dagdigian, November 2014, Expert Report, Appendix B, p. 7.
* Volimer Deposition, Volume 1, March 15, 2013, pp. 80-84.
¥ Pacific Soils Engineering, Januvary 7, 1966, Preliminary Soils Investigation Report

. i,
* Diagdigian, January 2014, Technical Response o the RWQUCE Diraft Cleanup and Abatement Order, p. 7. e R
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1960s. Decades later, utifity workers uncovered contamination by a heavy Higuid and tarry product during

i

trenchi Fgure 2 which is a recent

¢ in the same area as shown in the historical aerial photo {see alsc
shoto from this location). The tocation and extent of this area was invest gated and documented in 201377,
and it ceincides with the stained ares in the 1968 aerial photograph. The distribution of the shallow TPHd
concentrations show the presence of a continuous zone of high concentration of TPHA in soils extending
irom under the Reservoir 7 berm between 2 and 5 feet bgs that connects 1o this area outside of the
reservoir footprint. This contamination was clearly evident to workers at the site duri ng demolition of the
reservours and grading of the site and vet it was not removed and was teff 1o be rediscovered in
homeowners” lawns many decades fater.

tn summary, we agree with the RWOCE s decision o name Barclay Hollander as a responsible party for
subsurface contamination at the Carousel Tract and we trust the analysis coniained in this letter will lend
further suppart to your determination. Thank vou for the opportunity to provide our comments on this
important prolect,

Sincerely yours,
L.EVERETT & ASSOCIATES, LLC
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fumes T. Wells, PhD, PG

¥ URS, February 2013, Delineation of Tar-like Material in the Vicinity of AT&T Excavations Near the Intersection
of 244th Sireet and Marbella Avenue, Former Kast Property, Carson, Califomia.
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Client. 22695-00160
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L ERONIC MAIL

ViA HAND DELIVERY AND BL

Dreborah Sinith

Chief Brepury Executive Officer

Los Anpgeles Reglonal Water Quality Control Board
320 West 4th street, Sute 200

Los Angeles CA 90013

Re: TENTATIVE REVISED CLEANUP AN ABATEMENT ORDER PURSUANT

THE INTERSECTION OF MARBELLA AVENUE AND EAST 244TH STRELT
CARSON, CALIFORNEA (SCP NO. 1230, STTE 11 NG, 2040330 CAO NG, R-
2611-0046)

SITE: FORMER KAST PROPERTY TANK FARM LOCATED SOUTHEAST OF
S

Drear Deborah:

We represent Barclay Hollander Corporation (“Barclay™) with respect to the foregoing
matter. This letier follows up on my letier to you dated December 24, 2014, which
responded in part to the December 8, 2014 correspondence from Paula Rasmussen to C.
Michael Carter on the topic of naming Barclay to the existing Cleanup and Abatement Ovder
No. R4-2017-0046 (“CAO™).

In my Decentber 24 letier, we described certain previcusly unavailable and highly relevant
evidence that has been developed In the ongoing civil litigation between certain residents of
the Carousel Tract and Shell, Dole and Barclay that bears directly upon the decision that you
have been asked to malee as 1o whether Barclay should be named 1o the CAQ. We have now
collected some of that evidence, enclosed with this letter, and below we describe a few of the
mere important documents that require vour attention before any decision is made in
response 1o the December § recommendation from the prosecutor:

v November 19, 2014 deposition of George Bach (“2014 Bach Deposition,”
transcript attached hereto as “Attachment A™);

Beifing - Brussels « Century City - Dallag - Denvar - Dubat - Hong Kong - Londor - Los Angeles « Munich
New York » Orange County - Pale Alto - Paris - San Franciseo + S80 Paulo Singapore - Washington, 0.0,
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e Toxpert Report of Jeffrey V. Dagdigian, Phlb. dated Novernber 14, 2014 (“Lir,
Dagdigian’s Report.” attached hereto as “A tidc,nmem B

e Rebuttal Report of Jeffrey V. Dagdigian. Ph.Dd in Response o the Plaintffs’
Expert Reports, dated D ,Ct‘i‘ﬂbﬁ”‘ ’?ZL 2104 ("D, Dragdigian’s Rebuttal Report,”
7y
/

attached hereto as “Atachment £
s Fupert Report of Charles Ko Faust,

e i, PG dated MNovernber 14, 2014 5Dy,
Fausi's Report,” attached hereto as

Lhmt 1if IJ

e July 7, 2014 deposition of ¥, Edward Rewnolds, Jr., RCY (“Reynolds Deposition,”
transeript attached hereto as “Attachment E7);

« Expert Report of Charles R. Faust, Ph.DD., .G, dated March 7, 2014 (“Dr. Faust’s
Rebuttal Conduct Report,” attached herefo as “Attachment F™);

e Ixpert Report of Mark Armbruster, dated March 7, 2034 (“Myr. Armbrusier’s
Rebuttal Conduct Report,” altached hereto as “/md et 7))

e Supplemental Report of William X Brasher, dated March 7, 2014 (M.
Brasher’s Rebutial (,ondt;ci Report,” attached hereto as “Aftachment 1),

s Varous County of Los Angeles Regional Planning Comunission (“Regional
Plamming Commission”) documents, dated fanuary 25, 1966, February 10, 1966,
August 9, 1966 (two), ‘%eptsmber 20, 1966 and September 21, 1966 (collectively
attached hereto.as “Attachment ') and

s County of Los Angeles Board of Supervisors {“Board of Supervisers™) meeting
minutes dated March 17, 1966 and October 20, 1966 (collectively attached hereto
s “Attachment J,

The Regional Board’s staft did not previcusly have this evidence and therefore it was not
considered by the prosecutor when it made 1ts recommendation to name Barclay on the
CAQ. Moreover, afier our June 2014 submission 1o the Regional Board unti} the December
& phone call from Mr. Unger, we did not have any reason to gather this additional evidence
and submit it to the Regional Board because we received no response from Rf*gion&l Board
stafl and we were never told whether or not the prosceutor was considering naming Barclay
to the CAO. In the meantime, the related civil litigation generated additional evidence, Now
that we have the Regional Board prosecutor’s response, it is clear that this newly generated
evidence must be considered before any decision is made to name Barclay to the CAG.
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Therafore, this letter and all aftachments listed above and references and mformation oited

tnerein should be included in the public record in this matter and be given full consideration
hefore making any decision. We explain the significance of this additional evidence nex:.

A Third Dav of the Deposition of Georoe Bach Talier by Counsel for the
Plaintifls and Shell Copfirms That AH Sienificant Petroleum Hvdrocarbor
bmpacts Knewn o Bavelay Were Dicposed Offsite, And Malkes Plain That The
HResional Board Has No Basis For Helvine op Mp, Rach's 2011 Usngwaorn
Statement to Support An Upposiie Findine.

We provide the transcript of the third day of deposition of George Bach, dated November 19,
2014, which had not been reviewed by the Regional Board prosecutor when it issued its
recommendation to name Barctay to the CAD. As vou may be aware, Mr. Bach personally
supervised the dismantling of the reservoirs and grading efforts to prepare the Kast property
for construction of the Carousel Tract in 1965-60. The transcript of this third day of
testimony contains additional testimony regarding his first-hand knowledge of the presence
and treatment of oil-impacted soils that were encountered during those efforts, which is
absolutely erttical to any evaluation of Barciay’s poteniial liability as a “discharger” under
the California Water Code. '

The prosecuter’s conclusion that the “contamination pattern presently on site likely resulted
from site development activities of fill and grading with site soils™ is based in substantial
part on its belief that during redevelopment there was evidence of petroleum hvdrocarbon
odors in the berm soils and observable imnpacts to soil directly beneath the reservoir floors.?
Yet the only evidence cited by the prosecutor for these two propositions is an unsworn
statement signed on May 13, 2011 by Mr. Bach (*2011 Statement”). In order to reach this
conclusion based solely on the 201 1 Staiement, it was necessary for the prosecutor to (i)
disregard the sworn deposition testimony of muitiple witnesses, including that of Mr. Bach,
that does not support the prosecutor’s conchusions; (i) interpret ambiguous language in the
2011 Statement in ways that are not appropriate in the circumstances; (iii) ignote the inherent
lack of evidentiary value in the inadmissible hearsay presented by the entire 2011 Statement
taken while the witness was working with the lawyers for only one side in the litigation,
which side had not given him access to documents to refresh his recollection excent notes
made by the lawyers who were advocates for only one point of view; and (iv) disregard the
declaration submitted by Mr. Bach in Jupe 2014 {2014 Declaration”), which expiained and

Regional Board Site Clganup Program Response to Comments on the Drafl Revised Cleanup and
Abaternent Crder, Former Kast Property Tank Form (“Comment Chart™) at 17.
Comment Chart at 44,
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clarified the crroumstances i which the 2011 Statement was made and stated that his 2013
deposition better represented his first-hand knowledge of what ccurred at the Subject
Property after he had been given an opportunity to refresh his recolleciion with historical
doCuments.

Adter Barclay’s June, 2014 submussion to the Begional Board, the deposition of Mr. Bach
was recpened at the request of Shell and Plamt s for the spectfic purpose of asking him
about the 2011 Statement. That deposition, which marked the third day of Mr. Bach’s swomn
testimony in the litigation, was taken in Novemoer, 2004, All of the guestions were asked by
counsel for Shell and Plaintiffs.

That deposition testimony confirms that the prosecutor’s reliance on the 2011 Statement is
misplaced. Even before Mr. Bach’s deposition was reopened, there were four eye-wilnesses
still living who had given depositions on the subiect of spreading the berm soils and ripping
the concrete floors during the 1965-66 redevelopment activities. These eve-witnesses are
(eorge Bach, Lee Vollmer, Lowel! Anderson, and Al Vollmer. In their depositions, which
are admissible evidence, each testified that they did not observe any petroleum hydrocarbons
in the berm soil® Those who were asked about odors testified that there were no petroleum
odors 1n the berm soil.® Thus, all of the admissible evidence contradicts the prosecutor’s
conclusion on that poinl, The same 15 true for observations of soil beneath the reservoir
bottorms seen when the concrete floors were being ripped. All of the eye-witnesses who
observed the soil beneath the siabs on the reservoir bottoms observed no peiroleum
bydrocarbons beneath the ripped concrete.” Al Vollmer in particular was cross-examined
closely about this.® Once again, all of the admissible evidence contradicts the prosecutor’s
conclusions on this subject.

As noted in my December 24 letier, the Regional Board prosecutor relied exclusively on its
mterpretation of Mr. Bach’s 2011 unswomn statement despite the fact that Mr. Rach’s
subsequent June 26, 2014 declaration’signed under penalty of perjury, explained that the

Bach Deposition, March 7, 2013 at 143:23-144:4; L. Vollmer Deposition, March 15, 2013 at 86:2-87:1;
Andersorn Deposition, December 18, 2013 at 35:9-36:8; A. Volbmer Peposition, Jamnary 34, 2014 at 44:3-
15.

Anderson Deposition, December 18, 2013 at 36:9-12; &, Vollmer Deposition, January 14, 2014 ar 60:4-6:
PHRT9-1 T2,

Bach Deposition, March 13, 2013 at 188:15-18%:1; L. Vollmer Deposition, March 15, 2013 at 9711 5083
Anderson Deposition, Deceinber 18, 2013 at 42:4-12; A. Vollmer Deposition, January 14, 2014 ar 61:18-
G2:7, 62:19.22; 109:14-110:11.

A. Vollmer Deposition, Jamzary 14, 2014 at §1:18-62:7.

In my December 24, 2014 letter, [ evroneousty referred o this as & “2013% declaration.
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2001 unswomn statement should not be relied upon, and that the 20714 deeclaration and his
March 7, 2013 and March 13, 2013 depositions provided the most reliable account of his
firsi-hand memory of the events surrounding redevelopment of the Kast Site in the 19605 up
to that point. Much of the 201} Statement 15 sirniilar (o fhe testimony given by Mr. Bach
during his 2013 deposition, but as Mr. Bach explaing in his 2614 declaration, by the time of
tis deposition, he had been given an opportunity 1o refresh his recollection with documents,
semething the Plaintiffs® lawvers did notgive him o chance to do before he signed the 2013
Btatement while working exciusively with thea:. Inexplicably, the Regional Board staff
focused on z few differences between the 2011 Statement and the 2013 deposition and,
without explananon disregarded the admissible evidence (the deposition) in favor of the
inadmissibie evidence (the 2011 Statement) based upon an interpretation that the person who
signed the Statement clearly refuted.

In his November 2014 deposition, Mr. Bach, testifying under cath and subject to cross
examination by lawvers for Shell and the Plaintiffs, directly refutes the “factoal” assertions
made by the Regional Board stafl in its document attached to the December &
recommendation entitled, Site Cleanup Program Response to Connmnents on the Dirafly
Revised Cleanup and Abatement Order, Former Kast Property Tank Form (“Comment
Chart™), and which they claim are supported solely by Mr. Bach’s unsworn statement in
2011 Mr. Bach 1s unequivocal in his deposition testimony that he did not see or smell oil in
the berm soil that was used as {il] or in other soils on the property.*he did not observe oil in
the soll below reservolr floors, and he saw no ponding of oil onsite.'® He also clarifies that,
contrary to the way in which his 2011 unsworn statement has been misinterpreted,
petroleum-impacted sand used to clean oil residue was not blended with clean £ and left
onstie.”” Mr. Bach’s 2014 deposition testimony, considered in conjunction with his 2013
depositions and 2014 sworn declaration, provides the most comprehensive, competent
evidence of his first-hand knowledge of events at the Site and provides no support for the
prosecutor’s reliance on the 2011 unswom, and inadmissible, statement.

What is particularly noteworthy about this third day of deposition-—and what we ask you to
pay specific consideration to now— is Mr. Bach’s testimony regarding his 2011 unsworn
statement. Like his 2014 declaration and earlier depositions, Mr. Bach’s deposition contains
testimony that convincingly negates any basis for relying on the 2011 Stalement to conclude
that any petroleum hydrocarbons were left onsite by Barclay.

* Bach Deposition, November 19, 2014 at 126:16-127:1; 127:19-129:6; 130:4-132:11.
” Bach Deposition, November 19, 2014 at 130:4-132:11,

Bach Deposition November 19, 2014 at 135:4-136:10.

Bach Deposition, November 9, 2014 at 120:4-124:20.

i
11
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The Eegional Board prosccufor purports to glear facts from the 2011 Statemeny that are

necessary for the conclusions it draws regarding Barclay's Hability: however, the 2071

Staternent would not be admissibie under the most basie rules of evidence and it has baen

long established that no California court would permit reliance on it to support a finding of

tact. See, e, Fishbaugh v, Fishbaugh, 15 Cal, 2d 445, 457 {1940} {basing conclusions

upon inadmissible evidencs may constitute sufficient ground for & reversal of judgmenty;
TT 948 (noting that ono

“the madnussibility of the
e duty of the trial court to disregard the madmissible

Estaie of Pieree,
evidence came o lig
portion of the evidenece”).

T was

The 2011 Statement is not compeient evidence under the Fvidence Code because 1 is
hearsay and not subject to any recognized hearsay exceptior. Fvid. Code § 1200
Furthermore, 1t was not stigned under penalty of perjury (BEvid. Code § 710), Mr. Bach does
not have personal, first-hand knowledge about much of the contents of the statement (Evid.
Code § 702(za)), and information n the statement is a produst of speculation rather than Mr.
Bach's memory (Bvid. Code §§ 792, 830). Each of these reasons is clear from the face of the
document and from the 2014 declaration, but if there were ever a donbt in anvone’s mind, 4
reading of Mr. Bacl’s 2014 deposition transeript would remnove it.

Mr. Bach explained in the November 2014 deposiiion that the 201 | Statement represented
his best recollection at the time it was written and signed, but that it was written without the
benefit of looking at documents generated at the time the Kast Site was developed. He
stated, “The statements n here are what [ believed to be true after 25 - 40 vears of not
tooking at it. It's what T could recall at that time with no reference material, just out of my
head.”™” Once he had the opportunity to review documents, his recollection was refreshed
and he could offer an accurate account of his first-hand knowledge.

In his most recent deposition, Mr. Bach also offered clear and unequivecal testimony that
many purported “facts™ detailed in the 2017 Statement did not reflect his own firsi-hand
knowledge. For example, he testified that he did not detect petroleum hydrocarbon odors in
the soil, and that he included an account in the 2011 Statement of odor in the soil only
because he thought be remembered it being in a soils report:

Q. Okay. Now when you were meeting with Mr. Mitehell in order to prepare -
and subsequently prepared your {2011 staterment], vou spoke with him about
some — some of the seil having odors. Do vou recsl] that discussion?

{Ohiections)

" Bach Deposition, November 9, 2014 at 117:17-21.
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Wir Bach: We discussed that there was a soils report that indicated that there was some
odor. 1didn’t - - mysell, | didn’t recall smelling or having the odor there, b
it was in a report.””

Likewise, Mr. Bach m’p izined that he did not personally observe petroleum hydrocarbons in
soil under the reservolr floors, but that he sav i
hvdrocarbons containad in i‘_hc; hcmng ingsn g

om of the presonce of netroleun
soitls report

{2 You wrote 1n your [2011 statement] that you did find that the soil immediately
© under the concrete wasg oil stained and had an ador, eorrect?

{Objections)

Mr. Bach: No. What 1 said was we did Tmd it, but that was based on the comments from
the boring logs that were — that I did look at at thai time. So P'm ~

93 And vou didn’t -

Mr. Bach: - quoting from somebedy else, ™

e

Mr. Bach: 1Us from [a soils] report and 1t's what the observer saw and the way he
classified the material. And @ took the information from that,

The prosecutor is well aware of the soils report Mr., Bach references in the above passage; it
is & drainage study dated March 11, 1966 and referred to repeatedly by the prosecutor in its
comments. It is the only document in the record that refers to boring logs that mention oil
adors, it 1s a single piece of evidence. One item of evidence cannot be expanded into more
than it is by lawyers who persuade a witness in his eighties, without the benefit of
documents, counsel, or cross-examination, o sign a document that refers to the fact without
referrng 1o its source.

Finally. the 2011 unsworn statement must be disregarded because Mr. Bach testified that the
statement 1s riddled with speculation that was included at the request of plaintiffs” counsel in
the civil lingation:

Mr. Bach: {Areas identified in the 207 1 Statement as those that “might have higher
tevels of contamination”] were written because T was asked to speculate about
where things might be found. In the notes that Adam [an attorney at Girardi-
Keese] sent me, that was one of the requests.

{(Motion 1o sirike, Objection)

t3

Bach Deposition, November 9, 2014 at 126,16-127:1.
14

Bach Deposition, November ¢, 2014 at 130:4-17, 132:9-11,




[eborah Smith
January §, 2015

Page ¥

My Bach: That’s what he asked me to do,

. 1hat’s a good question. Mr. Bach, were you referring to {plaintiffs” counsel]
or [Barciay’s counsel] when you said you were doing what he instructed vou
to do?

M. Bach: [Plaintifis” counsel s] neoplet’

Mr, Bach's testmony makes clear that the prosecuior’s reliance on the 2011 unsworn
statement 15 arbitrary and without basis, especially in light of the already robust compilation
of admissible evidence in the Fegional Board’s possession related to Mr, Bach and the
subjects he addresses. See Houghialing v. Super. Cr. 17 Cal. App. 4th 1128, 1141 (1993)
(“recognizing the “centuries old evidentiary doetrine that only trustworthy and reliable
gvidence should be considered...™); Dfala v. Bohlin, 178 Cal. App. 2d 292, 304 (1960}
{(“Resort must be had to the best evidence that is available.. ™).

in making findings of fact upon which a determination is made to name a party to a CAQ,
the Regional Board is duty-bound to consider all competent, admissible evidence. See. ¢ £,
Cniy. of San Diego v. Assessment Appeoals Bd. No. 2, 148 Cal. App. 3d 548, 558 (1 983}
{uphoiding trial court’s finding of abuse of discretion where board chose to disregard
important competent evidence); Marshall v. Depi. of Warer & Power, 219 Cal. App. 3d
1124, 1147 (1996} (“the only evidence which the [fact finder] is not free to disregard is
competent evidence”); Gilbert v. Gilberi, 98 Cal. App. 2d 444 (1950) (abuse of discretion for
failing to consider competent evidence). The decision by the Regional Board DTOSecUtor 1o
prefer the incompeteént and thadmissible 2011 staternent over a mouniain of credible and
admissibie evidence viclates due process protections, which are spelled out in the Califorsia
Administrative Procedure Act ("APA”) and the State Water Board’s own regulations. Under
both the APA and the State Water Board regulations, hearsay evidence, such as that
contained in the 2011 unsworn statement which is not the product of Mz, Bach’s personal
knowledge, may be used for the purposs of supplementing or explaining other evidence hur
shall not be sufficient in itself to support a finding unless it would be admissible over
objection in civil actions.” Gov. Code § 1153(c), (d) (emphasis added): Cal. Code Regs. tit.
23, § 648.5.1 (incorporating Gov. Code section 11513 by reference); see also, e.g., Molenda
v. Dept. of Motor Vehicles, 172 Cal. App. 4th 974, 996 (2009) (“The mere admissibility of
evidence at an administrative hearing does not confer the status of ‘sufficiency” to support a
finding absent other competent evidence™ (citation omitted).); Daniels v Dept. of Moror
Vehicleg, 33 Cal. 3d 532 (1983) (noting that Gov. Code. section 11515 “render{s] hearsay

¥ Bach Deposition, November 9, 20714 at 137:22-13%:11.
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evidence msufficient in itself to support & finding™); see wlso Evid, Code § 1200 (defining
hearsay evidence).

“While administrative bodies are not expected to observe meticulousty alf of the ruleg of
evidenes applicable to a court trial, comunon sense and fair play dictate certain requirements
for the conduet of any [proceeding! at which facts are to be deternvined. Ameong these

{is}.. hearsay evidence standing alone can have no weight ™ Desert Turf Club v, Bd of
Supervizsors, 141 Cal, App. 2d 444, 455 {1956) (ovdering the board 1o annul an order and
reconsider an application “wholly excluding each and every msiance of hearsay testimony
unless supported by property admissible tesumony™); accord Ashford v. Culver City Unified
School Dist., 130 Cal. App. 4th 344, 34% (2005 (finding that the board’s reliance on hearsay
evidence alone to support its findings vielated Gov. Code section 11513 and concluding that
“no responsible person would rely solely on the funauthenticated hearsay evidence],” which
precluded the board’s consideration of it).

The law does not permit the Regional Board (o simply point to its relaxed evidence standard
as justification for ignoring superior evidence 1a its possession in favor of making a finding
baged on mcompetent evidence; nor does 1t permit the Regional Board now to ignore highly
relevant evidence that was previously unavailable before making its final determination. As
such, Mr. Bach’s 2011 Statement must be disregarded and Mr. Bach’s 2014 deposition must
be considered before vou make the decision 10 accept or reject the prosecutor’s
recommendation. if you follow that procedure as required by the law cited above, you will
not be able to make the determinations recommended by the prosecutor that rely on Mr.
Bach’s 2011 unsworn staterment.

2. Further Developed Expert Opinions Resarding Fate and Transport of
Petroleum Hydrocarbons Provide Uverwhelming Suppert for Dr. Dagdisian’s
Upinion That Upward Migration Fxplams The Contaminant Distribution a1 The
Carowsel Tract Todav.,

Barclay’s last comprehensive submission to the Regional Board staff on Jannary 21, 2014
contained an opinion by Dr. Jefirey V. Dagdigian that the distribution of petroleum
hydrocarbons seen in the fill soil above the former reservoir bottoms and associated lower
berms at the Carousel Tract today is explained by the upward migration of historic
discharges left by Shell at the Site, which is caused by capillary action and other factors such
as buoyancy. The Regional Board staff reviewed Dr. Dagdigian’s opinion and—while it
agreed that capillary action is responsible for some upward movement of petroleum
hydrocarbons at the Site—it nevertheless concluded that such upward migration “cannot
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account for the larger portion of the peiroleum hydrocarbons found in shaliow surface soils
aeross the Site. ™" This conclusion disregards Drr. Dagdigian’s June 3G, 2014 submission to
the Regional Board in which he expanded on his opinton concerning the role of buovancy in
the upward movement of contarninants as well as pressure and fluid saturation. Since the
prosecutor did net respond to these la ier p(}fnt%a we request clarification whether the
progecutor ever fully considered and weighed Dir, Hgian's June 2014 submission As
discussed below, because the prosecutor zz&hm o data teken both inside and cutside the
former reservoir footprint, we also request clarification whether the prosecutor’s analysis
mistakenly applies the top-down patterns of petroleum hydrocarbons found in specific areas
outside the footprint that Dr. Dagdigian has said should demonsirate such top-down patterns
to areas inside the footprint that in fact do not demonstrate top-down patterns.

in eny event, since the time of Barclay’s January 21, 2014 submission, substantial additional
expert work. has been compieted and 1s reflected in expert reports prepared for the liligation
regarding the fate and transport of petroleum hydrocarbons at the Site, including two by Dr.
Dagdigian where he has further developed s opinion concerning upward migration as the
explanation for the contaminant distzribution at the Site today, Dr. Dagdigian’s additional
opinions are also supported by another expert report developed in the iitigaﬁom and never
before sent to the Regional Board, prepared by Dr. Charles Faust, & pre-eminent
hydrogeologist with significani expertise in fale and transport of contaminants in the vadose
zone—ithe very subject at issue here regarding the migration of petroleum hydrocarbons lefl
at the Site by Shell.

Dr. Dagdigian’s Report and Rebuttal Report and Ir. Faust’s Report must be reviewed by the
Regional Board before a decision is made to name Barclay to the CAQ because they provide
even mote clarity of concepis that the Regional Board staff may not have understood.

Meost notably, Dr. Dagdigian’s Report now contains the results of a three-dimensional (“"
D7y model that Dr. Dagdigian developed using three million lines of datz from the Site.V

This model provides addifionat clarity of the patterns of petroleurn hydrocarbons in the
relevant areas, vielding compelim evidence consistent with the theory of upward migration.
Dy, Ddﬂdrgwu also took steps since the fcmuarv 21, 2014 submission to generate a more
complete database to serve as the basis for his 3-D model, and so the analysis contained in
his Report is based on the most complete, up-to-date data available at the time the report was
writien. The scientific methodology with which he generated the database, evaluated the
data, and created this model is outlined in Appendix C to Dr. Dagdigian’s Report,

16
e

Comment Chart at 4,
Dy, Degdigian Report at 36.
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Previous analyses of the distribution of petrolewm hvdrocarbons at the Site that wers
reviewed hy the Regional Board were based on a two-dimensional (“2-D7 model generated
by Shell’s consultant, rwsv;;w . using & less complete dataset than thai emploved by D
Pragdigian. " Dr. Dagdigian’s 3-12 medel demonstrates the Hmitations of this 2-1 mode! and
brings 1o Ewm 31”1?‘f icant information not previcusly available o the Regional Bemm A L,
Dragdigian sxplains in Appendix C to his Eh,pf}%" the benefit of the 311 mode! over

maodel is that it imterpoiates concentrations of TPHd hmwmn all sample depths in all
dimeimns, providing a moere accurate represeniation of the bateral and vertical extent of
impacied soil. The 3-1r model confirms Dy, Dagds gian ‘s opinion regarding upward
migration because it shows a patters of highest petroleum hydrocarbon concentrations close
to the original release locations at or beneath the {former reservoir floors and near the
mtersections of the floors and sidewalls and lower concentrations at shallower depths; the
contaminant concentration pattern follows vertical and lateral pathways that, combined,
confirm an overall upward migration: pathway within the former reservoir footprints and also
into the directly adjacent surrounding soil that once constituted the lower portions of the
berms,

Tor. Bagdigian’s Report and Rebuttal Report also r&fu{e the alternative explanation provided
by the prosecutor Tor the current distribution of petroleum hydrocarbongs at the Site. To
provide justification for its recommendation to name Barclay 1o the CAQ, the prosecutor
rejects Dr, Dagdigian’s upward migration theory in favor of an alternative explanation that
attributes the distribution of petroleum hydrocarbons to the actions of Barclay, The
prosecutor concludes that “the current contamination pattern in the Siie soil is explained by
the procedure Barclay used to backfill and compact berm soil into the former reservoirs
which resulted in a random pattern which characterizes the present hydrocarbons onsife, 7
However, the prosecutor’s characierization of the true, current distribution of petrolewm
hydrocarbons at the Site as random is inaccurate. Dr. Dagdigian’s Report and 3-D mode!
shows that the pattern of hydrocarbons onsite 1s not “random,” and so could not have been
created by Barclay's backfilling procedures. Dr. Dagdigian demonstrates that the pattern of
petroleum hydrocarbons requiring abatement today is instead correlated with releases that
ocowred during Shell’s operations.” 3-D representation of lateral and vertical petroleum
hrydrocarbon impacts to soil reveals that In many cases what looks to be what the Regional

Geosyntee, Transmittal of Concentration Contour Maps Former Kast Property, Carson California, Site
Cleanup No. 1230, Site LD, 2040330, Figures 4-9 (Apr. 29, 20117

Dr. Dagdigian Report at 36-37.

Comment Letter at 43,

D, Dagdigian Report at 27, 29-30.
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Board staff calls “highly variable™ patterns of distribution in Geosyniec’s 2-Ir modeling® ix
not variable at all, but is fully explained by a more accurate picture of the contaminant
migration pathways due to forees mcmdmg capillary action, buovancy, and pressure. ¢

Dr. Dagdigian’s Rebuttal Reporf also provides additional an'*]y«;if“ havond what has been
presenied 1o the Regional Board praviously on this topie. In that report, 1 r. Dagdigian
explaing that the mrocedure used by Barciay would have s eml ted i anoga,nm b soils and
randormly (iis‘;“f.r%bzifﬁ('i hydrocarbons, which is de ﬁi’}i“" v nat the pattern seen on the Site today
or reflected in the 10,000 soil sample analyses of TPHA and three million lines of data that
support Dr. Dagdigian's theory. Dr. Dagdigian®s 3-I3 model requires a fresh look at the
patterns of petrelenm hydrocarbons. Based on mat fresh look, we anticipate you and the
Regional Board will agree with Dr. Dagdigian and disagree with the prosecutor’s conclusion.

I addition, if we are allowed the requested bearing where we can cross-examine the
prosecutorial staff claiming to have opimons about the patterns, we anticipate that yvou will
agree with D1, Dagdigian and disagree with the prosecutor’s staff on this critical issae.

Dr. Dagdigian’s Report must be reviewed and considered before determining if Barclay
should be named 1o the CAG for the additional reason that it directly refutes the prosecutor’s
rejection of his upward migration theory. The prosecutor relies solely on its analysis that
capillary action could oniv account for “limited” upward migration of petroieum
hydrocarbons at the Site.™ This was the very same position taken by Dir. Johnson, an expert
retained by sheli, who submitied a letier to the Regional Board in June, 2014, Dy, Liagdigian
responded to Dr. Johnson’s letter by pointing out that while he was correct that capillary
action could only account for vertical movement of a certain amount, the remainder of the
distance of upward migration was accounted for by buovyancy and other forces. v, johnson
understood this because he was careful to mit Jus letter to a comment only on capillary
action and he did not comment on the entirety of Dr. Dagdigian’s theory of upward
migration. However, giving everyone the benefit of the doubt, Dr. Dagdigian explained in
Getail in his June 30, 2014 repoit how buoyancy worked in the specific environment of the
Carousel site, where sometimes petroleum hydrocarbons would wick upward through
capiliary action and come to rest; then rain or irrigation would cause an area to become
flooded thereby causing the petroleum hydrocarbons to move further upward in the saturated
ground. Over the ensuing 40 years since the redevelopment, those combined forces explain
the additional vertical migration seen in the contaminant distribution today,

* Comment Chart at 54.

B Gee, e, Comment Chart at 46-48.
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" Because of the importance of this subject, we asked Dr. Charles Faust, a highly regarded
hydrogeologist with cxpertise iny the movement of Hguids in the vadose zone, fo provide o
further explanation of how the vertical and lateral movement of petrolewn hydrocarbons
worked in this case. That short deciaration by Div. Faust was submitted to the Regional
Board on the same day as Dy Dagdigian’™s June submission. The prosecutor makes no
mention of buovancy or pressure when 1t reiects Dr, Dagdigian’s upward migration theory.
mor does the prosecutor explain why i relects the points made in the Jups reports of D

Dagdigian or Dr. Faust,

in furtherance of its rejection of upward capillary migration, the prosecutor states that data
aftached 10 a June 16, 2014 comment letter from Shell’s project manager, Douglas J.
Weimer, which included several examples of purported top-down patterns of migration in
shallow soils, supports the conclusion that “site demolition and grading activities [rather than
upward capillary migration} account for the eccurrence of petroleum hydrocarbons in
shallow soils in Reservoirs 5, 6, and 7 formerly af the Site” (emphasis added)™ But, as Dy,
Dagdigian explains in his June submission, more than two-thirds of the sampies provided in
Mr. Weimer's submissions were taken from outside of the reservoir foviprints. The data
provided by Mr. Weimer makes no distinetion in location between the areas within the
former reservoirs footprints and other areas outside the regservolrs where one would expect
top-down patterns of concentrations in certain areas due to Shell’s operations. Indeed, ag .
Dagdigian explained in his June 2014 submission, data provided by Mr. Weimer shows an
overall upward migration pattern of petroleur hydrocarbons within the reservoir footprints,
and it shows top-down patterns precisely in the areas specified in Dr. Dagdigian’s January
21, 2014 report as those where discharges to surface soils took place during Shell’s
operations (i.e. the former sump area east of Reservoir 5 and the pump house area), The
prosecutor provides no response to Dr. Dagdigian’s immportant evaluation of information
provided by Mr. Weimer; nor does 1t explain how it can rely on Mr. Weimer in light of Dr.
Dagdigian’s critigue. The prosecutor simply ignores the logical problems with Mr.
Weimer's evidence, side-steps his fallure (o distinguish between the sample focations, and
treats the Weimer evidence as though it shows patiemns in the former reservoirs even if it
does noi. This appears to be one of the bases for the prosecutor’s finding that grading
activities account for petrolenm hydrocarbons in shallow soils in the reservoir footprints.

We do not understand why the prosecutor would limit its criticism to capillary action without
addressing the other {actors that contribute to upward migration, and why it would disregard
Dr. Dagdigian’s expert analysis of data unless it simply never read the June submissions of

Comment Chart at 85-86.
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U, Dagdigian and Dy Faust, We understand that those submissions were received by the
Regiona) Bosrd based on thewr inclusion on the Comment Chart, but the prosecutor failed 1o
respond o or otherwise acknowledge these important components to Dr. Dagdigian’s theory
of upward migration when it responded to the Janvary 21, 2014 submission.™ Af a minimum
they demonstrate strong reasons for a public hearing with & right 1o cross-examine the

prosecuionial staff to bave them explain their reasoning. And the absence of any anaivsis by
the prosecutor on this sublect certaindy justifies constderation of the latest scien '
v Dagdigzan and Do, Faust i the attached submossion.

Like Dy Dagdigian’s Januvary 21, 2014 and June 38, 2014 reports to the Regional Board, Dr.
Dagdigian’s Report in the Utigation explains how other forces—Dbuovancy and, 1o a lesser
extent pressure—also effect upward migration and how those forces have worked in
conjunction with capillary action to move petroteum hydrocarbons 1o their present location. ™
Dy, Dagdigian has analyzed additional data and has developed the discussion of buoyancy
and pressure further since those submissions, and these elements of his theory warrant the
Regional Board's consideration now.

We have also included and urge you to review Dir. Faust’s Report filed in the litigation,
which confirms Dr. Diagdigian’s theory of upward migration. Div. Faust, who hias 34 vears of
experience in subsurface fate and transport of nos-aguesus phase lguids (“NAPLS™ and has
authored guidance documents for USEPA on topies relevant to his opinions in this matier,
conciuded that upward migration of petroleum hydrocarbons has occurred at the Site and is
the most hikely explanation of the current Site condifions.™ To reach his conclusion, Dr.
Faust conducted an analysis, not previously presented to the Regional Board, of the sand
composition at the Sie®™ and of site-specific data related to phase saturation (on rainfall,
water conternt of soil samples, and water saturation), a critical condition that influences the
mobility and migration of petroleum in the subsurface under D, Dagdigian’s theories.” Like
Dr. Dagdigian, Dir. Faust finds that the Site data is inconsistent with the prosecuior’s theory
that the pattern of petroleurn hydrocarbons within the reservoir footprints can be explained
by contamination in the berms during Shell’s operations and subsequent redistribution of
former berm soil during grading operations.” Dr. Faust explains that the prosecutor’s
conclusion that Barclay’s backfiliing of the interior of the reservoirs could create the current

s

See Comment Chart at 95,

Dr. Dagdigian Report ar 39-41.

Dr. Faust Report at 39,

* Dr. Faust Report at 12 and Figure 3.
¥ Dr. Faust Report at 39.

*Dr. Fanst Report at 74.
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patiern of petrolenm hydrocarbons is completely mnplavsible because the top of the berms
would have had 1o have been more contaminated than the desper sections of the berms and
there is no evidence to suggest that this was the case.”

3. MWew Tyvidence Continues to Support Phat County and Staie Hesulators Had The
Seme Knowledes That Barclay Had Abowt Petrolenm Hvdrocarbons and

.

Annroved The Proiect. Demonstrating What The Standards Were At The Thme,

The remaining documents which have been generated in the civil Htigation since January 21,
2014 and here submitted for vour review provide additional evidence from the time period
during wiich Barclay's development activities were conducted, They show, amang other
things, that Barclay met the standard of care and standard of practice at the time and
complied with ail applicable laws and regulations. The following also provides further
evidence that regulators approved development of the Carousel Tract with ful! knowledge of
the Site’s prior use as an oil storage facility, and that no one expressed concern that
development on the Site would pose a risk to human heslth or the environment. We have
noted the remarks by the prosecutor on the Cormment Chart (o the effect that evidence of this
nature is not relevant. However, based on the case law cited in our January 21, 2014 letier,
we believe that the prosecutor 15 wrong about that,  Barclay wishes to make #s record on the
issues identified in that letter and therefore submits this evidence to further support its case
on those issues.

Iny compunetion with our January 21, 2014 submission, we presented a report by Donald
Shepardson, a soils engineering standard of care expert. Since that submission, F. Edward
Reynolds, an expert designated by the Plaintiffs in the civil litigation to rebwst Mr.
Shepardson, has been deposed and it is necessary that the transcript be reviewed before a
decision is made by the Regional Board. Mr. Reynolds festified that he agrees with Mr.
Shepardson that Barclay met the standard of care at the tme when it left in place the
petroleum hydrocarbons (below the reservoir floors) which are noted in the March 11, 1666
Facific Soils Report.™

We also enclose & second repert by D, Faust, his Rebuttal Conduet Report, in which he
concludes that Barclay cenducted development activities consistent with the standards of the
time. Dr. Faust opines that Barclay’s reliance on visibility to defermine the suitability of
soils was reasonable, especially because analytical tools available today for testing the non-

31

Dy Faust Report at 24,
Reyneld’s Deposition at 115:19.29,
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observable composition of soil were not yet developed back then, Dr. Faust further explaing
that the fate and transport of hydrocarbons in the subsurface was not well understood in the
1960s and concludes therefore that Barclay had ne basis for knowing that hyvdrocarbons
below the reservoir floors would tmpact soil above the reservoir floors,

Armbrusier’s Rebutial Conduct Report explaing that there i3 ample evidences of
Barclay’s m‘if:mct;_m:: with County regulators and disclosure to those regulators of all facts
knewn 1o Barclay about the Kast Srte. Mr. Armbroster notes that during the process of
applying for a zoning change that would permit Barclay to construct homes on the Kast Bit
Barclay was required to comply with conditions of approval supplied by several County
departments and divisions. According 10 a document cited by Mr. Armbruster, these
inctuded the Flood Control District, the Health Departiment, the Road Department, and the
following divisions of the Department of the County Engineer: Design, Sanitation,
Waterworks & Utilities, Building & Safety, and Parks & Recreation. During that process,
none of these departments or divisions presented Barclay with a condition that Barclay
conduct environmental remediation of the Site before a zone change would be approved. Mr,
Armbroster opines that at the tme, it was not the standard of practice for developers 1o have
plans and conditions for environmental remediation in relation 1o seeking a zone change.

Similarty, Mr. Brasher’s Rebuttal Conduct Report determined that when Barclay was
applying for the zone change that would permat develepment of the Kast Site, no one
interested in the Carousel project expressed concern with repard to hazardous substances,
toxic pollution, health risks to humans, or a failure by Barclay to assess the negative impacts
of its work at Carousel. Mr. Brasher states that what Barclay knew about The subsurface
conditions of the Kast Site before development is contained in the March 11, 1966 Pacific
Soils Engineering Report, which was disclosed to the County engineer.

Mr. Armbruster and Mr. Brasher both base their opinions in part on various Regional
Planning Commuission documents and Board of Supervisers meeting minutes, which we alsc
enclose for your reference. Among these documents is an August 9, 1966 Regional ’ianmn(D
Commission memorandum that was provided to the Board of Supervisors and which notes
the Kast Site’s prior use as a petroleurn tank farm. This is just one example of evidence of
the Regional Planning Comumission’s and Board of Supervisors’ awareness of the Site’s use
as an oil storage facility but which fact did not raise cause for alarm on the part of regulaiors
at the time.

e ok i

We urge you to review and weigh all of the foregoing evidence before making your
deterrnination regarding naming Barclay to the CAO. This evidence, which was not
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available to the Regional Boerd prosecutor staff when it was making s recommendation to
name Barclay, does not support the conclusions that the prosecutor recormmends that vou
draw. For that reascen, this evidence must be carefully considered by you now and before
making any decision.

Finally, | refterate Barclay's requests from my December 24 letter that you allow for a public
hearing befure making any decision in order 1o address the cuestion whether Barclay is a
“discharger” under the California Water Code. That hearing would allow Barclay to present
its evidence, including this new evidence, allow for cross-examination of key witnesses, and
respond 1o the comments of the Regional Board’s prosecutor’s staff with respect to Barclay’s
prior submissions, among other things. The State Water Board Hself recognizes that the
issuance of cleanup and abatement orders is an action that is “of an adjudicative pature” and
therefore govemned by the Califormia Adminisirative Procedure Act™ and by regulations
adopted by the State Water Board™ * Both the Administrative Procedure Act and the State
Water Board regulations provide for a hearing and the opportunity to cross examine
witnesses, under oath, as Barclay has specifically requested.®

We understand that Mr. Unger has asked that you make & decision on the prosecutor staffs
recommendation to include Barclay in the CAO by January 9, 2015, However, there is
nothing 1 the recommendation that supports the need for a determination of Barclay’s
liability by the January 9 requested deadline—nor are we aware of any reason especially
given the long delay in that recommendation coming forth. In light of the fact that the
Regional Board has been aware of Barclay’s connection to the Carousel Tract since at least
2010 and that it has had months-—and in some respects, years—to evaluate evidence of
Barelay’s potential liability, there is simply no reason why you should not both consider the
foregoing recently developed evidence and provide Barclay the full hearing that the law
Tequires.

Cal. Gov. Code § 11400 et seq.

¥ Cal. Code Regs. t 23, §6 648-648.8

State Water Resources Control Board, Office of Chief Counsel, M. A M. Lauffer Chief Counsel
Memorandum {Ang. 2, 2006).

Cal. Gov. Code § 11513; Cal. Code Regs. 1. 23, § 648.5(a)(6). See also Desert Turf Chub v, Bd of
Supervisors, 141 Cal, App. 2d 446, 455 (1956} (“commaon sense and fair play” dictates that cross-
examination of witnesses should be permitted at administrative hearings).
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We look forward to your response to this tetter and the crucial iInformation contained herein.

Y Bk

ce: Nicole Kuenzi (Via Firsr Class and Elecrronic Mail)
See Attached for Additional Recipients
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Barclay Hollander Corporation (Vie U5 Mail)
5840 Uplander Way, Suite 202

Culver City, Cabifornia $0236

Peanne Miller (Via N Mail)

Morgan, Lewis & Bockius LLF

300 South Grand Avenue

Twenty-Second Floor

Lo Angeles, California 90671-31 32

Michael Leshie (Vi 1S Mail)
Caldwell Leslie & Proctor, PC
1000 Wilshire Boulevard, Suite 600
Los Angeles, California 90017-2463

Frances L.. McChesney (Vie US. Mail)
Attormey 1V

Oilice of Chief Counsel

State Water Resources Cowtrol Board
100611 Street, 22nd Fioor

Sacramento, California 95814

Jemnifer Fordvee (Via IS, Madd)
Attorney T3]

Offics of Chief Counsel

State Water Resources Control Board
1G0T T Sreeet, 22nd Floor

Sacramento, California 95814

Janice Hahp, Honorable Congresswoman, US House of Representatives, California’s
44th District (Vie {75 Muail)

Mark Ridley-Thomas, Supervisor, Second District County of Los Angeles (Via U8
Muail)

Jim Dear, Mayor of Carson ¢(Vie IS, Mail)

Nelson Hemandez, Carson City Manager (Vie US. Mail)
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Ky Truong, Uity of Carson (Via 15 Mail}
.

James Carlisie, Office of Environmental Health Hazard Assessment (Fie US. Mail)

411l Jones, Los Angeles County Fire Department (Vie 7S Mail)

Barry Nugent, Los Angeles County Fire Depavunent (Vie U5 Mail)

Shahin Nourishad, Los Angeles County Fire Department (Vie 7S Mail)
Miguel Garcia, Los Angeies County Five Department (Vie US. Mail)

Kim Clark, Los Angeles County Fire Department (Vie U5 Mail)

Hoang Ly, Los Angeles County Fire Department (Via U5 Mail)

Cyrus Kangan, Los Angeles County Department of Health (Vie US. Mail)
Angelo Bellomo, Los Angsles County Department of Health (Via US. Mail)
Karen A. Lyons, Shell Oil Producis US (Vie TS Muail)

Thomas V. Girardl, Girardi and Keese Lawyers (Vig VS Mail)

Robert W. Boweock, Integrated Resources Management, LLC (Via US Mail)




Morgan, Lewis & Backius ue
300 Sauth Grand Avenug
Twenty-Second Floor

Los Angeies, CA 900713132
Tet: 213.612.7500

Fas 215.6772.250%

WA G ENlewis.comm

Beanne L. Miller
Parinar

+1.213.812,2538
dimilfergmorganiewis. com

Japuary 7, 2015

Bis. Dieborsh Smith

Chiel Deputy Executive Otficer
Los Angeles Regional Water Quality Contrel Board o

320 West 4l Street, Suite 200
i.os Angeles, California 90012

Re:  TENTATIVE REVISED CLEANUP AND ABATEMENT ORDER PURSHANT
TOCALIFORNIA WATER CODE SECTION 12304 CLEANUP AND
ABATEMENT ORDER NO, R4-2011-0646

SIEE: FORMER KAST PROPERTY TANK FARM LOCATED SOUTHEAST OF THE
INTERSECTION OF MARBELLA AVENUE AND EAST 244TH STREET,
CARSON, CALIFORNIA (SCF NG. 1236, SITE ID NO. 2040336, CAD NO., Ré-
20310646

Diear Ms. Smith:

We represent Sheli Oil Company (“Shell”) with respect to the above-referenced matter. This
letier responds to the December 24, 2014 letter addressed o vou from Patrick W. Dennis of

{bson Dune & Cruicher, LLP *Gibson Dune™), counsel for Dole Food Company, ino. and

Harclay Hollander Corporation (the “Developer’™).

As you know, Shell bas been cooperating with the Carousel neighborhood invest] gation sinee
2608 and performing under Cleanup and Abatement Ovder No, R4-2011.-0046 (“"CAO") sinee &t
was 13sued on March 11, 2011, Shell has undertaken exhaustive efforts at tremendons EXPEnSe
o comply. Shell has been and continues to be commitied to the investigation and remediation
process and to implementing its revised Remedial Acvion Plan (“RAP”) in the Carousel
neighborhood upon its approval, '

There is subsiantial evidence that the Developer iz a responsible party and discharger under the
California Water Code and applicable law. To date, however, the Developer has failed and

Almaly Asizna Beling Boston Brussels Chicage Dallas Dubat Frankfur Harrigbutg  Farfiord  Houston  Londor Los Angeies  Miam Moscow
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refused (o participate 1n the investigation and remediation process and has not contribuied 2
peniy to the cost thereol. Accordingly, Shell urges the Repional Board to promptly issue the
Tentative Revised Cleanup and Abatement Order (C“Revised CAO™Y based on the substantial
evidence in the record, including all of the site investigation and sampling data and reports, the
comments and submissions by Shell, the Developer and others, and also based on the Decermber
§. 2014 Memorandum from Samue! Unger, Executive Officer, the December 8, 2014
c:arre.*;}a‘mdmcf““ irom Pauvla Rasmussen, Assistant Excecurive Officer, as well as the Regional

"y
Soard Site Cleanup Program stafl”s Respoose to Comments Received Regarding the Revised
Q\ ALY

[t 15 disappointing that the Developer continues its efforts 1o delay the Regional Board's issuance
of the Revised CAQ. Mr. Dennis misleadingly suggests that the Developer has not had sufficient
opportunity to present comments to the Revised CAO.' In fact, the Deve loper has had a full and
fair opportunity (o provide comments, and has provided extensive comments, on multiple
oceasions, over the course of more than three years.

The December 8§, 2014 Memorandom eorrectly summarizes the CAO Revision Process, the
multiple opporiunities for comments, and the voluminous comments submitted by the Developer
through its legal counse! at Gibson Dunn. See Memorandum by 8. Unger, af pp. 3-5.
Specifically, Gibson Dunn submitted comments to the Regional Board regarding their view of
the role of the Developer on at least the following occasions:

e OnSeptember 15, 2011, in response to the Regional Board’s 13267 Grder;

« OnJanuary 21, 2014, in response to the Proposed Draft Revised CAQ, after Gibson Dunn
obtalned two extensions of time to submit comments; and,

= OnJune 30, 2014, in response to the Regional Board’s Notice of Opportunity for
Additional Comments on the Proposed Draft Revised CAQ,

As the Regional Board Site Cleanup Program staff is well aware, and as the 98- ~page response (o
comments (“RTC”) reflects, the Developer’s comments were vc}hzmmom and appear o have

Mr. Dennis goes so faras to state that since Gibson Dunn last submitted comments, “we have not been told b Y
anvone af the Regional Beard whether they were considering naming Barclay, or not, on the CAQ.” Such a
comment is disingenuous, al best, given that Gibson Dunn and the Developer have been well aware that the Roard
has been considering naming the Developer & responsible party and discharger since the Revised CAO wag first
iwsued on Qcrober 31, 2013,

T2 285566951
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been carefully considered and ultimately rejected by the Regional Board siaff’ Mr. Dennis
proposes to submit additional information from the exact same witnesses whose theories and
testimony have already been carefully considered. There 1s nothing new, and there most
certainly 15 not “substantial additional and critical evidence™ not yet considered by the Regional
Board staff ag Mr. Dennis suggests.

[ndeed, the Regional Board stafl have already received and considered the comments, technical
opinions and testimony ot each of the witnesses Mr. Dennie seeks to proffer vet again in some
sort of repackaged form: Jeffrey Dapdigian of Waterstone Bnvironmental {who already provided
fus technical theory for the Regional Board's consideration), Mr, George Bach (whose
conllicting testimony was previously submitted by Gibson Dunn for the Regional Board's
consideration); and Dr. Charles Faust (whose declaration was also previously submitted by
Gibson Dunn for the Regional Board’s consideration).

Tellingly, Mr. Dennis chose not to submit with his letter the supposedly “substantisl additional
and critical evidence” from these individuals and contends that it will “take a few weeks” io
compile — & tactic which further demonstrates his clients’ goal of merely delaying a final
resolution of this important issue,

Mr. Drennis cites lo various alleged developments in the litipation involving his clients and the
Carousel residents, That litigation, however, will likely go on for vears. The first trial is not
scheduled to bemng until August 2015, The regulatory process should not be postponed based on
alleged developments in that iitigation.

However, the Developer has already had more than sufficient opportunity to “persuade you not
to narne Barclay Hollander on the order” and, simply, has failed. A hearing at this late junciure
Is not necessary, appropriate or mandated, and is designed to continue to delay issuance of the
Revised CAO '

For years, Shell has been incurring all of the costs assoeiated with the investipation and
remediation process. iU is long past time for the Developers io contribute, Neither the
Developer’s delay tactics nor the Developer’s continued efforts to shirk their responsibility

P My, Dennis accusatorily refers to Regional Board s1aff who “claim to have read” the technical reporis and
declarations; yer, the Memorandum and RTC demonstrate the Regional Board stafT"s thorough review of the
comments submitted by Gibson Dunn,

" Mr. Dennis also seeks o harass Regional Board staff, noting in his letter without citation to any supporting
authority, that the Developer purportedly “must™ have an opportunity (o question those on the Regional Board staff
who “claim 1o have read” the technical reports and declarations of Waterstone and disagree with those conclusions,
as well as those who relied on George Bach’s 2011 restimony, and (o “iest thair credibility and their credentials 1o
offer these conclusions in support of the prosecutor’s recommendation.” See Dennis letter, p. 4.

DB/ 2555606930
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should be further condoned. Shell encourages the Fegional Board to issue the Revised CAO ag
recommended by the Regional Board Site Cleanup Frogram staff, Repional Board Tyeeutive

Olficer Sam Unger and Assistant Executive Officer Paula Rasmussen,

Sincerely,

DL Mimmb

ce: MNicole Kuenzi, Esq.

meole kuenzi@waterboards.ca.gov

Frances L. McChesney, Esq.
frances.mechesney@waterboards.on. gov

samuel Unger, Executive Officer
samuel.unger@waterboards.ca.gov

Paula Rasmussen, Assistant BExecutive Officer
paula.rasmussen{@waterboards.ca.gov

Patrick W, Dennis, Gibson Dunn
pdennmis@gibsondunn.com

LIBAS 205560693
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TO ALL PARTIES AND INTERESTED PERSONG.

Fending Procedural Reguests regarding Tentative Bevised Cloanup and
Abatement Order Mo, R4-2011-0046, Forrmer Kast Froperiy Tank Farm

The Regional Water Quality Control Board, Los Angeles Region (Regional Board), acting
through Ms. Deborah Smith, Chief Deputy Executive Officer, has received several procedurs
requests and comments related to the Board's consideration of the Revised Cleanup and
Abatement Order No. R4-2011-0046 for the Former Kast Property Tank Farm {Revised CAD).

On December 24, 2014, Barclay Hollander Corporation submitted & request {December 24
Letter} to (1) submit additiona! written evidence, and (2) schedule 2 formal evidentiary hearing
prior {o the Regionail Beard's determination whether to adopt the Revised CAQO.

On January €, 2015, Barclay Hollander sent a second letter following up on the December 24
Letier, which describes and attaches copies of some of the additional documentary evidence
requested 1o be submiited to the Regional Board,

On January 7, 2015, Shelt Oil Company responded to Barclay Hollander's December 24 Letter.
Shell opposes Barclay Hollander's requests to submit additional evidence and for a formal
evidentiary hearing.

Alsa on January 7, 2015, Mr. Robert Bowcock of Integrated Resource Management, Inc.
responded to Barclay Hollander's December 24 Letter. Mr. Bowcock does not oppose the
request to submit additional evidence or the request for a formal evidentiary hearing as long as
his client is provided appropriate notice and cpporiunity to be heard. in addition, Mr. Bowcock
commented on the substance of the Ravised CAQ and attached documentary svidence to his
letter in support of his comments. The Regional Board therefore considers Mr. Boweock's letter,
in part, as a request to submit the additional substantive comments and the altached raport by
L. Everett & Associates dated January 7, 2015.

The Regional Board is considering these pending procedural requasts in light of the factual,
legal, and policy mallers at issue. The Regional Board will consider additional comments on
these pending procedural requests that are raceived by the Regional Board by 5:00 pm on
Friday, January 16, 20158, Please send comments by e-mail to

nicole kuenzi@waterboards.ca.qov, and to all parties and interested persens cc'ed on this
notice. If you are unable to submit comments by e-mail, comments may be submitted by mail to
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Nicole Kuenzi, Office of Chief Counsel, State Waier Resources Conirol Board, 1001 | Sireet,
22" Floor, Sacramento, CA 95814. The Regional Board will issue a determination regarding the
procedural requesis affer January 16, 2015

it you have any guestions regarding this lefter, pleass contast me at (916) 3224742 or gt
nicole kuenzifhwaterboards. ca.qgov.

Sinceraly,

-"‘/" N 7y 7 / s
‘w*f% ) _/fy%
Ve
# (- I
. . . I
Micole L. Kuenzi
Attorney for the Los Angeles Ragional Water Boarg

Co
Ms. Deborah Smith Deanne Miller, Esq.
Chief Deputy Execulive Officer Morgan, Lewis & Bockius LLP
dsmith@waterboards.ca.qgov dimiller@morganiewis.com
Mr. Samue! Unger Mr. Robert Bowcock
Executive Officer integrated Resource Management, Inc.
suriger@waterboards.ca.gov boowcock@irmwater. cam
Patrick Dennis, Esqg, Frances McChesney, Esq.
Gibson Dunn & Cruicher LLP Senior Staff Counsel
Plennis@aibsondunn.com Fechesney@waterboards.ca.gov
Krista Hernandez, Esq, Michael Leslie, Esg.
Gibson Dunn & Crutcher LLP Caldwall Leslie & Procior, PC
khernandez@aibsondunm.com leslie@ealdwelesiic.com

Interested parties e-mail list maintained by the Regional Board:

Bellomo, Angelo (LOS ANGELES COUNTY? <abellomo@ph.lacounty gov>:
‘Alan. Caldwall@shall. com”:
‘bbowcock@irmwater.com’;

'BCT@fire Jacounty.gov';

‘bjones@fire lacounty.gov'
‘caumais@girardikeese. com’;
‘chris.manzini@edelman.com”
‘crangan@ph.lacounty.gov';
‘derrick.mims@asm.ca.gov:

‘ed.plati@shell.com’;

‘eramirez@ph.lacounty.gov’;
‘eric.boyd@mail.house.gov';

[dear@carson.ca.us’

Carlisle, JIm@OEHHA <Jim.Carlisle@oehha.ca.gov>:
Kim.lesnigk@shell,com’;




kkatona@bos. facourity.gov':

Klruong@ecarson.ca.us”

testie@eoaldweall-lestie corm",
Cilsa@oerrell.com®

‘markridiev-thomas@bos lacounty.gov'

‘MarkGrivelti (mgrivetti@geosyntec.com) (mariveti@geosynisc.com;
relark@fire lacounty.gov',

reustancefdgeosyntec. com”

‘Robbie Ettinger (retinger@geosyniac.com) {refinger@gsosyntec.com):
Romero, Robert@DTEC <Robert. Romero@dtsc.ca.govs

riahara@boes lacounty.goy'

‘fvasquez@ph.lacounty.gov’

‘snourishidfire lacounty.gov'

Arano, Wendy@UDTSC <Wendy. Arano@disc.ca.govs

wuraigitire lacounty. govt

‘zafigealdwsll-iesiie. com”

“hristian Osterberg (christian.osterberg@urs.com)”

‘heather. berfield@fetratech.com’;

Javier weckmann@ietratech.corm’;

Nancy MeilahnFowler (nancy.meilahn. fowler@urs.com)"

‘Rebecea Frend (rebecca.frend@urs.com)’

'Roy Patterson (roy. patierson@urs.com)'

Romere, Roberi@DTSC <Robert. Romero@disc.ca.govs:

Lnger, Samuel@Waterboards <Samuet Unger@waterboards.ca.govs:
Hasmussen, Paula@Waterboards <Paula.Rasmussen@waierboards.ca.govs,
Heath, Arthur@Waterboards <Arthur Heath@waterboards.ca.govs:
Williams, Thizar@Waterboards <Thiz rWiliams@waterboards.ca.govs;
Kapahi, Gita@Waterboards <Gita. Kapahi@waterboards.ca.govs,

Fordyce, Jennifer@Waterboards <Jennifer.Fordyce@waterboards, ca.govs;
McChesney, Frances@Walterboards <Frances.McChesney@waterboards.ca.govs;
‘eric.boyd@mail.house.gov'; '
‘henry.connelly@rmail house.gov';

Laufier, Michael@Waterboards <michael lauffer@waterboards.ca.govs,
‘crangan@gh.lacounty.gov’

Kim.Clark@fire.lacounty.gov’;

‘deBoer, Krista (KdeBoer@aibsondunri.com):

Lagudis, Busana@Waterboards <Susana.lagudis@Waterboards.ca.gov>:
‘pdennis@gibsondunn.com’;

‘thernand@carson.ca.us”,

‘nhermnandez@gibsondunn.com”

Doug Weimer (douglas.weimer@shell.com) (douglas weimsr@shell com);
Ayalew, Tekiewold@Waterboards <Teklewold Ayalew@waterboards.ca.gov>




January 8, 2015

Dehorah Smith

Chief Deputy Executive Officer

Caiifornia Regional Water Quatity Contra! Board - Los Angeles Region
320 West Fourth Street; Suite 200

l.os Angles, Caiifornia 90013

RE: Tentative Revised CAD No. R4-2011-0048; SCF No. 1230, Site 1D No. 2040330
Dear Mz, Srith,

You were provided a voluminous box of documenis accompanied Dy @ letter dated January 8, 2014
from Mr. Patrick Dennis, counsel for Dole Food Company, Inc. and its wholly owned subsidiaries
Barciay Holtander Corporation and Oceanic Praperties, Inc. Mr. Dennis would fike to characterize thig
box of documents as previously unavaiiable and highly relevant evidence as 1o why his clhients should
not be named Responsible Parties in the CAG No. R4-2011-0046; SCP No. 1230, Site 1D No. 2040330,

The California Regional Water Quality Control Board - Los Angeles Region shouid confinuously review,
analyze and consider all information as it is presented. information has been generated concerning
CAC No. R4-2011-0046; SCP No. 1230, Site 1D No. 2040330 for many vears and | expect it wili
continue to be for many more.

What causes me greatest concermn is the apparsnt sandbagging of information by Dole Faod Company,
tnc. and is wholly owned subsidiaties Barclay Hollander Corporation and Cceanic Properiies, inc. in an
attempt to drag this process atong. Use of the language indicating "we have now collected some of that
evidence” and “below we describe a few of the more important documents” is really quit pathetic. Al
information needs o be submitied in complete form. This is not a game; all of the data concerning this
matier shoutd be in your possession immediately not subject to third party picking and choosing what
they want you to see and what they don't accompanied by misleading editorial.

The information in your possession the day you first considered narning Dole Food Company, Inc. and
fts wholly owned subsidiaries Barclay Hollander Corperation and Oceanic Properties, Inc. Responsibie
Parties was sufficient. Frankly, all the time delay has provided is the opporunity fo manipulate and
conceal further this poliuter's behavior when they made the cost-savings business-decisions to cover
up in liew of cleaning up, as they had coniracied to do.

Sincerely,

Mr. Robert W. Bowcock
Integrated Resource Management, inc.

ce; Nicote Kuenzi, Esg. RWQCB
Sam Unger — RWQCR
Tekewold Ayalew ~ RWQCBE
Thizar Tintut-Williams -~ RWQCE
Arthur Heath — RWQCB
Frances McChesney, Esg, - State Board
Jennifer Fordyce, Esg. — Siate Board

405 North indian Hill Boulevard (900) 621-1266
Claremont, CA 91711-4600 {S09) 821-11958 Fax ’
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CBATE: January 15, 2015

SUBJECT, RESPONSE TO THE JANUARY §, 2015 ROTIOE FROM NICOLE L, KUENTL
ATTORNEY FOR THE LOS ANGELES REGIONAL BOARD, TO ALL ‘
PARTIES AND INTERESTED PERSONS: PENDING PROCEDURAL
REGUESTS REGARDING TENTATIVE REVISED CLFEAMUP AND
ABATEMENT ORDER NG, R4-2011-0046, FORMER KAST PROPERTY
TANK FARM '

On January 8, 2015, the Site Cleanup Frogram Staff (SCP Staff) of the Regional Water Chuiality
Control Board, Los Angeles Region (Regional Board) received a notfice regarding pending
procedural requests with respect o Tentative Revised Cleanup and Abaterment Order No. R4-
20110048 for the Former Kast Tank Farm (Tentalive Revised CAD). This Memorandum
responds to the notice,

The SCF Stalf nas reviewed the January 8, 2015 nolice, the December 24. 2014 and January 4,
2015 letters from Glbson, Dunn & Crutcher LLF (Gibson Dunn) on bahall of Barclay Holtander
Cemporation (Barclay) to Deborah Smith, Chief Depuly Executive Officer, ragarding the
Tentalive Revised CAO, the January 7, 2015 letler from Morgan, Lewis & Bockiug LLP (Morgan
Lewis), on behaif of Shell Git Company, to Deborah Smith, regarding the Tentative Revised
CAD, and the January §, 2016 letler from integrated Resource Management, inc. to Deborah
sith regarding the Revised Teniative CAD.

The SCP Staff has no opinion on whether an oral hearing should be held before Ms, Smith, but
notes that bBarclay's regusst is surprising given that Barclay has known since at leas? Ociober
31, 2013, that the SCP Staff was considering adding Barclay and other narties o the CAGC. On
October 31, 2013, Paula Rasmussen, Assistant Executive Officer of the Regional Board and
Supervisor of the SCF Staff involved in this matter, issued z public notice oroviding the
opporiunity to comment on a Froposed Draft Revised CAC proposing (o add Barclay t;) the
CAQ. Since that dale, Barclay has had multiple opportunities to comment and has never cnce
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Deborah Smith "2 danuary 15 2018
Chief Deputy Dxecutive Officer
Los Angeles Reglonal Water Quality Control Beard

Y e g

In @ notice published on June 30, 2014, Shell was provided an

35 1o Barclay's subrittal, and Barclay was provided an opporfunity
st's comments. Shell and Barclay submitied fimely comments, The
i dD!"ﬂr‘“f:‘ﬁ“i‘&z submitted were exdensive and thorough. The pr,,pm hearig

wcf, i suﬂ'cers tghven the many opporiunities Barclay has had o submil written commenis
an }Ed(,i’lcﬁ re dinq Lue Proposed Drafl Revisad CACQL I Ms. Smith chooses © proceed
wﬁtf‘w g hearing, ihe SCF S guests e opportunity 1o commeant on any proposed hearing
f

3 T x..a i.-;‘sf‘n'!
woced uras,

The S0P Staft ijacts‘ o Barciay's request lo submit additional evidence i this matter,  As
ﬁai‘fﬂj ﬁh@\ , Barclay has had frany oo;}(}numa& i o 50 and was provided sxtensions of umn

& .c:em oppoTiunily o w1 Mg “%J“ﬂ%l’ii".« e.t:mmw IHC:‘F‘CJW ine evidence (o
3 pIE 3i8 [IH provide responges
Siaff has not had sufficlent ime o do hat now, hm does ! ave pralirinary resy
Gipson Dunn's December 24, 2004 lstter as Tollows:

Barclay Comment: Substantial additiona! and crilical evidence has been developed since
Barclay last submitied comprenensive commenis in Jandary 2014, nearly & year ago and it
riust be consicerad by you belore making any decision,

SCE Stalt Hesponss: Barclay claims that Waterstone's 3-dimensional model constitutes
“supstantia! addiffonal and critical evidence” that must be Consédmmd The SCP Staff disagrees
that the mode! constitules subsiantial or critical avidernice because | is not refevant o whether

Barclay discharged waste and, further, the medel is nof appropriate for the circumstances at the
Gite. In order o evaluate the meﬂ‘% s of 3-dimensional modeling, one has o understand how the
parent materials of soils are clagsified according o how they came fo be deposited. These are:
(1) residual or in-situ soils: those thaz havc-z« weathered in place from primary bedrock, and (2)
transporied maisrials: those that have besn moved and fransformad into soil.  Undisturbed in-
situ soll has more homogenaous physical properlies such as soil fexture, particle size, soriing,
and porosity than disturbed sol..  The development activities transformed the il matenal inic
helerogeneous soll profile that ts consistent with the observed shallow scll boring logs across
the site, The recognition of the lack of uniformity in hydrocarbon distribution due o varation i
soit particle size attests to soll heterogeneily. Consequently, 3-dimensional modeling wilt rmwi‘

provide refiable information to support the upward chemical migration theory of Walerstone, In
additior 1o the reasons set forth in its respense o commenis, the SCP Staff disagrees with the
use of the 3-dimensional model of a potential waste distribution pattern; such 2 model iz at begt
guestionable due to its conceptual inability to modal the complexity infroduced by soil
heterogeneity. Therefore, the Regional Board staff disagress with the use of the 3 dirne%hmal
modeling as evidence thai supports Barclay's contention that it did not discharge wastes at the
Site,

The SCP Siaff also obiects because Barclay hes providad no reason w“ it couid not have
submitted such a maodel during the comment period provided by the 8 d'f*” nor why the
Regional Boards should accep information that relates to lifigation fo Wh h én@ Regional Board
is not & party. The SOP Staff objects o the Inclusion of such “new” information.




Deborah Smith BCR Jarary 18, 201
Chief Daputy Executive Officer
Los Angeles Reglona! Water Quality Control Board

(R4

The SCF ,m” has provided detailed
m hmu of upward chemicai migrat
m m;lo ’mv» OGO

i its Response to Commenis regarding the
5, and while [T agrees i‘fna" alaets) mwarci

‘»ﬂ ;wg:‘.ib“y ;uﬂ;zzgjuﬁ'éz for the widespraad

reday Somment: Dr Faust confirms ‘ma capi
pefroleum hydrocarbons left at the shie 3
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misstates Dr. Faust's conclusions, v, Faust did not conclude ’tm,l sapll wv m‘ua}w saused he
upwam migradion of all the petroleurn hydrocarbons left at the site by Shell,

The Regional Board's stafl response on the distribution of petroleum nyvdrocarbons &t shaliow
depths on the Site expleined by Dr. Fausl and ofhers within the contex! of the theory of | }pwar@
migration from the reservoir floors to ahaikow d%’shﬂ has been adﬁ*quate y addressed in the
Fesponse to Comments Sections 1,08, 1,17, 1.1.8, 11141, 1.1.20 and 3.0.1

Eﬁ arciay Comments In the November 2014 deposition Shell and Plaintiffs cross-examined Mr
Bach under oath, and he confirmed ... that ai kpown petroleum  hydrocarbon
contamination al the site was disposed offsite.

B Siaff Response: The SCP Staff disagrees with the conclusions set forth in Gibson Dlmﬁ‘"@
!c,tfer. Mr. Bach's deposition under oath did not invalidate his sigtements cifed the
Waterstone Report. Morsover, the Walerstone Repor! slates that Ba; relay disposad of ‘tnrﬁe
dump frucks of p'&imieun hydrocarbon impacted soil during reservoir def‘ummiaszonma and Sita
development aciivities, Based on Site investigation daia, approximately 14 million bounds of
petroleum hydrocarbor impacted soils are present on Site. The mess estimate suggests that
thousands of ruckioads of pefroleum hydrocarbon impacied sofle would have been nesdead to
be exported offsite.  The amouni of soil that was exporied from the Site conforms with
eyewitness testimony referenced in the Waterstone Report that Barclay did nof overexcavate
patrolsum hydrocarbor impacted areas to remove all impacted soils and did jeave large
amounts of pelroleum impacted soll on the Site. The mass estimate also indicates the reservoir
berms were impacted by the petroleum hydrocarben waste., Mr. Bach's deposifion under oath
confirmad that only soil that was salurated | by petroleum hydrocarbons were removad from the
site. Mr. Bach's (JP}Z)GSEIOH under oath confirms that soils that were impacted by petroleum
hydrocarbons at levels less than saturation ware laf on site as addressed in the SCP Staffe

Fesponse fo Comments.




Debarah Smith - lanuary 15, 2015
Chiel Deputy Executive Officer
0% Angeies Regional Water Quality Control Board
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Sarclay Hollandar Corporation.
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in conclusion, the SCP Staff objects 1o the inclusion of additional evidence into the record, but if
such documents are included, reqguests the oppo;’tuﬂ ty to submit additional responses. ¥ s
Smith chooses (e hold an oral hearing, the SCP Biafl requests the opportunity 1o review and
comment on any proposed hearng proceduras,

if you have any guestions, please contact me at frances.mcches nov(ﬁnmtorma:d CE.O0Y or
(S16)341-0174 or Bam Unger at Samuel unger@walerboards.ca.oov or {(213)576-6605,

con See Mext Pags:




Deborah Smith -5~ January 15 2015
Chief Deputy Executive Officer
Los Angeles Regional Water Guality Control Boarg
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Patrick W, tiennis

Gibson, aunr & Crutcher LLF
333 oouzh Grand Avenue

Los Angeles, CA 90074-3187
pdennis@aibsondunn.com

Krista Hernandez

Gibson, Dunn & Crufohear LLP
333 Bouth Grand Avenus

Los Angeles, CA 8007 4-3187
khermandaez@aibsondunn.com




Deborah Smith -G -
Chief Depuly Executive Officer
Los Angeles Regional Water Guality Confrol Board

January 15, 2015
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Patrick W. Dennis

Direet: +1 213.220.7567
Fapo +1 213, 228.6567
Phennis@@ginsondunn.com

January 16, 2015

VIA EMAIL AND FIRST CLASS MAIL

freborah Smith

Chief Deputy Executive Officer
Los Angeles Regional Water Quality Control Board
320 West 4ih Street, Suite 200

Los Angeles CA 90013

Re:  TENTATIVE REVISED CLEANUP AND ABATEMENT ORDER PURSUANT
10 CALIFORNIA WATER CODE SECTION 13304 CLEANUP AND
ABATEMENT ORDER NO. R4-2011-0046

SITE: FORMER KAST PROPERTY TANK FARM LOCATED SOUTHEAST OF
THE INTERSECTION OF MARBELLA AVENUE AND EAST 244TH STRERT
CARSON, CALIFORNIA (SCP NO. 1230. SITE ID NO. 2040330 CAO NO. R-
2011-0046)

Dear Ms. Smith:

We represent Barclay Hollander Corporation (“Barclay™) with respect to the foregoing

matter and this letter responds to your January 9, 2015 notice that the Regional Board will
consider additional comments on pending procedural requests submitted in relation to
Tentative Revised Cleanup and Abatement Order No. RF-2011-0046 (“Revised CAC™.

Thank you for taking the requests in our December 24, 2014 letier under consideration. in
this letter we (1) further clarify the scope of Barclay’s request to submit additional evidence
into the record and for your review, (2) seek clarification regarding your planned treatment
of substantive comments submitied by other parties since December 8, 2014, and (3) sugoest
timing for the hearing we requested in our December 24 letter.

i. Scope of Barclay’s Request to Submit Additional Evidence

As we neted in our December 24 letter substantial, key evidence that bears directly on
whether Barclay qualifies as a “discharger” under the Water Code has been developed since
Barclay’s last comprehensive submission to the Regional Board in January 2014, Barclay’s
January 6, 2015 letter detailed applicable case law, certain California Administrative
Procedure Act ("APA™) provisions, and State Water Resources Control Board (“State

Beiing - Brussels - Cantury City - Dalias « Denver - [Dibas « Hong Kong ~ London - Lo An
Mew York - Orange County - Pala Alte « Pans - San Francrecs - $3a Paulo - Singapore. - W




Dieborah Smith
January 16, 2015

Iy a3
Page 2

Board”y regulations supporting our request that such evidence be admitted into the record
and carefully considered by the Regional Board before 1t makes any determination whether
to name Barclay in the CAQ. With the January 6 letier, Barclay submiited some of that
critical evidence to the Regional Board, including a Report by Dr. Dagdiglan that was—
unlike any of the submissions by any other party-—supporied by 3-I} modeling generated
using the most complete data set availabie to date from the Kast Site. Cur January 6
submission also mcluded sworn deposition testimony from the November 2014 deposition of
George Bach which, sccording to the California Hvidence Code and State Board reguiations
governing these deliberations, should supersede the 2017 unsworn statement by My, Bach
upon which the prosecutorial stafl erreneously rehed in making its recommendation to name

Barclay to the CAG.

In addition to the evidence Barclay submitted on January 6, new evidence that will directly
irform whether Barclay can be properly named to the CAO is being developed now and over
the next few weeks in the ongoing civil litigation, dcosta et al. v. Shell et al, We request that
this new evidence also be made part of the record and considered by you before making a
final decision whether to adopt the Revised CAO. Among this new evidence is the
anticipated deposition testimony of the very same Regional Board staff who serve as the
prosecution team here. The depositions of Teklewold Avalew, Thizar Tintut-Williams,
Samuel Unger, and Paula Rasmussen, noticed by Barclay just last week, are expected to
cover the bases and methodology the staff used to arrive at some of their conclusions
regarding the distribution of chemical contamination at the Kast Site. In fact, these four
individuals were specifically identified in the dcosta case by the Plaintiffs as their own
experts on chemical fate and transport at Site.

Further, in connection with the subpoenas Barclay served on these four Plaintiff-designated
experts, we are also asking for all documents that these individuals prepared, considered,
reviewed, or relied upon in forming their opinions for the Plaintiffs. We anticipate that there
may be documentary evidence in those materials that will be important and relevant to the
Regional Board’s consideration of Barclay’s status as a “discharger” as well.

Finally, based upon a letter received late yesterday, we understand that the prosecutor asks
that our request for the admission of additional evidence be denied. According to that letter
(1) Barclay should have submitted the new evidence during one of the comment periods
provided by the Site Cleanup Program Staff, and (2) evidence generated in litigation, to
which the Regional Board is not a party, should not be considered. With respect to the first
point, as we explained in our December 24 and January 6 letiers, this evidence was not yet
available during the comment periods offered by the Regional Board to Barclay, and so
Barclay could not possibly have submitted it earlier — certainly not during any identified
comment period. The Regional Board has three times reached out to Barclay and asked
Barclay specifically to provide comments—the first time in response to a 13267 letter in




Deborah Smith
January 16, 2015

3

Page 3

2011, then two years later in the fall o7 2011 I responss to the proposed CAC, and then
agair in June 2014 when it requested narrower comments in esponse to shell’s commenis
on the proposed CAC. Since the last comment period closed in June 2014, there has never
been any invitation from the Regional Board for more evidence, nor any mdication from the
Regional Board that it was sl considering naming Barclay to the CAQ. It wouid have been

y

completely contrary to the established procedures in this matier for Barclay o continue
submitling evidence absent a request from the Regional Board and absent any indication tha
a recommendation 1o name Barclay was fortheorming. In fact, the December 8
correspondence from Ms. Rasmussen made it very clear that only comments, including
evidence, that were submitied within the time frames dictated by the Regional Board had
been considered by the prosecutor and were part of'the record. There was never any open
mvitation to continue submitting evidence outside the formally-dictated comment periods.!

With regard to the prosecutor’s second point, there is nothing in the regulations or case law
prohibiting your consideration of any and all relevant evidence, regardiess of the
circumstances causing it to he generated. And testimony under oath and subject to cross
xamination, as in the case of depositions, is one of the best forms of evidence and
recognized by all California courts. Tt ig mexplicable that the prosecuter would draw some
distinction between evidence generated in litigation versus that which is not—especially here

where there is no reco gnized opportunity to depose witnesses in connection with
consideration of a CAQ.?

Last, given the Plajntiffs® designation of the prosecution team as “experts” in support of their
case, how can their depositions be deemed irrelevant when they clearly will be focused on
the very opinions they offer in support of Barclay’s consideration as a discharger under the
Water Code? There is simply no rational argument that those depositions are not competent,
and highly relevant, evidence for the current decision before you,

ifthe prosecutor’s position is that the comment deadlines set by its staff are irrelevant then it needs 1o male
that clear now so parties are not misied by the deadlines in such correspondence. And certainly if the
prosecutor is relying on any information received from commenters outside the deadiines it sei as reflected
in Ms. Rasmussen’s December 8, 2014 correspondence then the brosecutor needs to make that clear as
well.

* There is a clear Incongsistency in the prosecutor’s position here—if there is g concern about materials
generated in litigation that the Regional Board is not a party to, then the prosecutor certainly cannot defend
any of its findings based upon the unsworn statement from George Bach in 2011 It is undisputed that that
statement was generated purely in a litigation setting by the Plaintiffe’ fawyers,
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the Regional Board should schedule a hearing 1o aliow the additional evidence (o be

submitied along with live cross-examination of key witnesses,

In the prosecutor’s comments submitted yesterday, Ms. MeChesney states that before now
Barciay “has never once requested an oral hearing.” In 201% we had a discussion with M,
MeChesney about the possibility of a hearing. In those discussions, we agr

would be premature because there was no way to lnow at that point | egional Board
curor was actually considering naming Barclay to the CAG, or not. Now that we know

nrose
the prosecutor is recornmending naming Barclay, it makes perfect sense 1o hold a hearing

before a final decision is made. And, of course, the prosecutar offers “ne opinion” on
whether ant oral hearing should take place.

SRR

to consider and adopt procedures that will ensure that

We a reciate vour efforts
[ ¥
urafe, COH}pESEEBHS}‘f@ evidence

determinations in this matier are based on the most ace
available, and that any determination is consistens with applicable law.
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Harciay Hollander Corporation (Vie U5 Mail)
584( Uplander Way, Suite 207
Cuiver City, Cahfornia 90230

Deanne Miller (Via US. Mail)
Morgan, Lewis & Bockius LILP

304 South Granag Avenue
Twenty-Second Floor

Los Angeles, Califormia 90071-3132
Michael Leslie (Via US. Mail)
Caldwell Leslie & Proctor, PC

1000 Wilshire Boulevard, Suite 600
Los Angeles, California 90017-2463

Frances L. McChesney (Via 5. Mail)
Attorney 1V

Office of Chief Counsel

State Water Resources Control Board
1001 I Street, 22nd Floor

Sacramento, California 95814

Tenmifer Fordycee (Vio US. Mail)
Adtorney 111

Office of Chief Counsel

State Water Resources Conirol Board
1001 I Sireet, 22nd Floor

sacramento, California 95814

tanice Hahn, Honorable Congresswoman, US House of Representatives, California’s
44th District (Via US. Mail)

Mark Ridley-Thomas, Supervisor, Second District County of Los Angeles (Via US.
Muail)

Isadore Hall, ITL, Assembly Member, 64th Assembly District (Via US. Mail)
Jim Diear, Mayor of Carson (Vie US. Mail)

MNelson Hernandez, Carson City Manager (Via US. Mail)
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‘arson (Vie I8 Mail}

o
L

James Carlisie, Cffice of Environmental Health Havard Assessment (Vie US Mol
Bill Jones, Los Angeles County Fire Department (Vie US. Mail)

Barry Nugent, Los Angeles County Fire Devartment (Via S Mail)

Shahin Nourighad, Los Angeles County B

Miguel Garcia, Los Angeles County Fire Departiment (Via US Mail)

Kim Clark, Los Angeles County Fire Department (Via IS, Mail)

Heang Ly, Los Angeles County Fire Department (Via U8 Mail)

Cyrus Rangan, Los Angeles County Department of Health Via US Mail)
Angelo Bellomo, Los Angeles County Department of Bealth (Vie US. Mail
Karen A. Lyons, Shell Oil Products US (Vie UUS. Mail)

Thomas V. Girardi, Girardi and Keese Lawyers (Via U5 Mail)

Robert W. Bowcock, Integrated Resources Management, LLC (Via US. Mail)

1018654711
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i pecesita informacion en espaiitol, por favor llame 2 Susana Lagudis, Participacidn Poblon: 235-576.-6604

e T v

RCFTIFICATION O30 WORK
Surveying ik Public Rights of Way and Rerial Photographic Sppryay
Carousel Teact and Surrounding Ares

Cogersight o
Products US (Shell) wil
public streets and rights of way in the Carousel Tract in the City of Carson {the Site} and in the adioining
Witmington District of the City of Los Angeles.  Shell has submitted a revised Remedial Action Plan {RAP) that
describes planned remedial actions for the Site. The proposed RAP and a draft Environmental impact Report
{EIR} are currently under Regional Board review. Shell plans (o begin initial design activities for the proposerd
RAP during this review period. Please be advised that no work will be conducted an private property.

WHERN: Land (public streets) survey activides: fromn March 2, 2015 for approximately two weeks
Aerial photographic survey activities: TBD betwesr March & and March 20, 2005

These schedules are tentative as they are determined by permiiting, weather, equipment, etc,

WHAT:

Land (public streets) survey activities: Psomas, 2 subcontractor fo ASCOM fformerly URS) will conduct the
fand surveying work. One or two two-man survey crews will be in the ares conducting utility and right-of-
way surveys, decumenting locations and depths of utilities by opening manhoies and catch basins, and taking
# hand measurement of the depth. Their work will also consist of placing survey control panels marked with
a white "X {see photo below), at approximately sight locations in public rights of way within and cutside of
the Carousel Tract. Psomas personnel will use one or two ciearly marked trucks or vans with placards
indicating the company name during the surveying work. Onsite personne! will wear vests with nama badges
. to wentify them as Psomas survay creve,

¢ Bamuz Usons,




Aerial survey activities: Aerial survey images will be used in combination with conventional surveying to
generate a topographic base map of the Carousel Tract and local surrounding area for use in designing
aspects of the Site cleanup. The aerial photographic survey will be conducted by Commercial Aerial images
tne., a Federal Avigtion Agency (FAA} commerdially licensed aerial survey company, using 8 Cessng 208,
atreralt (see photo below).

The small alreraft will make two fight paqsw gl an altitude of approximately 1,800 feet over mv Carousel
Tract, One pass will be in g north-south direction and & seonnd pass wil be in an east-west directinn {see

map below}. Meither pass will be over the Wilmington Middie School or other school facilities. The aeris
overflight will comply with Federal Aviation Reguiations and W!E t take approximately 2 minutes o mmmieiw

the asrial survey. Al flights in Southern California will be ¢ pre-coordinated with Vraffic Management
(Southern Californis TRNDN‘;“
ntipfSweerwr faa govisboutiotfce orsfheatgauariers officasiny sepwinesft

For more information please coantact:

Dr. Teklewold Avalew, Project Manager
LARWOCE: (213) 876-6739
Tekiswold. Avalew@waterboards.cogoy

Susana Lagudis, Public Participation
LARWOCE: (213} 576-66394
susanalezudis@waterboards ca.gov

Ray Patierson, YP and Sr. Principal Geologist
Pesign & Consulting Services Group, Ervironment
ARCOM: 7314-433-7699 or 714-227-53924

roy. pattersoni@ascom. com

For project-refated documents please visit the following link:
bt/ fevewr. waterboards.ca . gov/l osanpeles/Kasi/indox shem!

No activities will be conducted on private property, and all efforts will be made to minimize any
inconvenience. Thanlk you for your patience and cooperation.
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Loe Angeles Regional Water Quality Control Board

February 27, 20148

Vie E-Rall Only

T ALL PARTIES AND INTERESTED PERSONS .

Frocedural Requests regarding Tentative Revised Cleanup and Abaternant Order
Mo, R4-2011-0048, Former Kast Froperty Tank Farm

The Regional Water Quality Control Board, Los Angeles Region (Regional Board), aciing
through Ms. Deboran Smith, Chief Deputy Executive Officer, received several procedural
requests related to the Board's consideration of the Revised Cleanup and Abatement Order No.
R4-2011-0048 for the Former Kast Property Tank Farm (Revised CAG).

Procedural Reguesis by Barclay Hollander Corporation.

On December 24, 2014, Barclay Holiander ¢ fporation submitted a request to (1} submi
additional writlen evidence for consideration by the Regional Board and inclusion in the
administrative record, and (2) schedule a formal evidentiary hearing prior to the Regions|
Board's determination whether 1o adopt the Revised CAQ. Baoth requests are denied, with the
following excaption.

The Regional Board will accept inte the administrative record for this matter the deposition of

Mr. George Bach dated November 19, 2014, as submitied by Barclay Hollander Corporation to
the Regiona! Board on January 6, 20145, ' ‘

On Gctober 31, 2013, Site Cleanup Program Staff first circulated a draft Revised CAD that
identified Barclay Holtander Corporation as a responsible party. A copy of the Draft Revised
CACQ and notice of an opporiunity to comment on the Draft were provided by Site Cleanup

. Program Staff fo Barclay Hellander by U.S. Mail. Afier receiving writtenr comments, Shell and
Barclay Hollander were provided an additional opportunity to respond fo the comments
received. Barclay Hollander submitted extensive comments and svidence fo the Regional
Board on both January 21, 2014 and June 30, 2044, Barclay Hollander now seeks to submit
additional evidence into the evidentiary record. ‘

The Regional Board will not accept evidence inte the record that wasg previously available and
could have been submitied in a timely matter during the prior noticed comment pericds, The
Regional Board will therefore not accept reports or othar evidence dated prior to the June 30,
2014 comment deadline.

CHARLEE STRINGER, CHAIR | Samus) UNGER, EXECUTIVE OFFIGER

320 Wesgt ath 5., Sulte 200, Los Angeles, CA 50813 { wiwwrwiterdoards.ca.govlosangeies

& HECYELED varny
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The Regional Board will not accept into the record the expert reports by My Jeffrey V.
Dagdigian and Mr. Charles R. Faust dated November 14, 2014 and Decemper 22, 2014, A
total of two sworn declarations and three technical reports by Mr. Dagdigian and Mr. Faust are
already included in the evidentiary record. The reports now offerad were prepared after the
noticed commert periods in this procaeding, for purposes of itigation. The Regional Board
concludes that the additional delay and burden of 2 technical review ang evaluation of thess
additionzl reports, at this point in the precesdings, outweighs thelr probative value  Thie
conclusion is supported by the fact thaf timely-submitted sworn statements and technical reporis
by these authors are a part of the record and are neing considered by the Board,

The Regional Board will not accent into the record the deposition transcript of Mr. F. Edward
Reynolds, Jr. dated July 7, 2014, This deposition appears to concern an expart report written
by Mr. Reynolds af the request of the law firs of Girardi & Kesse. Because that expert report
nas not been submitied (o the Regional Board and is not = part of the svidentiary record, the
deposition lestimony regarding the reporl and the theores undetlying the report is not
sufficiently probative to justify consideration ot this poind in the proceedings.

The Regional Board will accept into the administrative resnrd the deposition of Mr. George Bach
dated November 19, 2014, In this instance, the probative value of Mr, Bach's testimony, insofar
as it contributes to svaluation of his prior testimony already submitted, is oubweighed by the
additional burden on the parties and the Regional Board. Although all parties to the proceeding
shall be allowed fime to review and respond to the testimony, it is not of a nature that would
require a technical evaluation and response as would the review of » technical expert report.

The request by Barclay Hollander Corporation o schedule formal evidentiary hearing prior to
the Regional Board's determination whether fo adopt the Revised CAD is deried, The Regiona
Board has considered whather an evidentiary hearing would subsiantially assist in s
congideration of the Revised CAQ. The Ske GCieanup  Program Siaff offered multipie
opportunities for parties and interested persons o submit written testimony and evidence
relevant o the Draft Revised CAC. Barclay Hollander has utilized these opportunities and
submitted more than 1,000 pages of documentary evidence. The faciual questions raised by
the Draft Revised CAO are primarily technical and therefore, fit io be addressed through witten
expert reporte and written rebutial. Some factual Guestions are raised that relaie fo events that
occurred at the former Kast Property Tank Farm neally fifty years ago. To the extent that the
parties have been able fo locate witnesses with first-hand knowledge of thess evenis, written
siatemenis — by Mr. Leroy M. Vollmer and Mr. George Bach ~ are included in the record and will
be considered by the Regional Board. These witnesses are very eiderly and the Regional Boarg
would hesitate fo require their physical attendance at any hearing, particularly given that their
oral testimony is fikely tc duplicate praviously submitted written testimony. An oral evidentiary
hearing would not likely enhance the evidentiary record, but rather, resulf in the needless
presentation of cumulative evidence,

tri light of the pariicular factual, legal, and policy questions that are raised, the Board has
determined that the issues are adequatsly and thoroughly addressed through the submiited
written evidence and testimony, that Barciay Hollander has been provided the opportunity for
falr consideration of its claims, and the burden and cost of an oral hearing is not warranied in
this instance.
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Pracedural Reguesis and Substantive Comments by My, Bobert Boweoook,

Gy Jdanuary 7, 2015, Mr. Roberf Bowosck of Integrated Resource Management, inc
commented on the substance of the Revised CACY and altached documentary evidence o his
fetter it support of His comments, The Regional Board considers My, Bowcock's letier, in part,
as & request to submit the additional substantive’ commente and the attached report by L
Evarell & Asscciates dated January 7, 2015,

M. Boweook's substantive commenis and the aitached report by L. Fverett & Associgtes ara
untimely and will not be accepted info the record.  Mr, Bowcook has not alleged that he was not
appropriately nottfied of the prior opporiunities to subrmit writter comments or provided other
justification for the date of these submitials. ‘

Deposition Testimony of Site Cleanup Prograr: Sitaff

The Regional Board fs aware of pending subpternas for the depositions of cerlain staf of the
Regional Board who are members of the Site Cleanup Program Staff with rezpect o this matter,
Should these depositions go forward, the Regiona! Board will consider at a future time and upon
the request of any parny, whether to accept the deposition franscripts into the svidentiary record.

Qonportunity to Comment and Request for Additional Information,

Al electronic copy of the transcript of the deposition of Mr. George Bach dated November 19,
2014, is attached with this lstter. The Regional Board will consider comments or evidence in
rebutial fo the aftached document from parties or inferested persons that are received by March
28, 2018, at 5:00 pm, ‘ '

The Regionai Board requests thal the Site Cleanup Program Staff submit the foliowing by
March 13, 2018, regarding the March 20, 2014 memo from Dr. C.P. Lai to Samuel Unger: {tya
more detailed explanation of the three assumptions .on which the finite method analysis was
based and (2) full page color copies of the series of contour graphic resuits.

The Regional Board also requests that the Site Cleanup Program Staff provide the Regional
Board with three complete copies of the materials provided to the Regional Board on December
5, 2014, as well as subsequent information that was submitted in response 1o the December g
materials, with the exception of evidence rejectad by this letter. The Regional Board requests
these coples by March 13, 2045,

Please send comments by e-mail fo nicale.kuemé@waierboards:ca.qmn and to all partiss ang
interested persons oc’ed on this notice. I you are unable to submii commenis by e-mail
comments may be submitted by mail to Nicole Kuenzi, Office of Chief Counsel, Siate Water
Resources Control Board, 1001 | Sireet, 2™ Fioor, Sacramento, GA 95814,

If you have any questions regarding this letier, please contact Nicole L. Kuenzi af
(916) 322-4142 or at ﬂéc;oie.kuenzi@_waterboarcf@.ca.ch.

Sinceraly

Deborah J. Smith '
Chief Deputy Executive Officer, Los Angeles Regional Water Board
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M. Samuel Unger © o Br. Robert Bewooelk

Executive Officar Integrated Resource Managemers, ing.
sungerthwaterhoards. oo aov bbowcock@irmwatar corm

Fatrick Dennis, Esq. Frances McChesney, Eso.

Gibson Dunn & Crutcher LLP Senior Staff Counsel
Phennis@obsonduni.com Fmicchesnev@waterboards. co. any
Krista Hernandez, Esg. Michael Leslie, Fsq.

Gibsen Dunn & Cruicher LLP Caldwell Leslie & Proctor, PC
%‘{hemaﬂdez@qébs‘sandunn.mr?; lesletbraldweli-ieslie oom

Deanne Miller, Esq.
Morgan:, Lewis & Bockius LLP
dimiller@morganiewls.com

inferested parties e-mail list maintained by the Regional Board:

Beliomo, Angelo (LOS ANGELES COUNTY) <abellomo@ph.lacounty. govs:
‘Alan.Caldwell@snell.com”: v
‘bbhowcock@irmwater.com’;

‘BC7@fre. lacounty.gov’,

‘biones@fire Jacounty.gov';

‘caumais@girardikeese. com’;

‘chris.manzini@edelman.com’”;

‘crangan@ph.lacounty. gov';

'derrick mims@asm.ca.gov'

‘ed. piatt@shell com’,

‘sramirez@ph. lacounty.gov':

- eric.boyd@mail.house.gov”

jdear@carson.ca.us’

Carlisie, JIm@OEHHA <dim.Carliste@oehha.ca.govs:
‘Kim.lesniak@shell.com’;

katona@bos Jacounty.gov';

‘Ktruong@carson. ca.us';

leslie@caldweil-lesiie.com"”:

Tlisa@cermellcom”

‘markridiey-thomas@bos.Jacounty.gov"

‘MarkGrivetii (mgrivetti@geosyntec.com) {mgrw@tﬁ@gecaym@a.mm);;
‘relark@fire. lacounty.gov';

‘reustance @geosyntec.com’,

‘Robbie Etiinger (retiinger@geosyntec. com) (reftinger@aeosyniec.com):
Romero, Robert@DTSC <Robert. Romero@disc.ca.govs:
riahara@bos. lacounty.gov';

‘rvasquez@ph.lacounty.gov';

‘snourish@fire.lacounty.gov';

Arano, Wendy@DTSC <Wendy Arano@dise.ca.govs:
wuroff@fire.lacounty.gov',

zaft@caldwell-leslie. com"

‘Christian Ostarberg {christiam.Gsterberczfd"}urs.cam}‘;




‘heather benfield@tetratech.com’,

favier.weckmann@tetratech.com”

‘Nancy MellahnFowler (nancy. meliahr fowler@urs.com)”

Rebecca Frend (rebecea frend@urs. com)®:

Roy Patterson {(roy.patterson@ure.com)”

Romsero, Rober@D TS0 <Robert Romero@diss.ca.gove:

Unger, Samuel@Waterboards ﬂSamuel.iﬁmgar@waﬁarboar{ﬁa.aagww;
Rasmussen, Paula@Waterboarde <Pauls. ?{asmusa@n@waiemsamﬁ,m.gmf':-j.
Heath, Arthur@Waterboards <Arthur. Heath@waterboards. ca.govs:

Williams, Thizar@Waterboards <Thizar Willams@waterboards.ca.govs:
Kapahi, Gita@dWaterboards <Gitz Kapahi@waterboards. ca.govs:

Fordyce, Jemnifer@Waterboards ﬂzdemife}r,F—*mcéyce@waiemaarcﬁsca.gc&w;
McChesney, Frances@Waterhoards %1F:t"amE}EB&MC@E’?E%W@;’@W&E%WQH@S}.CE&.{:;OUI-“;
‘aric.bovd@mail house gov'’;

enry. connelly@mail. house gov'

Lauffer, Michasi@Waterboards ‘Wi"’:é(ﬁha&i.t&mﬁ@r@‘%#v%ﬁf@?kﬁ@F:?;E"Eﬁﬁ.5.’3&'2.Qmﬁ*’;’
‘crangan@ph facounty. gov’

Kim.Clark@fire lacounty.gov';

‘deBoer, Krista (KdeBoer@aibsondunn.corm),

Lagudis, Susana@Waterboards <Susana.Lagudis@Waterboards. ca.gov>:
‘ndennis@gibsondunn.com’; '
‘rhemand@carson.ca. ug’

‘nhermandez@gibsondunn. com”;

[oug Weimer (douglas. weimer@shell.com) {dougias. weimer@sheil. com):
Ayalew, Teklewold@Waterboards <Teklewold Avalew@waterboards. ca.gove
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AT March 1L 2015

No. 24-2011-0046, Former Kast Property Tank Farm

SUBJECT:  Procedural Requests Regarding Tentative Revised Cleanup and Abatement Crdep

The Site Cleanuy Program Staft received your letter daed February 27, 2015 reparding procedural
requasts and provides the following responses:

Crpporiunity to Commenl and Request for Additional information

Memo £

.

that the Site Cleanup Program Staff submit a more detailed explanation of the three
vinptions an which the fwite method analysis was based as discussed i the Dr. C.F, Lai Momo dated
Wlarch 240, 2014

You have reguesiad
s

4

The approach used to caleulate an estimate of the mass of TPH below ground surface was described in the
above mentioned memwe. The mass of TPHE is abtained by using the areas of the triasigles formed by
adjacent sampling stations and the concenirations coliceted at the sampling stations and denths, The
concenirations al sampling stalions were provided by Geosynteo, The areas of tnangies are oblained by
using the finfle element method. The g verage conceniration at each riangie is obtained throuph using the
mterpolaton function of the three-node elements formed by adjacent sampling stations, Then, the mass a
cach demth can be oblained by caleuluting the sum of the mass in sach triangular clement. The total mass
from ground o different depths is obtained by meegration of the mass at each depti,

The mass analysis is based on the following assumptions:

b Density of sub-soil is assumed (0 be s constant value of 110 pound/cubic foot (/ALY (1762
Lovr i :
KEONT)

" . . . o T 2 -3 ~ " ¥ N S
In most soils, the soil density has a range of 90 1o 130 1/ (refer to Standard Hardbook for Civi/
- T Ty pe . . g W) ! . : - - -
Engineers, 1983). The average value of 110 10/8 was used as ihe soi! density for the TPH mass
analysis.

Ao TPH concentration varies Hnearly within sampling stations:

AP0 Wesy amf wens




[Debhorat Somith - March 11,
Los Angeles Reglonal Water Quality Conrral Board
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[REASE

Those sopies are

Cleanup Propram St ff providing three binders of the materiale
o Ma Souih as requesied. Hwas unclear i thore are additional materials
)

be provided. so. please clarily und those materials will be provided,

Coptes of Materals,

The S
seibotied on Decomber 8, 2014

that vou are sequesting

I vou have any qu

stions, please contact me ai (213) S76-660% or samuelangeriwaterboards ca ooy or
Frances MoChesney ai (91603455174 or frances mechesneyi@waterboards.ca. ooy,

v dvia emoil ondy without enclosures)
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February 27, 2015

Yia E-Mail Only

vanun and Abaterent Order

Tre Regional Water Quality Control Hoard, Los Angeles Region {Regional Board), acting
through Ms. Debaorah Smith, Chief Denuty Fxecutive Ufficer, recelved several procedural
requests related to the Board's consideration of the Revised Cleanup and Abatement Qrder Mo
R4-2011-0046 for the Former Kag? Property Tank Farmm (Revised CALY.

Procedural Reguests by Barciay Hollander Lorporation.

On December 24 2014 Rarclay
additional written evidence for

acministrative record, and (2) schedule s forms! evidentiary hearing prior fo the Regional
Board's determinstion whather 1o adopt the Mevised CAD. Both requesis are denfed, with the
foliowing excention.

y Hollander Corporation submitied s request 1o (1) submit
vonsideration by the Regional Board and inclusion in the

The Regicnal Board will accent inte the administrative record for this matter the deposition of
Mr. George Bach dated Novermber 18, 2014, ay submitted Ly Barclay Hollander Corporation o
the Regional Board on January 8, 2015,

On October 31, 2012, Site Cleanup Frogram Staff first circulated = draft Revised CAD that
Wentified Barclay Hollander Corporation as & responsible party. A copy of the Draft Revised
CAD and notice of ar epportunity to comment on the Draf were provided by Site Cleanup
Feogram Staff to Barclay Hollander by U8, Mall, After recelving writter comments, Shell and
Barctay Hollander were provided an additional Oppertunity to respond to the commenis
received.  Barclay Hollander submifisd extensive Lomments and evidence to the Regional
Board on both January 21, 2014 and Jure 30, 2014 Barclay Hollander now seeks fo submi
additional evidence into the evidentiary record.

The Regional Board will not accept svidence into the record that was previously available and
could have been submified in & timely matter during the prior noticad comment periods. The
Regional Board will therefore not accept reports or other evidenoe dated prior to the June 30,
2014 comment deadiine.

SLite 200, Les Angetss, A 8003 i
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The Regional Board will not accept info the record the expert reports by Mr, Jeffrey v,
Dagdigian and Mr. Charies ¥ Faust dated Novernber 14, 2014 and December 77 2004, A

wtal of ftwo sworn declarations and three technical reports by Mr. Dagdigian and My Faust are
already includsd in the avidentiary record, The reporis now offered were preparsd after the
noticed cormment periods in this procesding, for pump s of liHgation, The Fegionat Board
concludas that the addificnal getay and burden of & fechnical review arid avaiuation of these
aaditional reporie, & this point in the proceedings, cuiweighs thelr probative value. Thig
conclusion is supported py the fact thai timely-subrmited sworm statements and technical renorts
by these authors are a part of e record and are being considerad by the Board,

The Reglonal Board wilt not acuept nto the meord the deposition transcript of My & Edward

Reynotds, Jr. dated July 7. 2074 This deposiion appears o roncern an expert report written
by M. Reynolds af the reguest of the isw Firm of Guardl & Keese  Because that expelrl repor

nas nol been submitied Reaglenal fd anal s not a part of the evideni VorRoorG. the
veposiion festimony regarding the repot and the th undertying the repon

sufficiently probative to justify consideration at this point in the procesdings.

The Regional Board will accept into the administrative record the deposition of Mr. George Bach
daled November 19 2014, in this Instance, the probative value of Mr, Bach's testimony, insofar
as i contributes to evaluation of his prior testimony already submitted, is outweighed by the
additionat burden on the parfies and the Fegional Board, Although all parties to the proceeding
shadl be allowad fime to review and respond {0 the wstirnony, it is not of a nature that would
require @ technical evaluation and response as would the review of o fechnical expert report.

the reguest by Bardlay Hollander Gorporation to schedule & forma! evidentiary hearing orior o
the Regional Board's determination whether to adopt the Revised CAC is denied, The Regions
Board has considered whether an evidentiary hearing would substantially  assist in its
consigeration of the Revised CAO. The Sie Cleanup Program  Sieff offerec miulfiple
apportunities for pardies and interested Dersens 1o submit written testimony and svidence
relevant to the Draft Revised CAO Barclay Hollander has utiived these opportunities and
submiltted more than 1000 pages of documentary evidencs, The factual questions raiseq by
the Draft Revised CAQ are primarily technical and therefore. it {0 be addressed through writien
expeit reporte and written rebuttal. Some factua! questions are raised that relate to evenis that
oceurred at the former Kast Property Tank Farm nearly fifiy years ago. To the extent that the
pariies have been able (o locate withesses with first-nand knowiedge of these evenls, written
statements — by M Laroy M. Vollrmer and Mr, George Hach - ara included in the record and will
be considered by the Regional Board, These withesses are very siderly and the Regional Board

would hesitate to require their physical attendance at any hearing, particularly given that fheir .

ral testimony s likely 1o duplicate previously submittad written testimony. An oral evidentiary
pearing would not likely enhance the evidentiary recorg, but rather, result in the needless
presentation of cumulative evidence.

in dight of the oarticular factusl, legal, and policy guesiions ihat are raised, the Board has
determined that the issues are adequately and thoroughly addressed through the submitied
written evidence and testimony, that Barctay Hollander has heen provided the opportunity for
fair consideration of fts daims, and the burdesn and cost of an oraf hearing te not warranted in
this instance.

L:{lhwmxwmzi’!-‘ﬁ-



Procedural Feguests and Subztantive Commants by Mir, Robert Boweock.

Lndanuary 7, 2015, Mr. Rober! Boweock of Integrated Resource Management, inc.

comimented on the substance of the Revised GAC mnd altached documentary evidence to his
letter i support of his comments, The Regional Board considers i Bowoock’s fetter, in part,
ak‘f -

a request to submit the additional substantive comments ano the attached report by
Everetl & Associates dates January 7, 2018,

Mr. Bowcocok's substantive comments and the attashed report by L. Evereft & Associales are
untimely and will not be accepted into the recors. Mir Bawoock has nat alleged that ne was not
appropriately notified of the prior opportuniiies o submit writien comments or provided other
iustillcation for the date of these submitials,

Deposiion T

3 T \ " g w B s rioenyy G G i
s EhTiony @ eanun Program Sl

ihe Regional Board u aware of pending subpoenas for the depositions of certain steff of e
Faegional Board who are members of the Site Clearup Program Staff with respect o this matter,
£
i

Sheuld these depositions go forward, the Regional Soard will consider &t & fulure time and LpO
the request of any party, whether to accept the deposition franscripts into the evidentiary record,

Coporiunity i Comment and Request for Additi onal information,

An electroric copy of the transeniot of the deposition of M George Bach dated November 13,
2014, is attached with this lefter. ‘The Regional Board wil censider comments or evidence iri
rebuttal to the attached document from narties or interegsted persons the! are received by March
A8, 2018, at 5:00 pm.

The Regiong! Board regueste that the Sis Glearup Program Staff submi the following by
March 13, 2015, regarding the March 20, 2014 memo from DO CP. Lai to samuel Unger (1) e
more detalled explanation of the thres assumplions on which the finite method analysie was
based and (2) full page color coples of the senes of contour Graphic results.

The Regional Board also requests that the Sie Cleanup Program Stafi provide the Regional
Board with three complete coples of the materiale provided to the Regional Board on December
8, 2014, as well as subsequent information that was submiied in response to the Decernber 80
materials, with the exception of evidence rsjecied by this letter The Regional Board reguests
these copies by March 13, 2048

Please send comments by e-mail to raéﬁ:{:!es:.kuenzi@wateré&czai;dg_:_qa.gmf, and fo all parties ang
interested persons co'ed on this notice,  IF you are unable to submit comments by e-maill,
cComments may be submitiad by mall to Nicole Kuenz, Ofce of Chief Counsel, State Watar

Resources Control Baard, 1001 | Strest, 22" Floor, Sacramento, CA 95814

If you have any questions regarding this letter, please contact Nicole L. Kuerzi gt
(916) 322-4142 or at picoﬁ{%,kuenzé@waterboardsa.c:ahq_ogg.

5 /'*‘/r

Debarah J. Smith
Ghief Depuly Executive Officer os Angeles Regional Water Baard




Mr. Robart Bowoook
Integraied Resource Management, ino.
boowrock@ilrmwater corm

Fatrick Dennis, Fag,

Gibson Dune & Crutcher LLP senior Staff Counsel

Frarnces MoChesney, Esq.

Plennis@aibsondunn. com

Frcchesney@waterboards, GELGOY

Krista Hermander, Esg. Michasi Leslie, Esq.
Sibson Dunn & Crutoher LLP Laddwell {eslie & Frocior, B0

khemandez@aolbsondunn o eslle@ealdyeali-leslie com

arivss Mille

dimiter@morganiews cor

inierested parties e-mail list maintained by the Fegional Boarg:

Beltomoe, Angele (LOS ANGELES COUNTYS <¢abe=i30me@;t}ﬁ.iac@uniy.g@w;
Adan. Caldwell@shell.com’: -
‘bhowcock@irmwater.com”

'BCY @fire lacounty gov';

Diones@fire lacounty gov

caumals@guirardivesse, com”

‘chris. manzini@edeiman. com:"

‘crangan@ph. lacounty . gov'

‘derrick mims@asm.ca.gov,

‘ed. platt@shell com”:

‘eramirez@ph. lacounty.gov’;

‘eric. boydi@mail house.gov"

dear@carson. ca.us®

Carlisie, JIm@OEHHA ﬂ;ﬂm.Ciariésie@oehha.ca..g;;cw::»;

K lesniak@shall corm”,

'kéqa“cmza@bem.iacmmty.g.av‘;

ktruong@earson. ca,ug’

lestie@caldwel-leslie com',

lisa@cerreil.com”

‘markridiey-thiomas dbos lacounty.gov'

‘MarkGriveti ( mgrivetti@ososyriec.com) (mgrivetté@g@m;yﬁmc.cmn}‘;
relark@iire. lacounty gov'

reustance@geosyntes.com®

‘Robbie Ettinger (retlinger@geosyniec. com) {g‘g@ijtjf_‘s_ger@qemvrimc,wmv;
Romero, Robed@DTEC <Robert.Romero@dtsc.ca.goy>:
riahara@@bos Jacounty.gov'

‘rvasguez@ph facounty gov'

‘snounsh@fire lacounty gov';

Arano, Wendy@DTSC <V\f9ﬂc§y./%r‘an<3@d'tsa.ca.gov"»;

wuroff@fire lacounty.gov':

‘zafi@ealdwei-esiie.com”:

'Chiristian Osterberg (christian.osterbero@urs. com)’;




‘heather berfield@tetratech. com’

’ja\réenweckmann@?mra‘cech.c.:cjn*i';

Nancy MeiflahnFowlar (nancy. melehn fowler@urs. com)”

'Hebecca Frend (rebecca frend@iws.com)’;

‘Roy Patterson (roy. patersean Ehurs.cor”

Fory Robert@LTSC <Robert Romern Erdisu.ca, gows

Unger, Samuel@Waterboards <Sarmue!, Unger@waterbourd 808,000
Rasmussen, Paula@Waterboard Paule. Rasmussen@waterboards. BT
Heath, Arthur@Waterboards ki.ﬂff\r%i"'r:-,ﬂ",Hﬁafh@watef“b@arci&t.aca.g;wt»;_

Willame, Thizar@Waterboards <‘-“{‘r§i;ﬁar.WiiEéarm@wawrbeasﬁa,c;a.g@v‘-‘»;
Kapahi, Gita@Waterboards <€3=ita.%’(amhi@wmemmards..t:a.gmfiw;

Fordyce, Jennifer@Waterbosrds <Jenri r:-‘@r@y{:e}@;watwbmards;.o&.g;aw:w
' nees MoChesney@wastarboards
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uffer, Michael@Watsrboards
crangan@piiacounty gov'
Kim Clark@fire lacounty.gov;
‘deBoer, Krists (KaeBoer@guibsondunn.com)’

Lagudis, Susana@Waterboards -ﬂSusana..Lagur:iis@wmef'bc}arda,Ga.gﬁw;
‘pdernnis@gibsondunn.com” '
rhernand@earson.ca.us’

‘nhernandez@gibsondunn. com’,

Douy Weimey {douglas weimer@shell.com) (douglas. weimer@shell.com):
Ayatew, Teklewold@Waterhoards fi”?ﬁkf@vvc}ﬁcﬁ.fviyaé@w@watermar{ﬁ&;,a‘;a.ggmm
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o

samuel Unger, Executive Officer

FEOM:

ITROL BOARD

SUE TPHMASE CALCULATION FOR SUBSOIL AT KAST PROPERTY

As requested by Executive Officer Samuel Unger, 1 have caloulated an estimate of the mass of
total petroteum hydrocarbons (TPH) in the subsoil ¢ the Former Shell Tank Farm at the Kast
Froperty {Site).

The total TPH mass was obtained at three depths below ground surface by using the areas of
the triangles formed by adjacent sampled stations and the concentrations coliected al the
sampled stations and depths, The areas of triangies are obtained by using the finite element
method. The analysis is based on the following assumptions:

1. Density of sub-soll is assumed to be a conatant vaiue of 110 W03 (1762 kot
z. Concentration varies linearly within sampling stations
3. Mass varies linearly with depth

3
/

The results of total mass and impacted ares of TPH at different depths below ground surface
are presentect in Table 1 through Tabie 3 for TPH as Diesel, TPH as Motor Ol and TPH as
Gasoling, respeclively. Concentration comtour lines at different depths are shown in Figure
through Figure 5.

Table 1 Total Mass and impact Area of TPH as Disse

Depth (/) BGS | Impact Area (f2) | Mass (Ibs)ft | Total Mass (los) |
2 1770032 105410 | 105410
3 1682807 170021 243128
5 1595582 299744 712397
10 1476774 562619 | 2867049 |
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& 2 Total Mass and Impact Ares of TPH as Motor O
D@ptr (ﬁ) "%C%h impact Area (A2) | Mass (Ibs)ft | Total Mass (lbs)
Z 1792074 ! 187867 ‘ 16785 /
: 1710030 24&67§W7 402123
: 889108

3367513

Table & Total Mass and impact Area of TPM as Gasoline
Depth (ff) BGS | Impact Area (2) | M aau s)ft | Total Mass {ibs)
1787

2 BO1603 1TY7
3 . 1192861 Bhig

. M..Tw .

.
| 1394119 20164

i :
|

’ 1398650 | 55342 |
Figure 1 Qo wwﬁi@ma on gontour ine at different a:a The for THH as Dissel
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Carousel Tract Environmental Investigation Timeline

Date

Significant Actions/Reports

Motes

“March 11, 2008

DTSC informed LARWOCS about
former Shell Ol Company Tank
Farm

May 2008

LAWRGCE initiated an
envirormental investigation

Deaemﬁer 2008

LAWROCE approved proposed
work pian submitted by Shell 1o
investigate contaminates of
Concern

December 31, 2008

LARWOQCSB issued California
Water Code § 13267
investigative Order

October 15, 2009

Shell submitted Final Phase ! Sjte
Characterization Report

‘ Marchéﬁli

LARWOQCE issued Cleanup and
Abaterment Order No. R4-
201100046

February 22, 2013

Sheil submitted Site-Specific
Cleonup Goal Report

May 2613

LAWRQCE issued a fact sheet
providing information and
advising of comment period for
Site-Specific Cleanup Goal Report

30-day comment period ending
lune 24, 2013

June 24, 2013

City submitted comments o
Site-Specific Cleanup Gool Report

Forwarded reports by Everett &
Associates and Soil/Water/Air
Protection Enterprise

fuly 18, 2013 City Council conducted Presentation by Dr. Lorene
workshop to allow presentation Everett and lames T. Welis FhD
by Mr. Sam Unger, Executive raising concerns related to
Director of LARWQCH environmental conditions

July 29, 2013 City Council adopted Resolution
No. 13-081 declaring the
existence of an emergency in the
Carousel Tract

§July 30, 2013 Letters sent to the Governor, Requested immediate

Attorney General, Los Angeles assistance due tc emergency
County Board of Supervisors and | conditions in Carousel Tract
Mr. Unger

July 31, 2013 City staff, Mr. Bob Bowcock, Dr. | City Council declaration of

Everett and Mr. Wells met with
representatives of Los Angeles
County Fire Department and Los
Angeles County Department of
Public Health

ermergency conditions
discussed and copies of Fverett
& Associates reports
transmitted for review




Carousel Tract Environmental Investigation Timeline

Date

Significant Actions/Reports

Notes

August 21, 2013

LARWQOLCE sent detailed letter to
Shell denying proposed site-
specific cleanup goals and
reguiring revisions to be
submitted by October 21, 2013

LARWOQUCR incorporated OEHHA
Memaorandum dated July 22,
2013 and UCLA Expert Panel
Interim Report dated July 24,
2013

September 11, 2013

City letter to Mr. Sam Unger

txpressing appreciation from
City Coundll and community for
response to Site-Specific
Cleanup Goal Report

Septernber 24, 2013

LARWGCB community apen
house CEQA scoping meeting

Request for input from
community and public agencies
related 1o evaluation of
anvironmental impacts;
comment period ends on
October 8, 2013

September 30 — October 10,
2013

LARWQCB Public Participation
Specialist to conduct office hours

| at Carson City Hall

Opportunity for LARWQCE to
meet with residents and
community stakeholders

October 8, 2013

CEOA scoping comments due to
LARWQCS from September 9
through Qctober 8, 2013

Comment letters sent by City of
Carson and Bob
Bowcock/Barbara Post

Qctober 10, 2013

City staff arranging for a meeting
with LARWQCS, LACoFD, Los
Angeles County Department of
Public Health, CEHHA, Mr.
Bowcock, Dr. Everett and Mr.
Wells PhD

Review of technical reporis and
discussion of public agencies
responses and actions

October 21, 2013

Shell submitted a Revised Site-
Specific Cleanup Goal Regort to
LARWQLB

Shell proposed to evaluate
options that provide excavation
in specific areas and does not
include any further evaluation
associated with the removal of
homes

October 24, 2013

Los Angeles County Department
of Public Health Letier to City of
Carson

Leiter states there is not an
immediate health threat from
site conditions




Carousel

Date

Tract Environmental Investigation Timeline

Significant Actions/Reports

Motes

October 30, 2013

LARWGCE letter 1o Shell for
review of Community Outdoor
Alr Sampling and Analysis Report

Based on statistical tests,
LARWOICE concludes that
outdoor air concentrations do
not differ between the site and
surrounding area. Shellis
required to address QEHHA
coraments and 1o develop a
work plan for an additional soil-
vapor survey by November 29,
2013 LARWOLCE determined on
January 13, 2014 that no
further evaluation reguired

October 31, 2013

LARWOLCR notice on Proposed
Draft Revised Cleanup and
Abatement Order No. R4-2011-
0046

The proposed draft order
names ole Food Company,
inc. as an additional responsible
party. Comments and evidence
must be submitted by 12:00
p.m. on December 6, 2013,
Dole Food Company has
reguested an extension to
lanuary 2014 to provide
comments. LARWQOCE approved
extension to January 13, 2014.
On January 7, 2014, Regional
Board approved extension to
tanuary 21, 2014

November 12, 2013

Letter to Carousel Tract Owners
and Gccupants advising of
November 19, 2013 City Counci
Werikshop

November 19, 2013

City Council conducted
workshop with Los Angeles
County Department of Public
Health and Los Angeles County
Fire Department

lanuary 8, 2014

LARWOQCB response to
Assessment of Environmental
Impact and Feasibility of
Removal of Residua! Concrete
Reservoir Slabs

Directs Shell to either remove
the residential concrete slabs as
appropriate or isoiate the
residual concrete slabs beneath
the foundation of the homes
and paved areas using
engineering technigues to the
extent necessary to address
long term health risks or
NUISance concerns




Carcusel Tract Environmental Investigation Timeline

Date

Significant Actions/Reporis

fanuary 13, 2014

LARWOQICB response to Revised
Community Outdoor Air
Sompling and Analysis Report

LARWGCB concludes that outdoor air
concentrations do not differ between
ihe site and surrounding area. No
further evaluation reguired

January 2}2, 2014

Dole response 1o Proposed
Draft Revised Cleanup and
Abatement Order No. R4-
2011-0046

Dole requested to not be inciuded in
the Drafi Order since their subsidiary,
Barclay Hollander Corporation, did not
discharge any of the contaminants of
cancern

January 23, 2014

Community meeting
organized by Congresswoman
Hahn

Meeting to hear from residents and
discuss options for obtaining improved
levels of response from the Regional
Board

January 23,2014

LARWOCH response to Revised
Site-Specific Cleanup Goal
Report

LARWOQOS identified deficiencies in
the Sheli Revised Report and directed
a remedial action plan, Human Health
Risk Assessment and other
envirenmenial documents be
submitted by March 10, 2014

February 10, 2014

LARWOQCR clarification and
revision to their lanuary 8,
2014 letter {effective date of
january 13, 2014) regarding
the Residential Concrete Slab
Report

EARWOQCE removed reference to
regulations for underground sicrage
tanks

February 23, 2014

Shell submitted a Petition for
Review and Reguest for
Hearing 1o the State Water
Resources Control Board in
the matter of Cleanup and
Abatemnent Order R4-2011-
0046 (CAD)

The State Water Rescurces Control
Board has not responded to Shelf’s
petition

f March 10, 2014

Shell submitted Remaedial
Action Plan (RAP), Human
Health Risk Assessment
{HMHRA), and draft
environmental documents {o
{ARWOCE

LARWQICE set a tentative period of 30
day to review the documents and
provide opportunity for public viewing

March 19, 2014

LARWCCE filed Notice of
Preparation {NOP)

Preparation of a draft Environmental
iImpact Report in accordance to the
California Environmental Guality Act
(CEQA)

‘March 25, 2014

LARWQCE and PCR Service
Corporation met with City’s
staff

As part of the drafl Environmental
Impact Report, staff discussed
transportation, noise, and odor
concerns with LARWOCE and PCR

]
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April 18, 2014 LARWOCE received comments | LARWGES is reviewing LAUSD
from LAUSD regarding the comiments and will provide response
NOP

Aprii 30. 2014 LARWOQCE responded o LARWOCE rejected Shell’s proposed

Shell's RAP, FS, and HHRA

cleanup plan and revised RAP to be
submitted by Sheil by June 16, 2014 by
5 pom,

April 30, 2014

EARWOLCE issued notice of
violation {NOV) to Shell for
faifure 1o submit a RAP based
on approved site-specific
cleanup goals

LARWOCBE divected Shell to comply by
june 16, 2014

May 23, 2014 LARWQCE met with Shell LARWOQCB discussed deficiencies and
regarding the RAP revisions with Shell

June 3, 2014 LARWQCE issued notice of The deadline to submit public
opportunity for additional commentsis 5 p.m. on june 16,2014
public comment

June 4, 2014 LARWQGCS granted Shell a The revised documents are due on

two-weelk extension 1o submit
the revised RAP, FS, and HHRA

June 30, 2014

June 16, 2014

Shell submitted additional
comments regarding the
Proposed Revised Draft
Cleanup and Abatement Order
No. RB4-2011-0046

The Regional Board is reviewing Shell’s
commenis

June 30, 2014

Shell submitted the revised
RAP, £5, and MHHRA 1o the
Regional Board

The Regional Board is reviewing the
revised documents

Julty 7, 2014

The City of Carson sent
letter notifying the Carousel
Tract residents of the
availability of the RAP, £5, and
HHRA via the Regional Board

The documents are part of the draft
EIR process
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website

July 22, 2014

The Regional Board is
reviewing the RAP, FS, HHRA,
and preparing the draft EIR.
Testing of property in the
Carousel Tract is ongoing

Testing result and the Regional Board
iatest activities are available at;
hitp://peotracker.waterboards.ca.gov/

August 25, 2014

The Regional Board is
reviewing the RAP, FS, HHRA
and preparing the draft EiR.

No new dates sei for meeting with the
Carousel Tract residents

August 27, 2034

The &egiona& Board released
August 2014 community
update for the Carousel Tract

Tentative release of proposed RAP and
Draft EIR in mid October 2014

 September 19, 2014

Shell submitied the RAP
Kelocation Plan to the
Regional Board

Tentative release of proposed RAP and
Draft EIR at end of October 2014, and
meeting with the Carousel Tract
resident is projected to begin on
November 2014

Yéctober 8, 2014

The Regional Board continues
preparation of Draft EIR and
review of the RAP

The Regional Board required the RAP
addendums to be submitted by Shell
on October 20, 2014. Meeting with
the Carousel Tract residents is
projected to occur in the middle of
November 2014

Cctober 15, 2014

The Regional Board scheduled
community meetings

The Regional Board mailad invitations
of community meetings to the
Carousel Tract residents

October 15, 2014

Shell submitied addendums to
the RAP, FS, and HHRA

The documents are posted on the
Regional Board website

November 5, 2014

1 The Regional Board released

the draft EIR proposed RAP for
public review and comment

The draft EIR, proposed RAP and
support documents are available at
the Carson Library, the Los Angeles
Regional Board Office and website




Carousel

November 12,15,18,20,
2014

Tract Environmental Investigation Timeline

The Regional Board held
community group meetings
with Cargusel Tract residents

The discussion was centered on the
draft EIR and proposed RAP

Movember 22, 2014

The Regional Board hosted a
public meeting at the Carson
Community Center

The discussion centered on the draft
EIR and proposed RAP

December 3, 2014

City of Carson Environmentat
Commission received the draft
EIR and proposed RAP for
review

City staif will submit the Commission’s
comments to the Regional Board

” December 8, 2014

The Regional Board notified
Dole Food Company Inc.
{Dole) of its intention to revise
the Cleanup and Abatement
Order No. R4-2011-0046 CAQ)

Barclay Hollander Corporation
(Barclay), a wholly-owned subsidiary
of Dole, to be named as responsible
parties to the Carousel Tract
contamination

December 24,2014

Barclay sent a written request
to the Regional Board

Barclay submitted additional written
evidence, and schedule a formal
evidentiary hearing with the Regional
Board

”w}anuary 6, 2015

Barclay sent a follow up letter
to its December 24, 2014
Letter {0 the Regional Board

Barciay subrmitted additional
documentary evidence to the Regional
Board

lanuary 6, 2015

Shell sent a letter to the
Regional Board

Shellis opposed to Barclay’s requests
te submit additional evidence and for
a formal evidentiary hearing

January 7, 2015

Integrated Resource
Management, inc. {IRM)
responded to Barclay's
December 24, 2014 ietter

IRM requested appropriate notice and
opportunity to be heard for Carousel
Tract residents. IRM aiso commented
on the substance of the revised CAO
and attached documentary evidence

fanuary 9, 2015

The Regional Board sent an
electronic letter to all interest
parties

The Regional Board will consider
additional comments on pending
procedural request by 5 p.m., January
16, 2015
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January 15, 2015

Tract Environmental Investigation Timeline

Site Cleanup Program Staff
(SCP Staff) of the regional
Board sent a response fetter
objecting inclusion of
additional evidenice into the
record as reguested by
Barclay Hollander Corporation
{Barclay)

SPC Staff is requesting opportunity to
respond if a hearing for additional
evidence is granted by the Chief
Deputy Executive Officer of the
Regional Board

lanuary 16, 2015

Barclay sent & letter to the
Regional Beard

Barclay clarified its scope 1o submit
additional evidence, seek clarification
from the Regional Board, and request
timing of evidential hearing.

mFebwary 20,2015

The Regiahaﬁ Board released 2
“Motification of Work” to the
public

Land {public streets) and aerial
photographic survey activities are
tentatively scheduled from March 2,
2015 to March 20, 2015 for the
Carousel Tract and surrounding area

February 27, 2015

The Regional Board replied to
parties and interested persons

The Regional Board accepted Mr.
George Bach deposition dated
November 15, 2014 into
administrative record

| March 11, 2015

The SCP Staff provided
explanations to assumptions
and copies of graphic results

The explanation addressed the three
assumptions in memo dated March
20, 2014 from Dr. C.P. Lai to SCP Staff

April 2, 2015

SCP Staft, Barclay, and Shel
submitted comments to the
Regional Board regarding the
revised CAC

Barclay is requesting inclusion of Mr.
George Bach deposition dated
November 19, 2014 into
administrative record. SCP Staff and
Shell opposed its inclusion
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