CITY OF CARSON 701 East Carson Street
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File #: 2015-328, Version: 1

Report to Mayor and City Council
Tuesday, May 05, 2015

Unfinished Business

SUBJECT:

CONSIDER STATUS REPORT ON THE REGIONAL WATER QUALITY CONTROL
BOARD ENVIRONMENTAL INVESTIGATION AND CARSON DECLARATION OF THE
EXISTENCE OF A LOCAL EMERGENCY WITHIN THE CAROUSEL TRACT

. SUMMARY

This item is on the agenda at the request of Mayor Pro Tem Santarina to provide
updates at all regularly scheduled City Council meetings related to the
environmental investigation of the Carousel Tract.

II. RECOMMENDATION

CONSIDER and DISCUSS.

lll. ALTERNATIVES

TAKE such other action the City Council deems appropriate that is consistent with
the requirements of law.

IV. BACKGROUND

On April 17, 2015, the Los Angeles Water Quality Control Board (Regional Board)
Advisory Team sent a letter to all parties and interest persons informing the
Advisory Team independent review of the Revised Cleanup and Abatement Order
No.R4-2011-0046 for the Former Kast Property Tank Farm (Revised CAQO) (Exhibit
No. 1). The Advisory Team and the Site Cleanup Program Staff (SCP Staff) of the
Regional Board are two independent sections with separated functions of advisory
and enforcement. During the remainder of this proceeding, there will be no ex parte
(by or for one party or by one side) communication regarding substantive or controversial
issues without inclusion of all parties and interest persons. The Regional Board intends to
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issue a final action regarding the Tentative Revised CAO on or shortly after April 24, 2015.

On April 22, 2015, Barclay Hollander Corporation (Barclay) sent a letter to the Regional
Board requesting the Regional Board defer making a final decision regarding the Tentative
Revised CAO until deposition two members of the SCP Staff is completed (Exhibit No. 2).
The depositions for SPS Staff are scheduled for May 6-7, 2015 and an additional proposed
date of May 8, 2015 (not confirmed at the writing of this report).

The Regional Board is reviewing public comments and will issue responses in the
foreseeable future.

As directed by City Council, staff is providing correspondences from the Regional
Board, Barclay, Shell Oil (Shell), and Integrated Resource Management (IRM) from
December 8, 2014 to April 22, 2015 (Exhibit No. 3).

Testing of property in the Carousel Tract is continuing and the latest reports are
posted on the Regional Board’'s website at:

<http://geotracker.waterboards.ca.gov/profile report.asp?

As of March 10, 2015, the completed Residential Sampling Activity is as follows:

) 272 homes have been screened for Methane. (95%)

) 273 homes have had soils sampled and vapor probes installed. (96%)
) 273 homes have had vapor probes sampled. (95%)

) 261 homes have had indoor air sampled. (91%)

. 244 of 261 homes have had their 2" round of indoor air sampling. (94%)

Timeline of Activities

A general timeline that tracks past and current activities of the Carousel Tract
environmental investigation is included as (Exhibit No. 4).

V. FISCAL IMPACT
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None.

VI. EXHIBITS

1. Correspondence from Regional Board dated April 17, 2015 (pgs. 4-6)

2. Correspondence from Barclay Hollander Corporation dated April 22, 2015. (pgs. 7-10)

3. Correspondences from the Regional Board, Barclay, Shell, and IRM from

December 8, 2014 to April 22, 2015. (pgs. 11-175)

4. Carousel Tract Environmental Investigation Timeline. (pgs.176-183)

Prepared by: Ky H. Truong, Public Safety and Community Services Manager
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Los Angeles Regional Water Quality Control Board

April 17, 2015
Via E-Mall Only

TO ALL PARTIES AND INTERESTED PERSONS:

Advisory Team Members, Review of Tentative Revised Cleanup and Abatement
Order No. R4-2011-0046, Former Kast Property Tank Farm

The Regional Water Quality Contro! Board, Los Angeles Region (Regional Board), is
consideting a Revised Cleanup and Abatement Order No. R4-2011-0046 for the Former Kast
Property Tank Farm (Revised CAO). This memo is to notify parties and interested persons that
Mr. Eric Wu, Ph.D., P.E. (Senior Water Resources Control Engineer) and Mr. Peter Raftery,
P.G., C.Hg. (Engineering Geologist), in addition to Ms. Nicole Kuenzi (Staff Counsel), are the
staff members of the advisory team assisting Ms. Deborah Smith regarding the Tentative
Revised CAQ. None of the members of the advisory team have participated in or received any
ex parte communications regarding substantive or controversial procedural issues within the
scope of this proceeding with or from the Site Cleanup Program Staff, or other parties or
interested persons, during the pendency of this proceeding.

During the remainder of this proceeding, there shall be no ex parfe communications with Ms.
Deborah Smith or the advisory team staff regarding substantive or controversial procedural
issues within the scope of the proceeding. (Gov. Code, §§ 11430.10-11430.80.) Any
communications regarding potentially substantive or controversial procedural matters, including
but not limited to evidence, briefs, and motions, must demonstrate that all parties were served
and the manner of service. Parties may accomplish this by submitting a proof of service or by
other verification, such as correct addresses in an electronic-mail carbon copy list, or a list of the
parties copied and addresses in the carbon copy portion of a letter. Communications regarding
non-controversial procedural matiers are permissible. (Gov. Code, § 11430.20, subd. (b)) A
document regarding ex parte communications entitled "Ex Parte Questions and Answers" is
available upon request or from our website at:

htip:/iwww . waterboards.ca.govilaws_regulations/docs/exparte.pdf.

Expected Action on Tentative Revised Cleanup and Abatement Order No. R4-2011-
06486, Former Kast Property Tank Farm

in light of the resolution of pending procedural matters and the close of the comment period on

additional admitted evidence, the Regional Board intends to issue a final action regarding the
Tentative Revised CAO on or shortly after April 24, 2015.
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If you have any questions regarding any of this information, please contact me at (216) 322-

4142 or at nicole kuenzi@waterboards.ca.qov.

Sincerely,
/s/ Nicole L. Kuenzi

Nicole L. Kuenzi
Attorney for the Los Angeles Regional Water Board

Ce:
Ms. Deborah Smith
Chief Deputy Executive Officer
dsmith@waterboards.ca.gov

Mr. Samuel Unger
Executive Officer
sunger@waterboards.ca.qov

Patrick Dennis, Esqg.
Gibson Dunn & Crutcher LLP
PDRennis@aqibsondunn.com

Krista Hernandez, Esq.
Gibson Dunn & Crutcher LLP
khernandez@aqibsendunn.com

Deanne Miller, Esg.
Morgan, L.ewis & Bockius LLP
dimiller@morganlewis.com

Mr. Robert Bowcock
integraied Resource Management, nc.
bbowcock@irmwater.com

Frances McChesney, Esq.
Senior Staff Counsel

Fmcchesney@waterboards.ca.gov

Michael Leslie, Esq.
Caidwell Leslie & Proctor, PC
leslie@ecaldwell-ieslie.com

interested parfies e-mail list maintained by the Regional Board:

Bellorno, Angelo (LOS ANGELES COUNTY) <abellomo@ph.lacounty.gov>;

'‘Alan.Caldwel@shell.com";
‘bbowcock@irmwater.com’,
'‘BCY@fire lacounty.gov';
‘bjones@fire lacounty.gov';
‘caumais@girardikeese.com’;
‘chris. manzini@edelman.com’;
‘crangan@ph.lacounty.gov’,
‘derrick. mims@asm.ca.gov';
‘ed.platt@shell.com’;
‘eramirez@ph lacounty.gov”
‘eric.boyd@mail. house.gov'
‘idear@earson.ca.us”;

Carlisle, JIN@OEMHA <Jim.Carlisle@oehha.ca.gov>:

kim.lesniak@shell.com’;
‘kkatona@bos.lacounty gov';
‘ktruong@carson.ca.us';
leslie@caldwell-leslie.com’,
lisa@cerrell.com’;
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'markridley-thomas@bos lacounty.gov';

‘MarkGrivetti (mgrivetti@geosyntec.com) (mgrivetii@geosyniec.com)';
rolark@fire Jacounty.gov”,

reustance@geosyntec.com’;

‘Robbie Ettinger (rettinger@geosyntec.com) (rettinger@oeosyntec.com)’;
Romero, Robert@DTSC <Robert. Romero@dtsc.ca.gov>:
‘tahara@bos.lacounty.gov’;

‘rvasquez@ph.lacounty.gov’;

'snourish@fire.lacounty.gov”,

Arano, Wendy@DTSC <Wendy. Arano@dtsc.ca.gov>;

'wuroff@fire lacounty .gov';

'zafi@caldwell-leslie.com’

‘Christian Osterberg (christian.osterberg@urs.com)’;
‘heather.benfield@tetratech.com"

javier. weckmann@tetratech.com';

‘Nancy MeilahnFowler (nancy.meilahn . fowler@urs.com)’;

'Rebecca Frend {rebecca.frend@urs.com)’;

'‘Roy Patierson (roy.patterson@urs.com)’;

Romero, Robert@DTSC <Robert. Romero@dtsc.ca.gov>;

Unger, Samuel@Waterboards <Samuel. Unger@waterboards.ca.gov>;
Rasmussen, Paula@Waterboards <Paula.Rasmussen@waterboards.ca.gov>;
Heath, Arthur@Waterboards <Arthur.Heath@waterboards.ca.gov>;
Williams, Thizar@Waterboards <Thizar Williams@waterboards.ca.gov>;
Kapahi, Gita@VVaterboards <Gita. Kapahi@waterboards.ca.gov>;

Fordyce, Jennifer@Waterboards <Jennifer Fordyce@waterboards.ca.gov>;
McChesney, Frances@Waterboards <Frances. McChesney@waterboards.ca.gov>;
‘eric.boyd@mail.house.gov';

‘henry.connelly@mail. house.gov';

Lauffer, Michael@Waterboards <michael lauffer@waterboards.ca.gov>:
‘crangan@ph.lacounty.gov';

‘Kim. Clark@fire.lacounty.gov';

‘deBoer, Krista (KdeBoer@gibsondunn.com)”

Lagudis, Susana@VVaterboards <Susana.Lagudis@Waterboards.ca.gov>;
'pdennis@gibsondunn.com’;

‘rhermmand@carson.ca.us’

‘nhernandez@gibsondunn.com’;

Doug Weimer (douglas.weimer@shell.com) (douglas. weimer@sheil.com);
Ayalew, Teklewold@Waterboards <Teklewold Ayalew@waterboards.ca.gov>
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333 South Grand Avenue
Los Angeles, CA 90071-3197
Tel P13.228.7000

wiwwe. gibsairdun.cem

Patrick W, Dennis

Direct: +1 213.229.7567
Fax: +{ 213.229.6567
Phennis@gibsondunn.com

VIA FIRST CLASS AND ELECTRONIC MAIL

Deborah Smith

Chief Deputy Executive Officer

Los Angeles Regional Water Quality Control Board
320 West 4th Street, Suite 200

Los Angeles CA 90013

Re: TENTATIVE REVISED CLEANUP AND ABATEMENT ORDER NO. R4-2011-
0046

SITE: FORMER KAST PROPERTY TANK FARM LOCATED SCUTHEAST OF
THE INTERSECTION OF MARBELLA AVENUE AND EAST 244TH STREET,
CARSON CA (SCP NO. 1230, SITE 1D NO. 2040330 CAQ NO. R-20]11-0046}

Dear Ms. Smith:

We represent Barclay Hollander Corporation (“Barclay™) with respect to the foregoing
matter. This letter is in reference to Nicole L. Kuenzi’s April 17, 2014 notice regarding
expected action on the Tentative Revised Cleanup and Abatement Order for the Kast Site
(“Tentative Revised CAQ”). The notice states that “the Regional Board intends to issue a
final action regarding the Tentative Revised CAC on or shordy after April 24, 20157

Your February 27, 2015 correspondence states the following under the heading “Deposition
Testimony of Site Cleanup Program Staft™:

The Regional Board is aware of pending subpoenas for the depositions of
certain staff of the Regional Board who are members of the Site Cleanup
Program Staff with respect to the matier. Should these depositions go
forward, the Regional Board will consider at a future time and upon the
request of any party, whether to accept the deposition transeripts into the
evidentiary record.

On April 10, the Court in Adelino Acosia, et. al. v. Shell Gil Company, ef al,

Los Angeles County Superior Court, Case No. NC053643, ordered the depositions of Dr.
Teklewold Ayalew and Samuel Unger to go forward, and Barclay has reserved the right to
take the depositions of Thizar Tintut-Williams and Paula Rasmussen if necessary, Dr.

Beijing » Brus 5 Angales » Munich
New York « G B - Washington, 3.6,




et

A
W4
P

oo

et
£
s

ot

e
s

!
L
o
-z
st

p—

Deborah Smith
Apri] 22,2015
Page 2

Ayalew’s deposition is scheduled for May 6-7 (just two weeks after the intended date of the
Regional Board’s action) and Barclay is waiting for confirmation from the Regional Board
regarding dates for Mr. Unger’s deposition.

In light of the upcoming depositions of Site Cleanup Program Staff, we urge you to defer
making any determination regarding whether to name Barclay in the Tentative Revised CAO
until after the Site Cleanup Program Staff depositions are complete and the Regional Board
has received and reviewed the transcripts in accordance with your February 27 letter.
Barclay’s position has been consistent throughout this process—the Site Cleanup Program
Staff deposition transcripts should be part of the evidentiary record before a final decision is
made. While the purpose of the depositions will be to gather evidence related to Plaintiffs’
experts” reliance on the Site Cleanup Program Staff’s analysis and conclusions in the Acosia
litigation, as recognized by your February 27 letter the testimony may be relevant to the
Regional Board’s determination regarding whether to accept the Site Cleanup Program
Staff’s recommendation to name Barclay in the Tentative Revised CAO.

Accordingly, in order to have a more complete evidentiary record upon which to base the
Regional Board’s determination, Barclay requests that the Regional Board defer making a
decision on “a final action regarding the Tentative Revised CAO™ until after the completion
of the Site Cleanup Program Staff depositions and the consideration of this request “to accept
the deposition transcripts into the evidentiary record” as your February 27 correspondence
makes clear.

Sincerely,

Patrick W. Dennis
PWD/hhk

ce: Nicole L. Kuenzi
Attorney for the Los Angeles Regional Water Board
nicole. kuenzi@waterboards.ca.gov

Samuel Unger
Executive Officer
sungerfipwaterboards.ca. gov
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Deborah Smith
April 22, 2015
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Deanne Miller
Morgan, Lewis & Bockius LLP
dlmiller@moreanlewis.com

Robert Bowcock
Integrated Resource Management, Inc.
bbowcock@irmwater.com

Frances McChesney

Senior Staff Counsel

Frances. McChesney(@waterboards.ca.gov
Fmechesnevidiwaterboards.ca.gov

Michael Leslie
Caldwel] Leslie & Proctor, PC
lestie(@caldwell leslie.com

Alan.Caldwell@shell.com
BCT@fire.Jacounty.gov
biones@fire.lacounty.gov
caumais@girardikeese.com
chris.manzini@edelman.com
crangan(@ph.lacounty.gov
derrick. mims@asm.ca.gov
ed.platt@shell.com
eramirez(@ph.lacounty.gov
eric.boyd@mail. house.gov
heather benfield@tetratech.com
henry.connelly@mail.house.gov
javier.weckmann@tetratech.com
jdear@carson.ca.us
Jim.Carlisle@ochha.ca.gov
Kim.Clark@fire.lacounty.gov
kim.lesniak@shell.com
kkatona@hbos lacounty.gov
kiruong(@carson.ca.us
Hsa@cerrell.com
markridley-thomas@bos.lacounty.gov
relark@fire lacounty.gov
reustance@geosyntec,com
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Deborah Smith
April 22, 2015
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rhernand{@carson.ca.us
rtahara@bos.Jacounty.gov
rvasquez{@ph.lacounty.gov
snourish@fire lacounty.gov
wuroffi@fire. lacounty. gov
zaft@caldwell-leslie.com
abellomo(@ph.lacounty gov

Arthur Heath@waterboards.ca.gov
christian.osterberg@urs.com

douglas. weimer@shell.com
Gita.Kapahi@waterboards.ca.gov
Jennifer.Fordyce@waterboards.ca.gov
mgrivetti@geosyntec.com
michael.lauffer@waterboards.ca.gov
nancy.meilahn fowler@urs.com

Paula Rasmussen@waterboards.ca.gov
rebecca.frend@urs.com
rettinger(@geosyntec.com

Robert. Romero@dtsc.ca.gov

roy . patterson@urs.com
susana.Lagudis@Waterboards.ca.gov
Teklewold. Ayalew@gwaterboards.ca.gov
Thizar Willlams@waterboards.ca.gov
Wendy. Arano{@dtsc.ca.gov
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Los Angeles Regional Water Guality Conirol Board

December 8, 2014

Michael Carter, President Douplas }. Weimer, Project Manager
Dole Food Company, inc. Shel Ol Producis US

cfo Patrick W. Dennis 20945 S, Wilmington Avenue
Gibson, Punn & Crutcher LLP Carson, CA 90810

333 South Grand Avenue
Los Angeles, CA 90071-3197

SUBJECT: TENTATIVE REVISED CLEANUP AND ABATEMENT ORDER PURSUANT
TO CALIFORNIA WATER CODE SECTION 13304 CLEANUP AND
ABATEMENT ORDER NO. R4-2011-0046

SITE: FORMER KAST PROPERTY TANK FARM LOCATED SOUTHEAST OF THE
INTERSECTION OF MARBELLA AVENUL AND EAST 244TH STREET,
CARSON, CALIFORNIA (SCP NO. 1230, SITE ID NO. 2040330, CAO NO, Ré-
2611-0046)

Dear Mr, Carter and Mr, Weimer

The California Regional Water Quality Control Board, Los Angeles Region (Regional Board) is the state
regulatory agency responsible for overseeing the investigation and cleanup of sites in Los Angeles and
Venturs Counties pursuant to the Porter- Culogn@ Water Quality Control Act (Porter-Cologne Act) and
other applicable faws and reguiations.

Pursuant to its authority, Deborah Smith, Chief Deputy Executive Officer of the Regional Board, issued
Cleanup and Abatemnent Order R4-2011-0046 (2011 CAO) o Shell Oif Company (Shell). The 2011 CAD
required, among other tasks, that Shell continue its investigation of the Site, conduct pilot tests, conduct a
human health risk assessment, and prepare and submit for Regional Board approval a proposed remedial
action plan (RAP), including a feasibility study regarding methods of remediation,  Prior to issuance of
the 2011 CAQ, Shelt requested that the Regional Board add the developers of the Site as responsible
parties to the CAQ, including Barclay Hollander Corporation (Barclay) and Dole Food Company, Inc.
{Pole). The Regional Board declined to add the developers to the draft CAQ at that time and issued the
CAQ 1o Shell oniy on March 11, 2011, but the CAOQ included a finding that the Regional Board would
continue to investigate the need 10 name additional responsible parties.

On October 31, 2013, Pauls Rasmussen, Assistant Execwiive Officer of the Regional Board, who
supervises the Site Cleanup Program, issued a public notice providing the opportunity for interested
persons to comment on proposed revisions to the 2001 CAQ (Proposed Draft Revised CAO). The
aroposed rovisions would add Barclay ag a responsible parly to the 2011 CAQ, Ms, Rasmussen issued a
subsequent public notice providing the opportunity for additional comments on the proposed revisions.
Written comments outside the scape of the revisions were not accepted nor r"sponded to. The law firm of

Gibson Dunn on behalf of Barclay and Dole and the law firm of Morgan Lewis on behalf of Shell
submitied timely comments,
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Michael Carter, President December &, 2014
Dole Food Company, Inc.

The Regional Board Site Cleanup Program staff has considered the comments recsived regarding the
Praposed Draft Revised CAQ. I response to those cornments, the Regional Board Site Cleanup Program
staff continues to propose to add Barclay as a responsible party 1o the 2011 CAO and has modified the
Proposed Drafl Revised CAO. The modified document is referred to as the Tentative Revised CAO. See
Aftachment,

The Regional Board Site Cleanup Program staff has prepared & Memorandum to Deborah Smith, Chief
Deputy Executive Officer of the Regional Board, with numerous attachments, recommending that she
1ssue the Tentative Revised CAQ naming Barclay Hollander Corporation. A copy of the Memorandum is
enclosed for your information. These documents and other data and reports for the Site are also availabie
for your review at the Regional Board office and are also posted on the GeoTracker database:
https Mpeotracker waterboard s.ea.goviprofite reportaspelobal _d=TTOO000007 28,

If you have apy guestions, please contact the project manager, Dr, Teldeweld Ayalew at (213} 576-
6739 (tayalew@waterbosrds.ca.gov), or Me. Thizar Tintut-Willinms, Site Cleanup Unit Tl Chief, at
{213) 8766723 (twi%ﬁams@waterbuards,caogw),

Sincerely,

o /
!fﬂx :',.éfri. i/ (ﬁ"‘/ﬁf £LAF) B
Paula Rasmussén
Assistant Executive Officer

Attachment: Drafl Tentative Revised Order .
Enclosure: Memorandum to Deborah Smith from Samuel Unger dated December 8, 2014

cel [With Attachment and Enclosure}

Patrick W. Dennis

Gibssen, Dunn & Crutcher LiP
333 South Grand Avenue

Los Angeles, CA 90074-3197
pdennis@gibsondunn.cam

Krista Hernandez

Gibson, Dunn & Cruicher LLF
333 South Grand Avenue

Los Angeles, CA 90074-3197
khernandezi@gibsondunn.com

Barclay Holiander Corporation
5840 Uplunder Way, Suite 202
Culver City, CA 90230

Deanne Miller

Morgan, Lewis & Bockius LLP
300 South Grand Avenue
Twenty-Second Floor




Michael Carter, President _ Becember §, 2014
Diele Food Company, Inc.

Los Aungeles, CA 90071-3132
dimitler@morganiewis.com

Michael Lesiie

Coldwell Leshie & Proctar, PC
1000 Wilshire Bivd, Suite 600
Los Angeles, CA 90017-2463
teslie@caldwell-leslie.com

Frances L. McChesney

Attorney IV

Office of Chief Counsel

State Water Resources Contsol Board
1GGE I Strect, 22nd Floor

Sacramento, CA 95814
i’ranceskmcchcsney@.wmerboards,ca.g{w

Jennifer Fordyee

Attorney I11

Office of Chief Counsel

State Water Resources Control Board
1001 1 Street, 22nd Floor
Sacramento, CA 95814

jennifer fordyce@waterboards.ca.gov

¢ FWithout Enclosure)

Janice Mahn, Honorable Congresswoman, US House of Representatives,
California’s 44th District

Mark Ridley-Thomas, Supervisor, Second District County of Los Angeles

Isadore Hall, Hl, Assembly member, 64tk Assembly District

Jiny Dear, Mayor of Carson

Nelson Hernandez, Carson City Manager

Ky Truang, City of Carson

tames Carlisle, Office of Environmental Health Hazard Assessment

Bill Jones, Los Angeles County Fire Department

Barry Nugent, Los Angeles County Fire Department

Shahin Nourishad, Los Angeles County Fire Department

Miguel Garcia, Los Angeles County Fire Department

Kim Clark, Los Angeles County Fire Depariment

Hoang Ly, Los Angeles County Fire Department

Cyrus Rangan, Los Angeles County Department of Health

Angelo Bellomo, Los Angeles County Department of Health

Karen A. Lyons, Shelt it Products US

Thomas V. Girardi, Girardi and Keese Lawyers

Robert W. Boweock, fntegrated Resources Management, LLC




ATTACHMENT 18
DRAFT TENTATIVE REVISED CAQ

ETATE GF CALIFORNIA
REGIONAL WATER QUALITY CONTROL BOARD
LOS ANGELES BREGION

CLEANUP AND ABATEMENT ORDER NO. R4-2011-8046
REQUIRING

SHELL OIL COMPANY
AND
BARCLAY HOLLANDER CORPORATION

TO CLEANUP AND ABATE WASTE
DISCHARGED TO WATERS OF THE STATE
PURSUANT TO CALIFORNIA WATER CODE SECTION 13304
AT THE FORMER KAST PROPERTY TANK FARM,
CARSON, CALIFORNIA
REVISED
(FILE NO. 97-043)

Cleanup and Abatement Order No. R4-2011-0046 (Order) requires Shell Oil Company and Barclay
Hollander Corporation, (hereinafier “Discharger™) to assess, monisor, and cleamup and abate the
effects of petrolewn hydrocarbon compounds and other contaminants of concern discharged to soil
and groundwater at the former Kast Property Tank Farm facility (hercinafier, the “Site™) Jocated
| southeast of the intersection of Marbella Avenue and Bas: 244% Street, in Carson, California,

On March 11, 2011, the Regional Water Qualitv Control Board. Los Angetes Region (Rectonal
Board) issyed the Order requiring Shell Oi Company (Shell} 1o investivate and cleanup the Site.
On July 28. 2010 in comments on the draft Order. the law firm of Morgan Lewis an behalf of
Shell, requested that the Regional Board name Dole Food Company, Ing. (Dole) and its whollv.
owned subsidiary Barclay Holtander Corporation (BHCY as responsible parties in the Order
{"Morgan Lewis 2010 Letter”). At that time, the Regional Board declined to add Dole and BHC
to_the drafl Order and issued the Order 1o Shell onlv. Sybsequent]y. on Anril 22, 2011 the
Regional Board issued an order pursnant fo Califormia Water Code section 13267 (13267 Crder
requiring Dole 1o provide techpical informpation about the Site, On September 15, 2011, the law
firm_of Gibsen Dunn on behalf of Dole provided 2 detailed letter and attachments in response ic
the 13267 Order disputine that it and/or BHC should be named as responsible pariies in the
Qrder (“Gibson Dunn 2011 Letter™. On October 31, 2013, the Regional Board's Assistan;
Executive Officer nronased adding BHC as g Iesponsible party to the Order and provided

' Water Code section 13304 {a) states, in part: Any person who has discharged or discharges waste into the
waters of this state i violation of any waste discharge requirement or other order or prohibition issued by o
regional board or the state beard, or who bas caused or peiwmitted, causes or permits, or threatens o cause or
permit any waste to be disoharged or deposited where it is, or probabity witt be, discharged into the waters of
the state and creates, or threatens to create, & cendition of poliution or nzance, shatl upon order of the
regional board, clean up the waste or abare the effects of the waste, or, inthe case of threatensd pothion or
nuisance, take other necessary remedial action, including, but not fimited 1o, oversesing cleanuy and abatament
efforts,




Shelt Git Company -2~ File No. 97 - 043
Former Kast Property Tank Farm

Cleanup and Abatement Order No. R4-2011.0046

oppottunigies 1o submit comments on Qctober 31, 2013 and June 3. 2014, Gihson Dunn and
Morgan Lewis submitted comments,  For the reasons discussed below. the Order i5 hereby
revised to add BHC, a wholly-owned subsidiary of Dole, as a responsible party in the Order
based on information provided by Shell and Dole and in the fites of the Resional Board,

As of the date of this revised Qrder, Shell bas completed many of the tasks required by the Order
since its tssuance on March 11, 2011, This Order ic not being revised to delete sasks alreadv
compieted by Sheill but is being revised to_add BHC as a responsible party_and 1o make
approprigte findings based on the information provided by Dele and Sheli since issuance of the
Order and to clarify that the Discharger is responsible for preparing draft environmental
documentation,  The Recional Board’s files include records docursenting ihe activities
associated with this Order,

The Regional Board herein finds:
BACKGROUND

L Discharger: Shel-Oil-Gompeny Shell, previously Shell Company of California, is a
Responsible Party due 1o its: (a) ownership of the former Kast Property Tank Farm, and (b)
former operation of a petroleum hydrocarbon tank farm at the Site resulting in discharpes
of waste at the Site. Barclav Hollander Corporation (BHC) is a responsible party due o its
(&) past ownership and/or as a successor to past owners of the Site, and ( b) development of
the property resulting in discharges of waste at the Site. Shell and BHC are hereafier
referred o collectively as “Discharper”  The actions of the Discharger have caused or
permitted waste to be discharged or deposited where it is, or probably will be, discharged
into the waters of the state and have created a condition of pollution or nuisance.

1. Locatien: The Bite is located southeast of the intersection of Marbelta Avenue and East
244" Street in the City of Carson, Caiifornia. The Site cccupies approximately 44 acres
of land and is bordered by the Los Angeles County Metropolitan Transportation
Authority railroad right-ofeway on the north, Lomita Boulevard en the south, Maibella
Avenue on the west, and Panama Avenue on the east (Figure 1), The Site was previously
owned by the-Biseharger Shell, who operated thres ofl storage reservoirs from the 18205
to the mid-1960s. The ceniral and southern reservéirs each had a capacity of 750,000
barrels of off and the northernmost reservoir had a capacity of 2,000,000 barrels of oil,
The Site presently consists of the Carousel residential neighborhood and city streets,

& Groundwater Basin: The Site is located on the Torrance Plain of the West Coast
Groundwater Basin (Basin), in the southwester part of the Coastal Plain of Los Angeles
County. Beneath the Site, the first encountered groundwater is estimated at 54 feet bolow
ground surface (bgs). The Basin is underlain by a series of aquifers, the deeper of which
are used for drinking water production. Thess aguifers are with increasing depth, the
Gage aquifer, Lynwood aquifer, and Silverado aquifer. The nearest municipal water
supply well is located approximately 400 feet west of the Site. As-set forth in the Water
Luality Conirol Plan for the Los Angeles Region (the Basin Plan), adopied on June 13,
1994, the Regional Board has designated beneficial uses for groundwater (among which
include municipal and domestic drinking water supplies} in the West Coast Basin and
has established water quality objectives for the protection of these beneficial uses,
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4. As dewiled in the findings below, the Discharger's activities at the Site have caused or
permitted the discharge of waste resulting in soil, soil vapor, and groundwater poliution,
including -discharges of waste to the waters of the state, and nuisance.

SITE HISTORY

3. Property Ownership and Leasehold Information: Based on information submitted to the
Regional Board by the Discharger, the Site has the foliowing property ownership and
teasehold hissory: '

. According to the Sanborn maps dated 1924 and 1925, the Site was owned and
operated by “Shell Company of California (Kast Property)” beginning in
approximately 1924 untii the mid-1960s. The Site was used as a tank farm,
which included three crude oil storage reservoirs, Reservoir Nos. 5, 6 and 7.
Reservoir No.5, the center reservoir, had a capacity of 750,000 barrels of oi]
and was under lease to General Petroleum Corporation. Reservoir No. 6, the
southernmost reservoir, had a capacity of 750,000 barrels of oil; and Reservoir
No. 7, the northernmost reservoir, had a capacity of 2,000,000 barrels of oil,
According 1o Sanborn map notations, the reservoirs had concrete-iined earihe
slopes with frame roofs on wood posts, surreunded by earth levees averaging
20 feet in height with 7 foor wide walks on top. One oil pump house was
depicted on the 1925 Sanborn map within the southern portion of the Site,
Since construction, the Site was used as a crude oil storage reservolr,

o
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d. In 1965. Richard Barclay and Shell executed a Purchase Option Agreement,
veherein Richard Barclav (or his nominee) asreed to wurchase the Property,
subject to g favorable engineerine renort and other restrictions, Richard
Barclay was a principal in an entity known as Barclay-Hollander-Curei. In
1966, Lomita Development Companv (Lomita), a California partnership,
was desienated as Mr. Barglay's “nomines” and purchased the Property from
Shell with the reservoirs in place. Lomia explicitly agreed in writing to
complete decommissioning of the reservoirs, In phagss between 1967 and
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1969, Lomit developed the 8ite into one- and two-story gingle family
residential parcels and sold the developed lots to individual homeowners. In
1969, & group of companies, nciuding L omite, mereed inio & company
known as Barclay Hollander Curci. inc.. which was then acquired by Castle
& Cooke, Inc. and it became a whollv-owned subsidiary of Castle & Cooke,
In¢. Barclay Hollander Curel, Inc, continued to sell parcels to residential
owners, Barclay Hollander Curci, Ine. was later renamed Barciay Hollander
Corporation. Inc. (BHC). Castie & Cooke, Inc. merged with Flexi-Van
Corporation in 1985, witich in 1991, changed i1s name to Dole Food
Compeany, Inc, BHC agreed to be responsibie for the liahilities of Lomiia
and the other entities,  BHC is surrently a whollv-owned subsidiary of Dole

but-hus-re-nasets ¢

f 6. Site Deseription and Activities: According to information in the Regional Board's file on this
Site, oil related operations at the Site began in 1923 and ended by the early 1960s. The Site was
previously owned and operated by Shell Company of California, which was subsequently
renamed Shell Oif Company, as a crude oil storage facility. The facility included equipment that
pumped the oif to the nearby $062s Shell refinery for processing from three conerste-lined oil
storage reservoirs with a total capacity of 3.3 million barrels, In 1866, $0€ Shell closed the Site
and Q& sold the Site to Lomita Bevelopment-Compary, an affiliste of Richard Barclay and
Barctay-Holiander-Curcl. Subsequently, Lomita Develosment-Com pary developed the Site into

the Carousel residential neighborhood, which contains 785 single-family homes.

In 1965, prior 1o the purchase of the oroperty from Shell, Richerd Barclay and/or Barclay
Hollander Curci requested permission from Shell to remove the lguid waste and petroleum
residue from the property and to besin to prade the property for development.  Shell agreed o
allow_the activities with some conditions. incloding that “all work done by or for [Barclav
Hollander Curci] be done in a pood. lawful and workmanlike manner.”  After purchasing the
property in 1966, bomita, as the owner of the property, actively participated in the
decommissioning and pradine activities. Lomita conducted the waste removal and grading
activities and obfained the required pemmits from the County. _Available information indicates
that by _August 15. 1966 all three reservoirs had been fully cleaned out, The Pacific Soils
Engineering Reports dated January 7, 1966; March 11, 1966: Julv 31. 1967; and June 11, 19683
documented that: {1} Lomita empiied and demolistied the reservoirs, and graded the Site prior to it
developing the Site as residential housing: (2) part of the concrete floor of the central reservoir was
removed by Lomita from the Site: and (3) where the reservoir botioms were left in place. Lomita
made 8-inch wide gircular trenches in concentric circles approximately 15 fest apart to nermit water
drainage to sllow the percolation of water and sludee preserd in the reservoirs inip the subsurface.
Varigus documents from the soil engineer describe the process of removing water and sludee in
the reservoirs, burving concrete and compacting the congrete and soil, and drilling holes in the
canerete to allow for percolation into the eroundwater. The County's gradine permit reauired
that conerete fitl must be at least seven feet below grade, Boring logs indicated that soils beneath
the concrete slab in Reservoir 7 were “hightv oil stained” and that soils in the borines had a

f See Exhibit 76 to Gibson Dunn 2011 Letier,
D See Bxhibits 31, 7% 36, and 47 o Gibson Dwnn 2011 Letter,
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“petroleum odor, however the ameunt of actual oil contained in the soil is unknown.” * One of
the_scil engineering reperts alse indicated that soil used to fill in the reservoirs and reiurmn the
Property to_its nawral prade came from the berms surrounding each reservoir and swrrounding
the perimeter of the Proverty.” In 1957, Lomita began fransferring title of individual parcels. In
1969, title to remaining_parcels wag granted by erant deed from Lomita 10 BHC,  Then BHC
began transferring fitle to the rest of the parcels.

6. Chemical Usage: Based on the Phase 1 Environmental Site Assessment (ESA) dated July
b4, 2008 conducted by Shell Ol Products® (50PUS) consuitant, URS Corporation, the
Site was used for the storage of crude off in all three reservoirs on the property from at
least 1924 to 1966. Subsequent records indicate that in the 1960 the reservoirs may also
have been used for storage of bunker oil. Ongoing investipations indicate petroleum

- hydrocarbon compounds including volatile organic compounds (VOCs) and semi-volatile
organic compounds (SVOCs) are impacted in the subsurface soil, soil vapor, and
groundwater underlying the Site.

EVIDENCE OF DISCHARGES OF WASTE AND BASIS FOR ORDER

7. Waste Discharges: The following summarizes assessment activities associated with the
Site:

4. In 2007, under the regulatory oversight of the California Department of Toxic
Substances Control (DTSC), an environmental investigation was initiated at the
former Turco Products Facility (TPF). Soil vapor and groundwater were
investigated in areas direcily west of the Site and at locations in the northwestern
portion of the Site. The DTSCerequired investigation detected petroleum
hydrocarbons, benzene, toluene, and chlorinated solvents in soil and soil vapor,
A multi-depth soil vapor survey, which included soif vapor sampling on the Sie
at locations coincident with the former Kast Site footprints, detected benzene at
concentrations.up to 150 micrograms per liter {ng/1). Benzene was detected at
TPF groundwater momnitoring well MW-8, which has a northeast flow direction,
at a concentration of 1,800 pg/l, Therefore, grournidwater monitoring well MW.§
is located upgradient of the Kast Site. Chlorinated solvents wers also detected at
the Kast Site groundwater monitoring well MW-5.

b, The Final Phase I Site Characterizarion Report dated October 15, 2009, which
was prepared by URS Corporation on behalf of SOPUS showed that scif impacts
consisted primarily of petroleum hydrocarbons spanmicg a wide range of carbon
chains and including Total Petroleum Hydrocarbons (TPH) as gasoline {g), TPH
as diesel {TFMd), TPH as motor oil (TPHmo), benzene, and naphthalene {See
Tables 1, 24, 2B, and 3).

‘ Ses Exhibit 78 to Gibson Dunn 2011 Letter, March 11, 1066 Eeport by Pacific Soils
Engineering Ing,
* Sep Exhibit 21 and Declaration of Lee Volmer, attached to Gibson Dunm 2011 Letter.

¢ Shell Ofl Producis US is the dfvia for Equilon Enterprises LLC, which e whoily owned by Shell Ol
Company,
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L In June 2009, a subsurface investigation of public streety in the Carouses!
neighborhood consisting of ten cone penetrometer/rapid optical screening
tools (CPT/ROST) was performed. The CPT/ROST logs indicated severa)
locations within the Site with elevated hydrocarbon concentrations, The
CPT/ROST logs also showed thal the highest apparent soil impacts
occurred at depths of 12 feet bgs, 36 feet bys, and 40 fees bgs.

L A tonal of 228 sofl samples were collected during the Phase ! Site
Characterization. The analytical data for soil samples collecied from soil
borings advanced on public sireets across the Site {Figure 23 were as
foltows:

i. The highest detected concentration of TPH was 22,000 milligrams
per kitogram (mg/kg) and TPHg, TPHd, and TPHmo were &,800,
22,000, and 21,000 mg/kg, respectively;

ii. Benzene, ethylbenzene, wlgene, and xyienes were detected in
concenfrations as high as 21,000 micrograms per kilogram

(ng/kg), 32,000 ug/kg, 12,000 pgke, and 140,000 ng/ke,
respectively;

ii. SVOCs were detected in concentrations as high as 47 mgfkg of
naphthalene, 38 mgfkg of -methylnaphthalens, 63 mefkg of 2-
methyinaphthalne, 12 mg/ke phenanthrene, and 9.0 mg/kg pyrene;
and

iv. Arsenic and tead were detected in concentrations as high a5 53.2
mg/fkg and 52.5 mp/kg, respectivaly.

[, Soil vapor samples collected from a S-foot depth and greater below the
public streets in the Carousel neighborhood indicated elevated berzene
and methane (Figures 3 and 4). Benzene was detected at 8 maximurs
“concentration of 3,800ng/, which exceeds the California Muman Health
Screening Level (CHHSL) value of 0.036 ug/! for benzene set for
shailow soil vapor in a residential area. Methane was also detectsd in
concentrations as high as 59.7 % (by voiume) that significantly exceed
its lower explosive limit of 5% (by voluine), posing a potential safety
hazard.

©. Between September 2009 and Yebruary 2010, residential soil and subeslab soil
vapor sampling was conducted at 41 parcels {(Figure 5 a — £ Tables | and 2} and
the results were as follows:

[ Surface and subsurface soil (0 10 10 feet bgs) detecied concentrations of
chemicals of comcern that significantly exceeded soil screening levels ag
foeliows:

L. VOCs - Bengzene (14,000 uefkg), tetrachloroethylene {(FCE)
(22,600 pgike), 1.2 4-trimethylbenzene (34,000 pg'kg), and 1,3,5-
trimethyibenzens (14,000 wgfkgy
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i, SVOCs - Naphthalene (18 mg/kg), Benzo(ajpyrene (2.9 mefkg),
benzo(ajanthracene (0.1  mg/kg), chrysene (0,27 mp/kg),
phenanthrene (0.28 mg/ke), and pyrene (0.19 mg/kg): and

it Lead was also detected at a maximum concentration of 307 mg/kg.

Il The highest detected concentration of TPHg was 5,000 my/kg, TPHd
was 33,000 mg/kg, and TPHme was 41,000 my/kg:

Il As of September 27, 2010, sub-slab soil vapor samples have been
collected from 172 homes in the Carousel neighborhood. Additional
data continues to be collected as part of the Phase || Site
Characterization. The validated data from the first 41 homes detected
benzene, naphthalene, 1.2,4-trimethylbenzens, 1.3, S-trimethyibenzene,
cthylbenizene, p/m-xylenes, rtoluene, and acetone, af a maximum
conceniretion of 4,508 micrograms per cubic meter {(pg/m’), 2,200
ug/m’, 1,000 pg/im’, 1,100 ugm’, 5,200 pg/m®, 700 pgfm’, 276 pg/m’,
respectively.

d.  Between Movember 19, 2009 and February 13, 2019, additional step-out soil and

soil vapor sampling at the elevated soii vapor sampling locations were conducted
in selected locations beneath the public streets at the Site. The measured
concentrations for petroteum hydrocarbons in soil were as follows:

I The highest detected concentrations of TPHg was 9,800 mg/kg, TPHd
was 22,000 mg/kg, and TPHmo was 21,100 mg/kg;

. The highest detected concentrations of benzene was 33,000 pgrkg,
Ethylbenzene was 42,000 pg/ke, toluene was 11,000 ug/ke, and xylenes
were 140,000 pg/kg, respectively;

I 8VOCs were detected in concentrations as high as 47 mgfkg of
naphthalene, 33 mg/kg of I-methylnaphthalene, 53 mglkg of -
methyinaphthalne, 6.1 mg/kg phenanthrene, and 3.9 mg/kg pyrene; and

V. Arsenic and lead were detected in concentrations as high as 28.2 mg/kg
and 13.6 mg/kg, respectively, :

In July 2009, the instaliation of six on-site groundwater monitoring wells (Figure
6) were completed and quarterly groundwater monitoring was  initiated,
Groundwater was encountered at 53 fest bps. Groundwater samples from five of
the six wells contained concentrations of benzene at 2 maximum concentration
of 140 pg/l. and trichloroethylene (TCE} at & maximum concentration of 290
jg/l.. One of the monitoring wells (MW-3) contains a free product or a light
non-agueous phase liquid (LNAPL) with & maximum measured thickness of 9.01
foot as of May 27, 2010,

8. Gource Elimination and Remediation States af the Siie
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o

The resuits of the initial soil and soil vapor investigation indicate the presence of
cievated methane and benzene at concentrations exceeding the Lower Explosive
Limit and the CHMSL for shallow soil vapor, at several locations beneath the
public strests at the Site. On October 13, 2009, the Regional Board directed the
Discharger 1o éxpeditiously design and implement an interim remedial action.

b. On May 12, 2010 the Regional Board approved SOPUS’s proposed Soil Vapor
Extraction (SVE) pilot test in order to evaluate the uss of this technolopy as &
remedial option for VOCs at the Site,

9, Summary of Findings from Subsurfaee Investigations

2. Regional Board staff have reviewed and evaluated numerous technical reports and
records pertaining to the release, detection, and distribution of wastes on the Site
and its vicinity. The Discharger has stored, used, and/or discharged petroleum
hydrocarbon compounds at the Site. Elevated levels of TPH and other wastes have
been detected in soil, soll vapor and groundwater bencath the Site,

b, The sources for the evidence summarized above include, but are nat Himited 1o

L Various technical reports and documents submitted by the Discharger or its
representatives o Regional Board seaff,

I Site inspections conducted by Regional Board staff, as well as meatings,
ietters, electronic mails, and telephone communications between Regional
Board staff and the Discharger and/or its representatives.

. Subsurface drainage study for the Site resgrvolrs submitted by Girardi and
Keese, the law firm retained by some of the residents of the Carousel
neighborhood,

10. Summary of Current Conditions Requiring Cleanup and Abatement

a ' Based on the Phase 1 ESA for the Site dated July 14, 2008 (prepared by URS
Corporation) and the most recent information provided to the Regional Board by
SOPUS: 1) 80C sold the Kast Site to Lomita Bevelopment-Comsany, an
affiffate of Richard Barclay and Barclay-Hollander-Curci, in 1966 with the
reservoirs in place; 2} the Pacific Soiks Enginzering Reports from 1966 10 1968
indicate that Lomita Development—Com ey empiied and demolished the
reservoirs, and constructed residential housing; 3) part of the concrete floor of
the ceniral reservoir was removed by Lomita Development rpany from the
Site; and 4) where the reservoir botioms were lefr in place, Lomita Development
Gempany made §-inch wide circular trenches in concentric circles approximately
L5 feet apart to permit water drainage to allow percolation of water and sludge
present in the reservoirs into the subsurface.

b.  There is no consistent trend in the vertical distribution of detectad concentrations
of petroleum hydrocarbon cotnpounds that can be discerned from soil boring data
to date. Although, the majority of the aforementioned highest detected TPH
conceritralions were obfained from the 2.5-foor depth samples, there were
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multiple focations where the highest concentrations were in the $-foot or 10-foot
samples. This may be due to the nature of previous developrment activities by
Lomita Bevelepment-Company at the Site (i.e., the construction and demoliion
of the former reservoirs and site grading in preparation for development of the
residential trace),

c. On May 11, 2016, Environmental Engineering and Contracting, consuitants
hired by Girardi and Keese, conducted exploratory trenching in order to locate
and identify the obstructions that have been frequently encountered during the
advancement of shaliow soil borings at many of the residential homes
investigated to date. Regional Board staff observed the encountering of an
approximately B-inch thick concrete slab extending at the trench excavation
termination depth of 9 feet, 2 inches. The Pacific Soils Engineering Report
dated January 7, 1966 states that the reservoirs were lined with a “four inch
blanket of reinforced concrete™. These obstructions are presumed to be remmants
of the concrete liners of the former reservoir.

d. Resulis from the 169 hnterim Residential Sampling Reports submitted to the
Regional Board through November 17, 2010 indicate that for surface and
subsurface soil samplivig (0 to 10 feet bgs), the cancer risk index estimate is
between 0 and 10 for 107 residential parcels, between 10 and 100 for 60 parcels,
and exceeded 100 for 2 parcels. In the area where the highest cancer index is
documented, SV0OCs {i.e, Benzo{a)pyreng, benzo(ajanthracene,
benzo(b)fluoranthene and chrysene), benzene, and ethylbenzene were the
primary chemicals of potential concern {COPCs) contributing to the cancer risk
index.

For the Carousel neighborheed investigation, the Regional Board is using the
mest profective cancer risk screening levels recommended by the State and
federal governments, which is one in one million {f x 10°) additional risks. For
screening purposes, the Regional Board routinely uses the most conservative
{health-protective assumptions) risk based screening levels of 1 x 10 for the
target chemical. This screening level is based on a target risk level at the lower
end of the US Environmental Protection Agency (USEPA) risk management
range of one-in-a-million risk (1 x 10" for cancer risk and a hazard gquotient of
IR

The presence of a chemical ai concenirations in excess of a CHHSL does not
indicate that adverse impacts 10 human health are oceurting or will oceur, but
suggests that further evaluation of potential human health concerns is warranted
{Cal-EPA, 2005). It should also be noted that CHHSLs are not intended to “set
... final cleanup or action levels to be applied al contaminated sites” (Cal-EPA,
2603).

¢. Results from the 169 Interim Residential Sarapling Reports submitted to the
Regional Board through November 17, 2010 also indicase that for the sub-siab
soil vapor data collected from the residential parcels, the cancer risk index
cstimate was between 0 and 10 for 147 parcels, between 10 and 100 for 20
parcels, and greater than 100 for 2 parcels. The two highest cancer risk index
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were estimated as 550 and 120, In most cases, benzene was the primary
contributor to the cancer risk indsx estimate,

iy

The Office of Environmental Health Hazard Assessment {OEHHA) performed a
quantitative risk evaluation of TPH using surface and subsurface (0 to 10 feet bgs}
soit TPH fractionation data for the 41 residential parcels {Table 3). Based on the
risk caiculation, OEHHA estimated maximum exposures for a child and compared
the resuiting exposure estimates of reference dosages with that provided by DTSC
interim  guidance dated June 16, 2009. OEHHA concluded that aromatic
hydrocarbons in the C-9 to C-32 range a1 five parcels exceeded their reference
values for children (Exhibit 1)

g The San Francisco Bay Regional Water Quality Controi Board developed the
Environmental Screening Level (BSL) as guidance for determining when
concentration of TPH may present a nuisance and detectable odor. The ESL, based
on caiculated odor indexes, for residential land-use,s is 100 mg/kg for TPHg and
TPHd. The soit TPHg and TPHd data obtained from the Site were detected up to
9,800 mg/kg and 85,000 mg/kg, respectively, which exceed the ESL.

I1. Pollution of Waters of the State: The Discharger has caused or permitted waste to be
discharped or deposited where it is, or probably will be, discharped into the waters of the
state and creates, or threatens to create, a condition of poliution or nuisance. As described
in this Order and the record of the Regional Board, the Diischarger owned and/or operated
the site in 2 manner that resulted in the discharges of waste. The constituents found at the
site as described in Finding 8 constitute “waste” as defined in Water Code section
13050(d). The discharge of waste has resuited in pollution, as defined in Water Code
section 13030(1). The concentration of waste constituents in soil and groundwaler exceed
water quality objectives contained in the Water Quality Control Plan for the Los Angeles
Region (Basin Plan), including state-promulgated maximum contaminant levels, The
presence of waste at the Site constitutes a “nuisance” as defined in Water Code section
1305G(m). The waste is present at concentrations and locations that “Us imjurions to
health, or is indecent, or offensive to the senses, or an obstruction to the free use of
property, so as lo interfere with the comfortable enjoyment of life or property . . . and
falifects at the same fime an entire cammunily or neighborhood, or any considerable
munber of persons,although the extent of the annoyance or damage inflicted upon
individuals may be unegual ®

12. Need for Technical Reports: This Order requires the submittal of technical or
monitoring reports pursuant to Water Code section 132677, The Discharger is required
1o submit the reports because, as described in the Findings in this Order, the Bischarger
is responsible for the discharge of waste that has cansed poilution and nuisance. The
Feparts are necessary 1o evaluate the extent of the impacts on water quality and public
heaith and to determine the scope of the renredy. '

Water Code section 13267 authorizes the Regional Board to require any person who has discharged,
discharges, or is suspect of having discharged or discharging, waste to submit technical or monitoring
progran reporis.
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responsibie—parties P Rs Ar-lrder—ai-tus-time:  Substantial evidence
indicates that the Discharger caused or perinitted waste to be discharged into waters of state
and is therefore appropriately named as a responsible party in this Order. Shel} owned and
operated the Site, then sold the propenty o the developers. leaving in place three YESEIVOIS
and residual petroleum hydrocarbons in at least one tank and in soil underneath and
surrounding the reservoir, The residual petroleum hvdrocarbons are still present at the Site
and continue to cause pollution and nuisance as documented in this Order and the Regional
Board files. MHewever-the The Regional Board sill-eentinueto has investigated swhether
additional~ _potentially responsible _parties (including, but not limited to, Lomita
Development Company, Richard Rarciay, Barclay-Hollander-Curci, Dole Foods, Inc..
Barclay Hollander Corporation and/or any of its successors) and has defermined that
Barclav Hollander Corporation caused or permitied the discharge of waste at the Site and

e mprtias PRIt

I Fe TN

additional PRPs-ls-g weins-the-Romonal-Bo derres-temtssue-tie-Ordar- aa.4 sl
oniy-gelay-remediation-of-the-Sité._BHC and/or its predecessor purchased the Site with
explicit knowledoe of the presence of the petroleum reservoirs and the presence of residual
petroleum hvdrocarbons and copducted various activities, includine partially dismantling
the conerete in the reservoirs and prading the onsite materials. thereby spreading the waste,
The residual petroleum hydrogarbons are still present at the Site and continue to cause
potiution and nuisance as documented in this Order and the Resional Board files. BHC isa
whollv-owned subsidiary of Dole. Including BHC a5 a responsible party in this Order is
consigtent with orders of the State Water Resources Comrol Board construing Water Code
sgction 13304 naming former owners who had knowledge of the activities that resulted in
the discharge and the lecal ability fo contral the continuing discharee.® iIncludine BHC as n
responsible party is consistent with Water Code section |3304( iy because BHC's actions
[ in_greati 10 Huisan) e snlawful since st least 1949 2 If the

Regional Board becomes aware of anv other responsible parties it will consider naming
such persons in this Order,

The-Riseharger Shell, in a letter to the Regional Board dated May 5, 2010 {Exhibit 2,
stated that it is considering a variety of potential alternatives that can be applied at specific

S MES TR L <k 0 -0
& Laming Co v Superior Copry. 19-Cal. Avn 4th
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parcels and in the public streets in order to avoid snvironmental impacts and avoid any
significant risks to human heaith ar this Site. The-Dissharger Shell also indicated thar if it
becomes necessary for residents to relocase temporarily to perform this work, the
Discharges~Shell will take appropriate steps to minimize any inconvenience and
compensate them for any resulting expenses,

15, Issuance of this Order is being taken for the protection of the environment and as such is
exempt from provisions of the California Environmenta) Quality Act (CEQA) (Pubic
Resources Code section 21000 et seq.) in accordance with Callfornia Code of Regulations,
title 14, sections 15061(b)3), 15306, 15367, 15368, and 15321, This Order generally
requires the Discharger to submit plans for approval prior to implementatior. of cleanup
activities at the Site. Mere submittal of plans is exempt from CEQA as submittal will not
cause a direct or indirect physical change in the environment and/or is an aciivity that
cannot possibly have a significant effect on the environment. CEQA review at this time
would be premature and speculative, as there is simply not enough information concertting
the Discharger's propesed remedial activities and possible associated environmental
impacts. If the Repional Board determines that implementation of any plan required by this
Order will have a significant effect on the environment, the Regional Board will conduct
the necessary and appropriate environmental review prior ta Executive Officer approval of
the applicable plan.

16. Shell submirted a sroposed Remedial Action Plan ( RAPY on June 30, 2014, After review
of the pronosed RAP, the Regional Board determined that implementation of e RAP

7. Pursuant to section 13304 of the California Water Code, the Regional Board may seek
reimbursement for all reasonable costs to overses cleanup of such waste, abatement of the
effects thereof, or other remedial action,

TEEREFORE, IT IS HERERY ORDEEED, pursuant 1o California Water Code section 13304
and 13267, that the Discharger shall cleanup the waste and abate the effects of the discharge,
including, but not fimited to, total petroleum biydrocarbons (TPH) and other TPH-related wasteg
discharged to soil and groundwater at the Site in accordance with the following requirements:

L. Complete Delineation of On- and (M1-Site Waste Mscharges: Completely delineate
the extent of waste in soil, soil vapor, and groundwater caused by the discharge of
wastes including, but not limited to, TPH and other TPH-related waste constifuents at
the Site into the saturated and unsaturated zomes. Assessment has been engeing under
Regional Board oversight, but assessment is not yet complete. I ongoing
reinterpretation of new data derived from the {asks performed sugpests that
modification or expansion of the tasks approved by the Regional Board is necessary for
complete assessment, the Discharger is required to submit 2 work plan addendim(z).

2. Continue to Conduct Groundwater Monitoring and Reportiag:

a. Continue the existing quarterly proundwater monitoring and reporting program
previously required by the Regional Boerd, and
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b, As new wells are installed, they are to be incorporated into the existing
groundwater monitoring and reporting program

3. Conduct Remediai Action; Initiate 2 phased cleanup and abatement program for the
cleanup of waste in soil, soil vapor, and groundwater and abatement of the effects of
the discharges, but not limited to, petroleum and petroleum-related contaminated
shatlow soils and pollution sources as highest priovity.

Shailow seils in this Order are defined as sofls found to & nominal depth of 10 feet,
where potential exposure for residents and/or construction and atility maintenance
workers is considered likely (Ref. Suppiemental Guidance for Human Health
Multimedia Risk Assessments of Hazardous Waste Sites and Permitted Facilities —
CalEPA 1996},

Specifically, the Discharger shali:

a. Develop a pilot testing work plan, which includes i} evalustion of the
feasibility of removing impacted soils to 10 feet and removal of contaminated
shallow soils and reservoir concrete slabs encountered within the uppermost 10
feet, including areas beneath residential houses; and Z) remedial options tha
can be carried out where site characterization (including indoor air testing) is
completed; 3) plans Tor relocation of residents during soil removal astivities,
plans for management of excavated soil om-site, and pians 0 minimize odors
and noise during soil removal. The Discharger is required to submit this Pilot
Test Work Plan to the Regional Board for review and approval by the
Executive Officer nio later than 60 days after the date of issuance of this Order.
Upon approval of the Pilot Test Work Plan by the Executive Officer, the
Discharger shall implement the Pilot Test Work Plan submit the Pilot Test
Report that includes the findings, conclusions, and recommendations within
120 days of the issuance of the approval of the Pilot Test Work Plan,

b. Conduct an assessment of any potential environmental impacts of the residual
concrete slabs of the former reservoir that includes: {1} the impact of the
remaining concrete floors on waste migration where the concrete floors might
still be present; {2) whether there is a need for the removal of the concrete: and
(3} the feasibility of removing the concrete fioors beneath (i} unpaved areas at
the Site, {ii) paved areas at the Site, and (tii) homes at the Site. The Discharger
is required o submit this environmental impact assessment of the residual
cancrete stabs to the Regional Board no later than 30 days afier the completion
of the Pilot Test,

¢. Prepare a full-scale impacted soil Remedial Action Plan (RAP) for the Site,
The Discharger is required fo submit the RAP to the Regional Board for
review and approval by the Executive Officer no later than 60 days after the
date of the Executive Officer’s approval of the-Pilot Tast Repeort.

L The RAP shall include, ata minimom, but is-not Hmited o
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A detailed plan for remediaiion of wastes in shallow soil that
will incorporate the resulis from the Seil Vapor Extraction
Pilot Test currentiy being performed.

A plan 1o address any impacted arca bencath any existing
paved areas and concrete foundations of the homes, if
warranied;

i A detziled surface containment and soil management plan;

An evaluation of all available options including proposed
seiected methods for remediation of shaliow sofl and soil
vapor; and

Continuation of interim measures for mitigation according to
the Regional Board approved interim Remediation Action
Pian (IRAP), :

A schedule of actions to implement the RAP,

i The RAP, at a minimum, shali apply the following guidelines and Policies
to cleanup wastes in soil and groundwater. The clesnup goals shali

inciude:

Soil cleanup goals set forth in the Regional Board's baterim
Site Assessment and Cleanup Guidebook, May 1996, waste
concentrations, depth to the water table, the nature of the
chemicals, soil conditions and texsure, and atienuafion
trends, human health protection levels set forth in LUSEPA -
Regional  Screeming  Levels  (Formerly Preliminary
Remediation Goals),  for evaluation of the potential
intrusion of subsurface vapors (soif vapor) into buildings
and subsequent impact to indoor air quelity, California
Environmental Protection Agency’s Use af Fuman Heath
Screening Levels (CHHSLS) in Evaluation of Contaminared
Properties, duted January 2003, or its latest version, and
Towal Petreleum Hydrocarbon Criteria Working Group,
Volumes 1 through 5, 1997,.1998, 1999 Commonwealth of
Massachusetts, Department of Environmental Protection,
Characterizing Risks Posed by Petrolewm Contwminated
Sites: hnplementation of MADEP VPH/EPH appraach;
MADEP  2002; Commonwealth of Massachusetts,
Department  of  Environmentai Protection, Updared
Petroleum Hydrocarbon Fraction T oxicity Values for the
VPH/EPH/APH Methodology; MADEP 2003,
Commonwealth  of  Massachuseits, Department  of
Environmental Protection, Method for the Determination of
Air-Fhase Petrolewn Hydrocarbons (APH) Final, MADEP
2008, Soil vapor sampling requirements are stated in the
DTSC Mnterim Guidance and the Regional Board’s Advisory




Shell Oi Company
Former Kast Property Tank Farm

- 15 - File No., 97 - 643

Cleanup and Abatement Order No. R4-2011-0046

i,

~ Active Soil Gas Investipations, dated January 28, 2003, or
its latest version, DTSC's Guidance for the Evaluation and
Mitigation of Subsurface Vapor Intrusion to Indoor Air,
revised February 7, 2005, or its latest version, USEPA Risk
Assessment Guidance for Superfund, Parts A through E;
USEPA Users Guide for Bvaluating Subsurface Vapor
Intrusion into  Buildings, 2003; USEPA Supplemental
Guidance for Developing Soil Screening Levels for
Superfund Sites, 2002; USEPA Supplemental Guidance for
Comparing Background and Chemical Concentrations in
Soif for CERCLA Sites, 2002; CalEPA Selecting Inorganic
Constituents as Chemicals of Potential Concern at Risk
Assgssments at Hazardous Waste Sites and Permitied
Facilities, CalEPA DTSC, February 1997; CalEPA Use of
the Northern and Southern California Polynuclear Aromatic
Hydrocarbons (PAH) Studies in the Manufactured Gas Plant
Site Cleanup Process, CalEPA DTSC, July 2009. Cleanup
goals for all contaminant of concerns shall be based on
residential (Le., unrestricted) land use.

Groundwater cleanup goals shall at a minimuim achieve
applicabie Basin Plan water quality objectives, including
California’s Maximum Contaminant Levels or Action
Levels for drinking water as established by the California
Department of Public Health, and the State Water Resources
Control Board’s “Antidegradation Policy™ (Siate Board
Resolution No. 68-16), at a point of compliance approved by
the Regional Board, and comply with other applicable
implementation programs in the Basin Plan.

The  State  Water Resources  Control  Board’s
“Antidegradation Policy”,which requires attainment of
background levels of water quality, or the highest ievel of
water quality that is reasonable in the event that background
levels cannot be restored.  Cleanup levels other than
background must be consistent with the maximum benefit to
the people of the Srate, not unreasonably affect present and
anticipated beneficial uses of water, and not result in
exceedence of water quality objectives in the Regional
Board's Basin Plan.

. Fhe State Water Resources Conirol Board's “Policies and

Procedures for Investigation and Cleanup and Abatement of
Discharges Under Water Code Section 13304 (State Board
Resolution No. 92-49), requires cleanap to background or
the best water quality which is reasonable if background
tevels cannot be achieved and sets forth criteria to consider
where cleanup to background water quality may not be
reasonable.
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HI. The Discharger shall submit site-specific cleanup goals for residential e,
unrestricted) land use for the Executive Officer’s approval concurrent with
the submittal date of the Pilot Test Report. The proposed sitesspecific
cleanup goais shall include detailed technical rationale and assumptions
underlying each goal,

IV, Upon approval of the RAP by the Executive Officer, the Discharper shall
implement the RAP within 60 days of the issuance of the spproval of the
RAF,

d. Continue to conduct residential surface and subsurface soil and sub-siab soil
vapor sampling under the current Regiona! Board approved work plan dated
September 24, 2009, I the ongoing reinterpretation of new assessment data
derived from the tasks deseribed in the work plan suggests that modification or
expansion of the tasks proposed in the RAP is necessary for complete cleanup,
then the Discharger shall submit addenda to the September 24, 2009 work plan
to the Regional Board for review and approval by the Executive Officer mo
later than 60 days of the date of issuance of this Qrder.

¢ If the ongoing groundwater monitoring and investigation warrants, the
Discharger shall;

L Install new wells in order to compiete the groundwater manitoring
well network and o fully delineate the impacted groundwater plume,
and .

Il Prepare a detailed impacted groundwater RAP, The Regional Board
will set forth the due date of the groundwater RAP at z later date.

4, Public Review and Involvement:

a. Cleanup proposals and RAF submitted 1o the Regional Board for approval in
compliance with the terms of this Order shal] be made available to the public
for & minimum 30-day period to allow for public review and comment. The
Regional Board will consider any comments received before taldng final action
on a cleanup proposal and RAP,

b. The Discharger shall encourage public participation. The Discharper is
required 1o prepare and submit a Public Parlicipation Plan for review and
approval by the Executive Officer, with the goal of having the Regional Board
provide the stakeholders and other interested persons with:

L Information, appropriately targeted to the literacy and transiational
needs of the commurdly, abour the investigation and remedial
activities concerning the discharges of waste at the Site; and

[l Periodic, meaningful opportunities to review, comment upon, and to
influence investigation and cleanup activities at the Site.
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¢ Public participation activities shall coincide with key decision making points
throughott the process as specified or as direcied by the Executive Officer of
the Regional Board.

d. The Discharger shall prepare draft environmenal documentation evaiuaiing
the potential environgrental impacis associated with the implementation of the
RAP and subimit to the Rerional Board as directed by the Executive Officer,

Time Schedule: The Discharger shall submit ali required technical work plans and
reports by the deadlines stated in this Order, which are summarized in Table 4. As
field activivies at this Site are W progress, additional technical documents may be
required and/or new or revised deadlines for the technical documents may be issued.
Therefore, Table 4 may be updated as necessary, ‘The Discharger shall continue any
remediation or monitoring activities until such time as fhe Executive Officer
determines that sufficient cleanup has been actomplished to fully comply with this
Order.,

The Régionai Board’s authorized representative(s) shall be allowed:

2. Enury upon premvises where a regulated facility or activity is located,
conducied, or where records are siored, under the conditions of this Order;

b. Access to copy any records that are stored under the conditions of this
Order,

e Access 1o inspect any facility, equipment (including monitoring and control
equipment}, practices, or operations regulated or required under this Order;
and

d. The right to photograph, sample, and monitor the Site for the purpose of
ensuring compliance with this Order, or as otherwise authorized by the
California Water Code.

Contractor/Consultant Qualificstion: A Californmia licensed professional civil
engineer or geologist, or a certified engineering geologist or hydrogeslogist shall
conduct or direct the subsurface investigation and cleanup program. All technical
documents required by this Order shall be signed by and stamped with the seal of the
above-mentioned qualified professionals,

This Order is not intended 1o permit or aliow the Discharger to cease any work
required by any other Order issued by this Regional Board, nor shall it be usad as a
reason to stop or redirect any investigation or cleanup or remediation programs
ordered by this Regional Board or any other agency. Furthermore, this Order does
not exempt the Discharger from comptiance with any other laws, regulations, or
ordinances which may be applicable, nor does it legalize these waste treatment and
disposal facilities, and it leaves unaffected any further restrictions on those facifities
which may be contained in other statues or required by other agencies.

The Discharger shall submit 30-day advance notice to the Regional Board of any
pianned changes in name, ownership, or control of the facility; and shall provide 30-
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16,

12,
. Water Resources Contrel Board (State Water Board) to review the action in

13

14,

day advance notice of any planned physical changes 1o the Site that may affect
compliance with this Order. In the event of a change in ownership or operator, the
Discharger also shall provide 30-day advance notice, by letter, to the succeeding
ownerfoperator of the existence of this Order, and shall submit a copy of this
advance notice to the Regional Board.

Abandonment of any groundwater well{s) at the Site must be approved by and
reported to the Execusive Officer of the Regional Board at ieast 14 days in advance.
Any groundwater wells removed must be replaced within 2 reasonable tiniie, at a
location approved by the Executive Officer. With written justification, the Executive
Officer may approve of the abandanment of groundwater wells without replacement.
When a well is removed, all work shatl be completed in accordance with Californiz
Department of Water Resources Bulletin 74-90, “California Well Standards,”
Muonitoring Well Standards Chapter, Part 11, Sections 16-19,

. The Regional Board, through its Executive Officer or other delegate, may revise this

Order as additional information becomes available. Upon request by the Drischarger,
and for good cause shown, the Exscutive Officer may defer, delete or extend the date
of compliance for any action required of the Discharger under this Order. The
authority of the Regional Board, as contained in the California Water Code, to order
investigation and cleanup, in addition to that described heretn, is in no way Hmited
by this Order,

Any person aggrieved by this action of the Regional Board may petition the State

accordance with Water Code section 13320 and California Code of Regulations, title
23, sections 2050 and following. The State Water Board must receive the petition by
500 pm., 30 days afier the date of this Order, except that if the thirtieth day
following the date of this Order falls on a Sawwrday, Sunday, or siate holiday, the
petition must be recefved by the State Water Board by 5:00 p.n. on the next business
day. Copies of the law and regulations applicabie to filing petitions may be found on
the Internet ar;
htt‘.p:f/www,wat@rboa-rds.ca,govfpub%ic_izoti-ces/peﬁtionsfwat&rﬁquality
or wiil be provided upon request.

Fallure 1o comply with the terms or conditions of this Order may resuit in imposition
of civil liabilities, imposed either administratively by the Regional Board or
Jjudicially by the Superior Court in accordance with Sections 13268, 13308, and/or
13359, of the California Water Code, and/or referral 1o the Attorney General of the
State of California.

Mone of the obligations impesed by this Order on the Discharger are ntended to
constitute & debt, damage claim, penalty or other civil action which should be Hmited
or discharged in a bankruptey proceeding, All obligations are imposed pursuant to the
police powers of the State of California intended 1o protect the public health, safety,
welfare, and environment,
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Crdered by: Date:

Deborah Smih

Chief Depiry Bxeciive Officer
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December 24, 2014

YIA FIRST CLASS AND ELECTRONIC MAIL

Deborah Smith

Chief Deputy Executive Officer
Los Angeles Regional Water Board
320 West 4th Street, Suite 200

Los Angeles, California 90013

Re:  TENTATIVE REVISED CLEANUP AND ABATEMENT ORDER PURSUANT
TO CALIFORNIA WATER CODE SECTION 13304 CLEANUP AND
ABATEMENT ORDER NO. R4-2011-0046

SITE: FORMER KAST PROPERTY TANK FARM LOCATED SOUTHEAST
OF THE INTERSECTION OF MARBELLA AVENUE AND EAST 244TH
STREET, CARSON, CALIFORNIA (SCP NO. 1230, SITE ID NO. 2040330,
CAQ NO. R-2011-0046)

Dear Ms. Smith:

We represent Barclay Hollander Corporation (“Barclay™) with respect to the foregoing
matter and this letter responds, in part, to the December 8, 2014 letter from Paula Rasmussen
to C. Michael Carter,

We were first notified by a phone call from Sam Unger on December &, that he would be
recommending that you name Barclay on the existing Cleanup and Abaternent Order No, R4-
2011-0046 (“CAQO™). Subsequently, we received Ms. Rasmussen’s letter and vartous
attachments, one being a 98-page chart purporting to contain the Regional Board staff’s
responses 1o comments, ncluding those of Barclay, from previous submissions to the
Regional Board on the topic of naming Barclay on the CAQ,

Obviously, we were disappointed when we read these materials and we continue to believe
that Barclay does not meet the definition of “discharger” under the California Water Code. 1
spoke with vour counsel, Ms. Kuenzi, on December 16 and she suggested that | raise some of
my questions in writing with you so that is the purpose of this letter.

Beijing - Brussels - Century City - Daltas « Denver » Dubs - Hong Kanig - London - Los Angeles « Munich
New York + Orange County - Paio Atto + Pares - San Franciscs - Sao Paulo - Singapore - Washington, .G,
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Barclay’s last correspondence with the Regional Board on this topic was back in June 2014,
nearly six months ago, and at that time it was on a relatively limited topic at the Regional
Board staff’s request -~ namely to respond 1o certain technical comments submitted by Shell.
Since then, we have not been told by anyone at the Regional Board whether they were
considering naming Barclay, or not, on the CAQ. Now, with the information provided by
Ms. Rasmussen and Mr. Unger, Barclay seeks to (1) submit additional critical evidence, that
was previously unavailable, and that must be considered by you before making any decision
on this issue; and (2) schedule a formal hearing before you in order o give Barclay an
opportunity to present the key evidence directly to you and to explain why Barclay is not a
“discharger” under the Water Code. These requests are made without any intention to waive
any and all defenses Barclay may have to being named on the CAQ. We further explain
these two requests next.

i, Substantial additional and critical evidence has been developed since Barclay last
submitted comprehensive comments in January 2814, nearly 2 vear aso and it
must be considered by vou before makine anv decision.

As you may know, there is ongoing civil litigation between certain residents of the Carousel
Tract and Shell, Dole and Barclay with respect to the homeowners® claims of property
damage and personal injury (the homeowners are herein referred 1o as “Plaintiffs”). That
litigation has been very active, especially this past year since Barclay last submitted
comprehensive comments and evidence to the Regional Board staff on January 21,2014,
Depositions of fact and expert witmesses have been taken, substantial expert reports have
been exchanged, and additional documents have been produced — some of which bear
directly upon the decision you are being asked to make.

By way of one example, Dr, Dagdigian’s opinion regarding upward migration of historic
contamination left by Shell at the site has been further developed since our submissions to
the Regional Board and it now includes a three dimensional model which has been presented
to Shell and the Plaintiffs, but never seen by the Regional Board staff, As you should be
aware, the Regional Board staff supporting the prosecutor in this action reviewed Dr.
Dagdigian’s earlier work on this topic, but concluded that while upward migration through
capillary action might explain some of the contaminant distribution at the site it did not
explain all of it. Now, with the completion of Dr. Dagdigian’s 3-I> modeling report, you will
see that there is overwhelming evidence to support Dr. Dagdigian’s opinion concerning
upward migration as the explanation for the contaminant distribution at the site today, And,
Dr. Dagdigian’s opinion is further supported by another expert report (never sent to the
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Regional Board but served on Shell and the Plaintiffs) from a pre-eminent hydrogeologist,
Dr. Charles Faust.' In that 40-page report, Dr. Faust confirms that capillary action caused the
upward migration of the petroleum contamination left at the site by Shell and that well-
known prineiple explains the current distribution of contaminanis.

Another example of crucial evidence that has not been made available to the Regional Board,
15 the third day of deposition of George Bach. Mr. Bach was deposed in November 2014 in
the civil iitigation at the request of Plaintiffs and Shell and the transcript from that deposition
is now available. As you are probably aware, the Regional Board staff supporting the
prosecutor in this action repeatedly cites to a 201 1 unsworn statement of Mr. Bach, even
though he signed a later declaration under penalty of perjury in 2013. In our June 2014
comments o the Regional Board we explained why no one should rely on Mr. Bach’s 2011

" statement but the prosecutorial staff apparently disregarded that recommendation. In the
November 2014 deposition Sheli and Plaintiffs cross-examined Mr. Bach under oath, and he
confirmed the veracity of the 2013 declaration and explained the 2011 unsworn statement,
making even clearer that all known petroleum hydrocarbon contamination at the site was
disposed of offsite. Mr. Bach also directly refuted any contention that there was evidence of
petroleum contamination in the berms, or that any petroleum contamination was brought up
from below the reservoir bottoms as a result of the ripping of the concrete floors - two
additional points that the Regional Board’s staff claims are supported solely by Mr. Bach’s
2611 unsworn statement, but that now certainly cannot be attributed to Mr. Bach (nor anyone
else} given his recent deposition’, '

As for this last example, under the most basic rules of evidence, Mr. Bach’s 2014 deposition
testimony (along with his other deposition testimony) is the most credible evidence of his
recollections of the events surrounding the redevelopment of the site in the mid-1960s and it
would be an error o arbifrarily apply greater weight to 2 201 1 unsworn statement made at a
me when Mr. Bach was not subject to cross-examination under oath by all parties, and in
which be relies on inaccurate information supplied to him by Plaintiffs® counsel (as the
November 2014 deposition evidence makes plain). In short, the Regional Board staff has no

' We submitted a very short 6-pape declaration from Dr. Faust to the Regional Board in connection with
Barclay’s comments in June 2014, The 40-page report mentioned here was prepared after that submission
and was served in the litigation but never provided to the Regional Board because the comment period had
conetuded.

No other eyewitness to the redevelopment activities.of Barciay testified that there was evidence of any
petrofeum contamination in the berms, or fhat any petroleum contamination was brought up from below the
reservolr bottoms.
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basis to rely upon Mr. Bach’s 2011 unswom statement when the November 2014 deposition
transcript 1s now available and makes clear that no one should interpret his 2011 unsworn
statement to suggest that any petroleum compounds were known to have been left onsite by
Barclay.

Ag you can see from these two examples, some of the evidence developed in the litigation
this past year bears directly upon the decision you are being asked to make and was not
available when Barclay’s previous comments were submitied to the Regional Board. We
nhave begun the process of collecting that information but it will take a few weeks to compile
it and submit it to the Regional Board.

2. Barclay seeks a hearing in order to present its case that if is nof 2 “discharger”
upder California Water Code Sectios 13304,

Barclay secks a hearing before you in order to directly address the question whether Barclay
is a “discharger” under the California Water Code, including the presentation of new
evidence previously unavailabie to submit to the Regional Board, as well as to respond to the
comments of the prosecutor’s staff with respect to Barclay’s prior submissions. This is a
necessary step, especially here where there is a contested amendment to a CAC in a highly
charged, politicized, and coniemporaneously-litigated matter and where Barclay is highly
likely to appeal any amendment naming it in the order.

Further, at the hearing Barclay must have an opportunity to cross examine the witnesses that
the prosecutor is relying upon and who have provided their views on the evidence in their
effort to persuade you to name Barclay Hollander on the order. This includes those on the
Regional Board staff who claim to have read the technical reports and declarations of
Waterstone and disagree with those conclusions, as well as those who have read the George
Bach materials and decided to rely on his 2011 unsworn statement, and not his swom
testimony under cross examination, in order to form the bases for their recommendation to
you to name Barclay on the CAO. At a minimum, Barclay must have this opportunity to
question the witnesses who offer these views and to test their credibility and their credentials
to offer these conclusions in support of the prosecutor’s recommendation.

Scheduling that hearing and giving Barclay a reasonable opportunity to prepare will take a
few weeks, as well,
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Civen that Mr. Unger asked that you make 2 decision on the recommendation to include
Barclay in the CAQ by January 9, 2015, we ask that vou respond to this letter as soon as
possible, especially in light of the year-end holiday season, and our need to plan how to
provide-information to you as quickly as possibie,

a

Iy
Veryf}:{fufy yours,

A 3
A /im /7
oty Wy

:P’atrick W. Dennis

" PWD/hhk

ce: Nicole Kuenzi (Via First Class and Electronic Mail)
hee Attached for Additional Recipients

1018534411
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Barclay Hollander Corporation (Via U.S. Mail)
5840 Uplander Way, Suite 202
Culver City, California 90230

Deanne Milier (Via U.S. Mail)
Morgan, Lewis & Bockius LLP

300 South Grand Avenue
Twenty-Second Floor

Los Angeles, California 90071-3132

Michael Leslie (Vig U.S. Mail)
Caldwell Leslie & Proctor, PC
1000 Wilshire Boulevard, Suite 600
Los Angeles, California 90017-2463

Frances L. McChesney (Via U.S. Mail)
Attorney IV

Office of Chief Counse!l

State Water Resources Control Board
1001 I Street, 22™ Floor

sSacramente, California 95814

Jennifer Fordyee (Vi U.S. Mail)
Attomey II1

Office of Chief Counsel

State Water Resources Control Board

1001 I Street, 22™ Fioor _
Sacramento, California 95814

Janice Hahn, Honorable Congresswoman, US House of Representatives,
California’s 44% District (Via U.S. Mail)

Mark Ridley-Thomas, Supervisor, Second District County of Los Angeles (Vig U5 Mailj
Isadore Hali, III, Assembly Member, 64" Assembly District (Vig U.S Maif)
Jim Dear, Mayor of Carson (¥ig U.S Mail)

Melson Hernandez, Carson City Manager (Via U.S. Mail)




ON DUUNRKN

LW

Deborah Smith
December 24, 2014
Page 7

Ky Truong, City of Carson (Via U.S. Mail)

fames Carlisle, Gffice of Environmental Health Hazard Assessment (Via U.S. Mail}
Bill jones, Los Angeles County Fire Department (Vig U.S. Mail}

Barry Nugent, Los Angeles County Fire Department (Via U5 Mail)

Shahin Nourishad, Los Angeles County Fire Department (Via U.S. Mail)
Miguel Garcia, Los Angeles County Fire Department (Via [J.S, Mail)

Kim Clark, Los Angeles County Fire Department (Via U.S Mail)

Hoang Ly, Los Angeles County Fire Department (Via U.S Muail)

Cyrus Rangan, Los Angeles County Department of Health {Via U.S Muail)
Angelo Bellomo, Los Angeles County Department of Health (Via U.S. Mail)
Karen A. Lyons, Shell Oif Products US (Vig U.S Mail)

Thomas V. Girardi, Girardi and Keese Lawyers (Via U.S Mail)

Robert W. Boweock, Integrated Resources Management, LLC (Via U.S. Mail)
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Los Angeles Hegional Water Queality Control Boargd

January 2, 2015

Mr. Angeio Beliomo

Director of Environmental Health

County of Los Angeles Department of Public Health
5050 Commerce Drive

Baldwin Park, California 91796

Dear Mr, Bellomo:

Thank you for your letter to me of November 3, 2014 regarding the proposed remedial action plan for the
former Kast Tank Farm Property Site, now the Carousel Tract in Carson, California. The Los Angeles
Regional Water Quality Control Board {(Regional Board) has  appreciated the support from the Los
Angeles County Department of Public Health of the Regional Board’s oversight of the Sie during the
past six years. In that time, the responsible party - Shel! Oil Products US - hag completed an extensive
Site Investigation, conducted frequent monitoring, and proposed a remedial action plan (RAP) for review
and approval by the Regiona! Board, The Regional Board has prepared a draft Environmental Impact
Report (EIR} that evaluates the potentiaily significant impacts of the proposed RAP,

In November this year the Regional Board held severa community meetings in Carson providing a
question and answer opportunity for the residents and other interested persons regarding the proposad
RAP and draft EIR.  Both the proposed RAP and the draft BIR are currently subject to a public comment
period that began on November 7, 2014 and closes on January 9, 2015,

The Regional Board intends to consider yaur November 3, 2014 letter as a comment on the proposed
RAP and will include it in the public record with other comments we receive by the close of the written
cominent period, The Regional Board will prepare 2 response to comments, including comments to your
letter, as it considers whether to certify the EIR and approve the RAP. In the meantime, piease fet us
know if you have questions or need additional information regarding the proposed RAP for the Site.

Thank you again for the interest and support by the County Department of Public Health of the Regional
Board’s oversight of the investigation and cleanup of the Carousel Tract,

Sincerely,

- ’ A T
Samuel Unger, P.E,%
Executive Officer
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Angeloe Bellomo -
Caunty of Los Angeles
Department of Public Health

fanuary 2, 2015

Mailing List

Janice Hahn, Honorable Congresswoman, US House of Representatives,
California’s d4th District

Mark Ridley-Thomas, Supervisor. Second Distriet County of Los Angeles

Karly Katona, Assistant Senior Deputy for Environmental Sustainpability, Second District

tric Boyd, Deputy District Director, California’s 44th District

Cyrus Rangan, County of Los Angeles Department of Mealth

James Carliste, Office of Environmental Health Fazard Assessment (OEHHA)

Hm Dear, Mayor of Carson

Nelson Hernandez, Carson City Manager

Ky Truong, Ciy of Carson

Michae! Lauffer, Chief Counsel. State Water Resources Control Board

Frances McChesney, Senior Staff Counsel, State Warter Resources Control Board

Bill Jones, Los Angeles County Fire Department

Shahin Nourishad, Los Angeles County Fire Department

Hoang Ly. Los Angeles County Fire Department

Douglas J. Weimer, Shelt Oil Products US

Karen A. Lvons, Shell Oil Products US




January 7, 2015

Deborah Smith

Chief Deputy Executive Officer

California Regional Waier Quality Control Board
Los Angeles Region

320 West Fourth Streef; Suite 200

Los Angles, California 90013

RE:; Dole Food Company, inc.
Tentative Revised CAD No. R4-201 1-0046; SCP No. 1230, Site 1D No. 2040330

Diear Ms, Smith,

| have reviewed the work performed by the Las Angeies Regional Water Quality Controf Board and
State Board teams resulting in the reissuance of the Tentative Revised Cleanup and Abatemeant
Order {CAQ} Mo. R4-2011-0046 on December 8, 2044. Your team’s effort, often criticized by me for
taking so long, demonstrates the thoroughness and dedication of your staff and resulted in & CAQ
incomprehensibly near perfaction. | seriously doubt anyone will ever fully appreciate the hours
devoted to this monumental task.

Faithfull once more, { was pleased io be sharing with the community this greal accompiishment and
justin ime for the holiday seasan, when on December 24, 2014, | was advised of a visit by that
toriuous demon Ghost of Chiristmas Past, Dole Food Company’s counsel, Patrick Dennis. The
events of the past “are but shadows,” according to the Ghost of Christmas Past: confronting the
shadows of their past is agonizing for Dole Food Company. “Show me no more! Why do you
delight to torture me?” cries Counsel.

White the cries of foul are many, confrary facts ars few; the awkward and divergent citations are
mere atterpts to divert our attention as if there really was substantial additional and critical
evidence which has been developed since Dole Food Company’s commenis from January 2014,

There is no new evidence fo be presented in this matier; this is clearly & staill tactic. Dr. Jeffray
Dagdigian’s opinion is based on a cleverly crafted concept with the singular purpose of replacing
fact with fantasy. Dr. Charles Faust does not confirm Dr. Dagdigian's work in anyway if is a
ridicutous attempt to perpetuate Dole Food Company's desire to fashion an excuse for their
abhorrent behavior of concealing dangerous pollution for profit and then later procuring science o
tedl a fictional story. Even if the Los Angeles Regional Water Quality Control Board were o consider
all of the science fiction concerning the petroleum contamination capillary migration presented by
Drs. Dagdigian and Faust, as suggested by Mr. Dennis, it wouldnt change a thing. Dole Food
Company, nc. and s wholly owned subsidiaries Barctay Moilander Corporation and Oceanic
Properties, Inc. are collectively known polluters subject to the laws of the State of California,

As for the rhetoric concernirg Mr. George Bach's veracity, | offer that it is indeed in question. | have
personally met with Mr. Bach, been present at his depositions, and read his declarasions and

. gocumenis. Mr. Bach is very proud of his clever, cost-saving approaches throughout his career. By
his own telfing (under oath) he brags how he was hirad on the spot by Barclay Hollander
Corporation for his cunning ability to ‘violate every ordinance that yau could think of relative to a
plot plan”. Mr. Bach has quite an imagination for storyteliing and prides himself on being a real rule
breaker. Mr. Bach sought me out o tell his story and offered his written Declaration as nroof of his
recoliection of events, Whether or not we accept his clarification of events he remembers isn't
really important either, although the iocations he describes as to where higher concentrations of
contaminants are found have proven 1o be remarkably accurate.

405 North tndian Hili Boulevard (909) 621-1266

Claremont, CA 917114600 (909) 621-1196 Fax




Dole Food Company, Inc. and its wholly owned subsidiaries Barclay Hollander Corporation and
Geeanic Properties, tne. purchased the poliuted, cortaminated, and distressed property from Shell
Qit Company at a significant discount; pramising o cleanup the property. Shell Ol Company was
not only concerned apout their image in the cormmunity after the drowning death of the young boy
on site but, also with the general appearance of the property once it was under the control of Dol
Foed Company, Inc. and lts wholly owned subsidiaries Barciay Hollander Corporation and Oceanic
Properties, Inc. We hear tales of irmigrant workers wading through wats! deep cit and of the
multiple ilicitly set fires burning throughout the night ielevised by helicopter news crews.

Bottom kine, the issuance of the Cleanup and Abatement Order Mo, R4-2011-0046 on December 8,
2014 adding Dole Food Company, inc. as a Responsible Party is more than appropriate. | would
request that you review any and ail additional documents Mr. Dennis provides, now and throughout
the cieanup process. Ongoing investigation, data collection, and new evidence can and should
atways be presented and reviewsd.. but as for naming Doie Foad Company, Inc. and its wholly
owned subsidiaries Barciay Hollander Corporation and Cceanic Properties, Inc. as responsibie
Parties, that is long over dug,

Whether or not you feel compelled to grant a hearing so that this Responsible Party right present
a case that it is not a “discharger” is entirely within your discration; | only reguest that we are
provided notice and an opportunity to be equally heard. The idea that Dole Food Company, Inc.
would want to have a public evidentiary hearing disputing facts concerning how s subsidiaries
«nowingly conceated dangerous pollufion from hard warking families is their business...} find it
rather newsworthy,

I 'am also including with this correspondeance a brief report from a pre-eminent geologist, Dr. James
Wells, which is presenied o help vour team betier separate fact from fiction.

Sincerely,
L % e o

Mr. Robart W, Bowcock
integrated Resource Management, inc.

(elo) Nicole Kuenzi, Esq, RWQCB
Sam Unger - RWQCB
Tekewoid Ayalew — RWQCB
Thizar Tintut-Willams — RWQCB
Arthur Heath — RWQCB
Frances McChesney, Fsg. - State Board
Jennifer Fordyce, Esg, ~ State Board

California Regional Water Quality Control Board — Los Angeles Region HIME
CAD R4-2011-048




lanuary 7, 2015

Deborah Smith, Chief Deputy Executive Officer
California Regional Water Quality Control Board
Los Angeles Region

320 West Fourth Street; Suite 200

Los Angles, California 90013

Subject:  Former Kast Tank Farm Environmental Program
Comments on Tentative Revised Cleanup and Abatement Order Naming Barclay Hollander
and Dole Foods as Responsible Parties

Dear Ms, Smith,

We applaud the RWQCB in its determination (December 8, 2014 letter from samuel Unger to Shell and
Dole) that the developers of the Carousel Tract, including Barclay Hollander Corporation and Dole Foods
Company shouid be named as responsible parties in the revised Cleanup and Abatement Order (CAO) for
this site. As you know, our firm has been retained by Girardi | Keese to advise them on matters related o
the environmental site investigation, contaminant fate and transport and remediation plans for this site.
Girardi | Keese represents most of the homeowners of the Carousel Tract and the City of Carson, The
RWQCB noted: “BHC {Barclay Hollander Corporation] and/or its predecessor purchased the Site with
explicit knowledge of the presence of the petroleum reservoirs and the presence of residual petroleum
hydrocarbons and conducted various activities, including partially dismantiing the concrete in the
reservoirs and grading the onsite materials, thereby spreading the waste.”

To support Barclay Hollander’s effort to avoid being named in the CAQ, its consultant, Dr. Dagdigiarn,
fabricated a theory that shallow soil was clean when the site was redeveloped in the 1960s and only
became contaminated later. Dr. Dagdigian has profiered a “capillary rise” and “buoyancy” theory in
which he hypothesizes that a perched water zone could have been created in the vadose zone either just
above or just below the floors of each of the three former oil reservoirs at the Carouse! Tract in response
to rainfall events, According to this speculative theory, rising groundwater levels (which have never
actually been observed at such a shallow level at this site) could have created a smear zone and could
have brought the hydrocarbon light non-aquecus phase liquids (LNAPL) into previously clean shaliow
soil by capiliary action and buoyancy forces. The Régionai Board Response to Comments on the revised
Cleanup and Abatement Order states: “Regional Board staff finds the Waterstone [Dagdigian)] explanation
of upward chemical migration at the site to be speculative and incomplete.” | agree with the RWQCE’s
conclusion about and provide additional evidence below that refutes this theory. |

3700 State Sireet, Suile 350 « Santa Barpara, Colifornia 932105
805-880-9300




Japuary 7, 2015
Page 2 of 19

The process of grading this site in the 1960s could easily be characterized as a buria] project to dispose of
petroleum-contaminated concrete and soil and the former reservoirs can be thought of as unregulated
tandfills. in preparation for redeveloping the site for residential Iand use in the 1960s, the developer
defendants needed 1o dismantle the three massive o}l reservoirs that Shel! had previously operated at thig
site, These were huge storage reservairs, covering much of the current residential neighborhood, with
wood-frame roofs and concrete floors. The walls of the reservoirs were concrete-lined sarthen berms,
There were alsc interior berms providing spill containment around each reservoir and another earthen
berm surrounding the entire property which [ refer to in this report as the “perimeter berm.” For the
purposes of this letier, it is important to differentiate between the “reservoir berms” (which were an

integral part of the reservoir structures and in constant contact with oil; see Figure 1) from the “interior”
and “perimeter berms” (which were not part of the reservoir structures and appear o have had lower
evels of soil contamination).

RESERVIIIR B

Figure 1. Historical site layout (Modified after Figure 4 in Dr. Dagdigian’s Expert Report),

The reservoirs had been constructed in the 1920s by digging down approximately 15 feet and building up
carthen reservoir berms another 12 to 15 feet. Before hormes could be built on this property, these massive
reservoirs needed to be filled in and the large berms needed to be leveled. The conerete floor on the
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western portion of Reservoir § was removed. For the remainder of Reservoir 5 and the other reservoirs,
the concrete floors were left in place although eight-inch wide trenches were reportedly ripped inio the
concerete floors about 15 feet apart to facilitate drainage. Concrete from the trenches and the reservoir
walls was broken up and placed above the floors. At minimum, Barclay was fully aware of the concrete
ourial. To this day, it remains unclear how much of this concrete exceeds cleanup standards due to
petroleum soaking into the concrete during its decades of contact with oil.

Obviously, soil from the various berms would nieed to be placed back into the depressions that had
constituted the ofl reservoirs in order to make the final grade. Dr. Dagdigian makes the unsubstantiated
claim that the reservoir berms were free of contamination at the time this work was accomplished but that
in the intervening years, massive amounts of contamination naturally migrated upward into this fill
material from below, thus causing the gross contamination we now find in soil above the reservoir ficors.
In 1ssuing its revised Cleanup and Abatement Order, the State of California RWQCB has correctly
rejected this argument.

Capitlary rise refers to the rise of water or other fluids in soil pores resulting from the molecular attraction
between the soil and the fluid (adhesion) and the surface tension of the fluid {cohesion). Although the
term is obscure 1o non-scientists, most of us have observed capillary rise when we've placed a straw in a
drink and noted that the liquid rises slightly higher in the straw than the level of the liquid in the glass.
One can continue the drink experiment and dip different diameter straws into the same drink. You will
find that there is a higher capiliary rise for smalier and smalier diameter straws. For water in soils, this
same phenomenon can oceur, although capiliary rise is generally only significant for fine grainad soils
{where the pore spaces are very small: comparable to a very small s’{raw)'direc‘zly above a water table. Up
to several feet of capiliary rise of water has been ohserved in fine-grained soils directly above a water
table. For coarser grained sand, capillary rise (if observed at all) is limited to just a few inches. Weathered
crude oil is more viscous than water, so weathered crude oif will be subject to much less capillary rise in
soils than water. Dr. Dagdigian states “Much of the soi! beneath the former reservoir floors is sandy and
would act as a natural reservoir for the leaked ojl.”! Capiliary rise of weathered crude oil would he
infinitesimal in sandy soil. This kind of contrived logic is seldom seen in serious environmental science,

I'am pleased that the professional environmental scientists and engineers at the State of California
(Regional Water Quality Control Board, aiso known as “RWQCB™) agree with me and have siated in
their December 2014 Response to Comments {on the draft tentative revised Cleanup and Abatement
Order naming Barclay Hollander as'a responsible party) that:

' Paradoxically, according to Dr. Dagdigian, four eyewitnesses from the 1960s had never seen any oil in soil under
the reservoirs.
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“Based on Site investigation data, Regional Board staff concludes that the Jatera) and
vertical distribution of petroleum hydrocarbons in soils at the Site is highly variable and
could not have resulted from upward capillary migration.”

My colleague, Dr. Lorne Everett and 1 have for many vears focused our professional activities on the
vadose zone (Dr. Everett is the Chair of the ASTM Vadose Zone Committes and as the former Director of
the University of California at Santa Rarbara Vadose Zone Monitoring Laboratory). Given our vadose
zone experience, we completely reject Dr. Dagdigian’s theory. Some of the bases for this opinion are
summarized below.

The site was redeveloped by the developer defendants as a residential neighborhood beginning in 1966.
The defendants did not remediate the subsurface contamination at the time of redevelopment. The roofs of
the reservoirs were removed, but debris from the floors and walls were buried on site. Contaminated soi]
from the berms was redistributed across the site into low areas as part of the grading process in
preparation for building homes on this site, There is evidence that Barclay Hollander was not experienced
in dealing with contaminated sites: “thank you and Mr. Tubman for your patience in giving us sufficient
time to remove the hazards on the Kast tank farm site. This type of cleanup work is a little unusual for our
operation, and we are embarrassed for the length of time that it took to complete the job.”? There is also
evidence that Barclay Hollander was anxious to cut costs for the cleanup work:

Q. And — what happened with the

concrete? What did you do? Did you dig it all out

and send it away?

A. Well, initialty when we were first looking

at the job. the concept was to basically push it all

1 a pile and truck it out of there. But George

Bach, the fieid engineer, for lack of a betier

title, came up with an idea that everyone accepted.
And his idea was to break the — to rip

the floor of the tanks and — and so that they

would - any moisture would not be held up from draining on

down and out of there and creating a problem. So

that — he was quite proud of himself for coming up with a money-saving concept.®

* Richard Barclay, August 25, 1966 letier 1o D. E. Clark of Shell Oil Company.

' Lee Vollmer, March 2013, Deposition, page 98.
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This combination of a drive to save time and money and lack of experience with contaminated sites may
be part of the reason the site was left in such an unaceeptable state by today’s environmental standards.
To our knowledge. all experts in this case agree that the floors of the reservoirs leaked when in use and
caused contamination of the underiying soil. Dr. Dagdigian would have us believe that by some miracle,
the concrete lining on the berms of the reservoirs—which were constructed the same way as the floors-—
did not leak oil and the soil in the reservoir berms somehow remained clean. This is a highly improbabie
scenario.

The first line of evidence cited by Dr. Dagdigian to support his theory that the reservoir berms were clean
is his claim that no-one at the time noted contaminated soil. However, by Dr. Dagdigian’s own admission,
soil contamination is not always observable to the naked eye.* As an example of the unreliability of
casual visual observation, Dr, Dagdigian notes that four workers at the site al} testified that they did not
observe petroleurn hydrocarbon contamination under the reservoir fioors during the ripping operation.®
We now know that there was widespread contamination under the reservoir floors at the time, which these
four workers apparently failed 1o discern. As a matter of fact, contamination under the floors was actuaily
known at least as early as 1966 from the geotechnica! borings advanced through the reservoir floors for 2
drainage study dated March 11, 1966. In that study, Pacific Soils reported “oil stains™ and “oily” soil
encouniered in six borings that were advanced (12 to 15 feet) into soil beneath the concrete floor of
Reservoir 6.° At this site, the major concem about oily soil was whether or not it could be adequately
compacted and whether or not it allowed sufficient drainage. Soil could be quite contaminated and st}
pass these geotechnical criteria.

Dr. Dagdigian also helpfully documents that at Reservoirs ! and 2 (these reservoirs were on the nearby
Refinery site, were built at approximately the same time as the Carouse! Tract reservoirs with the same
design, and were decommissioned i the 1990s) soif contamination could not be reliably identified by
visual inspection alone.” There was little correlation between visual signs of contamination and faboratory
readings confirming contamirated soil, For example, the sample from 9-11.5 feet at boring 1 had no
visuaf hydrocarbons, but a subsequent laboratory test revealed that this sample contained 4,900 mg/kg of
total petroleum hydrocarbons (TPH). The sample from 0-1.5 feet at boring 8 contained 5,600 mg/kg of
TPH but it was reported to have no visual signs of contamination. Obviously, visual observations alone
are an unreliabie test for soil contamination.

* Dagdigian, January 2014, Technical Response to the RWGQCB Dyafl Cleanup and Abatement Order, Table 3,
® Dagdigian, June 2014, Technical Response to Shell’s Comment Leteer, p. 26.

& Pacific Soils Engineering, Inc. 1966, Subsurface drainage study for reservoir located in the southeast corer of
Tract No. 24836 in County of Los Angeles, California. March 11. p. 1-8.

" Dagdigian, Janvary 2014, Technical Response to the RWQCR Draft Cleanup and Abatement Order, Table 3.
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The second line of evidence relied upon by Dr. Dagdigian to support his opinion that soil in the upper
berms was clean is a comparative analysis of the better-characterized soil conditions af the nearby
Reservoirs 1 and 2. While some of the soil in the upper berms of these reservoirs was indeed clean, other
portions were highly contaminated, For example, as shown in Dagdigian’s January 2014 report?, all the
following samples were in the upper portion of the berms of Reservoirs | and 2. This is soil even Dr,
Dagdigian would acknowledgs, would have been bulldozed into the reservoirs for backfill at the Carousel
Tract:

¢ Reservoir 1, Quadrant [, Location H: TPH = 42_000 mg/kg
¢ Reservoir 1, Quadrant 3, Location H: TPH = 43'_,0(}(} mgikg
e  Reservoir 1, Quadrant 5, Location H: TPH = 32,000 mg/kg
¢ Reservoir 2, Quadrant 1, Location G: TPH = 16,000 mg/kg
@ Reservoir 2, Quadrant 4, Location H: TPH = 34,000 mg/kp
e Reservoir 2, Quadrant 1, Location E: TPH = 16,000 mg/ke
®  Reservoir 2, Quadrant 3, Location H: TPH = 30,000 mg/kg

The question is not whether all the soil in the upper berms was contaminated; the question is whether at
least some of the soil in the upper berms was contaminated, Dr. Dagdigian’s own example from
Reservoirs 1 and 2 show conclusively that some of the soil in the upper berms of these reservoirs was
highly contaminated. Perversely, he then uses this information to conclude that none of the soil in the
upper berms from the Carousel Tract reservoirs was contaminated even though these berms are otherwise
extremely similar. This is clearly false logic,

There is another aspect of the Reservoir 1 and 2 project that Dr. Dagdigian obscures. The RWQCE
required removal of hydrocarbon-saturated soils fom the berms and under the reservoir ficors, However,
Dr. Dagdigian neglects to mention that there were additional requirements that needed Lo be met for any
scil to be buried in the reservoir. The responsible party was required 1o insure that benzene was below (.1
mg/kg, TPHg was below 1,000 mg/kg and PAH was non-detect (using the TCLP extract test) among
other things. In his reports, Dr. Dagdigian plays a sleight of hand in which he sometimes implies that
contamination is anly significant if it is so severe as (o be saturated with oil. Seil may be highly
contaminated with dissolved, sorbed hydrocarbons and may pose a serious health risk but stil! not be “ojl-
saturated.”

‘There is also a strange and unexplained temporal element to Iy, Dagdigian’s theory. He opines that the
fargest amount of oi leakage was atong the perimeter of the reservoirs, at the seam between the floors and

¥ Dagdigian, January 2014, Technical Response o the RWQCB Drafi Cleanup and Abatement Order, Figures 23
and 24,
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the walis. This is likely correct and this leakage likely occurred throughout the operational life of the
reservoirs, However, in Dr. Dagdigian’s theory, the forces of upward contaminant migration mysteriously
do not begin until after 1966. The laws of physics and chemistry and hydrogeology cannot be suspended
at will. If Dr. Dagdigian’s theory (that capillary rise and buoyancy can cause large amounts of petroleum
to rise up from depth and contaminate previously clean shallow soil} is 10 be believed, these forces would
have been acting in the 1920s, 1930s, 19405, 1950s and the 1960s and the berms would have become.
contaminated via this process iong before Barclay graded them and spread the soil around the site.
Instead, in Dr. Dagdigian’s theory, somehow the forces of upward mi gration are only unleashed after
1966 after the allegedly ciean upper berms had been spread inte the former reservoirs, This is clearly an
unreliable theory,

Excavation pilot studies conducted recently at the site confirm that the concrete slabs were relativety
intact {other than the widety-spaced trenches) and thereby constitute an impervious layer that would
prevent the upward migration via capillary pressure. Much of the soil immediately above the concrete
floors is highly contaminated. It would have been impossible for these hydrocarbons to somehow have
penetrated solid concrete by way of capillary rise or buoyancy to contaminate soil immediately above the
reserveir floors,

[3r. Dagdigian’s theory requires the highest petroleum concentrations to be under the reservoir floors.? If
this pattern tuims out to not be true, then his theory is disproven. In fact, this paflern does not hold up. The
Regional Board stated in its December 2014 Response to Comments that:

“Approximately 11,000 shallow soil samples from the Site have been analyzed from
2008 to present. Results of the sampling confirm that there are numerous instances where
higher concentrations of petroleum hydrocarbons are observed at shallower depths than at
deeper depths.”

Dr. Dagdigian’s own summary of data from the excavation pilot test at 24612 Neptune Avenue
(Dagdigian Expert Report, Figure 9) shows numerous instances in which the highest concentrations of
TPH are above the reservoir floor, not below it. For example, the 8-foot sample at focation N246]12XS5WS
was above the siab and the 9-foot sample was belew the slab. The 8-t sample contained 14,000 mg/kg of
total petroleum hydrocarbons as diese! (TPHd) but the -foot sample had no detectable TPHA at all.
Similarly, the 8.5-foot sample at location N24612XNWS was above the slab and the 9-foot sample was
below the slab. The 8-ft sample contained 8,500 mg/kg of TPHd but the 9-foot sample had only 420
mg/kg of TPHd. These findings contradict Dr. Dagdigian’s theory.

¥ Dagdigiar, November 2014, Expert Report, p. 37.
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Dr. Dagdigian presents several arguments that pewroleum hydrocarbons were not present in shallow soils
{less than 10 feet deep) when Barclay developed the site in the late 1960°s and that shallow soil oniy
became contaminated by oil migrating upward from under the reservoirs. This theory requires that
shallow soil outside the reservoir boundaries must still be clean (it would have beern clean in the 19605
and would not be subject 1o future impact because it does not overlie the alleged contamination under the
reservoir floors), However, occurrences of severe shallow petroleum hydrocarbon contamination do exist

Figure 2. Photo taken near 317 E 244th Street showing very viscous petrolewm
oozing oul of the soil inte a wtility trench,

ouiside of the footprint of the tanks, contrary to the theory of capillary rise and buoyancy effects. For
exampie, Figure 2 above, shows thick petroleum hydrocarbon found just 18 inches below the land surface
in the vicinity of 317 E 244 Street, northwest of Reservoir 7. The petroleum observed in Figure 2 is
extremely thick and viscous. This oil could never rise up through capiliary action or be buoyed up by a
rising water table to any measurable degree.

In its December 2014 revised Cleanup and Abatement Order, the RWQCB correctly states: “the lateral
and vertical distribution of petroleum hydrocarbens in soil at this site is highly variable” (page 54). If
capiilary action and bucyancy were bringing petroleumn hydrocarbons to the surface as Dr. Dagdigian has
theorized, we would see a more even distribution of hydrocarbons at or near the surface. A layer of
mobile LNAPL on top of a rising perched water table would result in a continuous smear zone and an
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even distribution in terms of depth across the footprint of the reservoirs, A homogeneous hydrocarbon
presence across the site has never been noted.

Dr. Dagdigian’s theory is further debunked by Geosyntec’s series of soil contamination contour maps (an
exampie of which is provided as Figure 3). When a perched aguifer develops, any mobile LNAPL ¢
hydrocarbon will accumulate on top of the water table and can rise as the water table grows shallower and
smear across the intervening soil lithology. Since water has 2 flat surface as it rises, the resulting
hydrocarbon surface must be generally flat as well. As clearly demonstrated in the 10-foot data in Figure

3, the center of each of the three reservoirs has lower tevels of hydrocarbon contamination: concentrations
that are too low o be indicaiive of LNAPL. Secondly the majority of the hydrocarbon is found along the
inside edge of the former reservoirs. 1i is impossible for a perched water table 10 spread hydrocarbon
{whether by capillary rise or buoyancy effects) seiectively along the edge of the reservoirs but leave the
center of the reservoirs relatively free of hydrocarbon.

H e — ]"I
2FT BGS } ‘5 F7 BGE] !

S Coniwr S O A - - ! T et echin Shasmi S8
R, 1}

Figure 3. TPH as diesel in shallow soil,

In order to fill in the reservoir depressions, the circular reservoir berms would | have been bulldozed fi rst
50 that the outer perimeter berms (with lower concentrations of soil contamination compared 1o the
reservoir berms) could subsequently be leveled. Since the i highest concentrations of hydrocarbons are
found along the inside edges of the former reserveirs, a Jogical interpretation is that the grading activity

'Y Afer time, much of the LNAPL (even if present) will not be mobile due to its increasing viscosity as it weathers
in the environment and due to forces that bind it to the soil mawix. In this case. LNAPL would not rise at ail in
response (o a rising water table. Instead, we would see submerged LNAPL as is depicted in Figure 4,
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simply bulldozed the contaminated berms into the reservoir depressions, thereby creating the currentiy
observed pattern, Since the perimeter and interior berms were less contaminated than the reservoir berms,
their contribution would result in lower concentration soil being placed in the center and shallowest soil
of each former reservoir depression.

Figure 4, below, is from EPA’s Ground Water Issue, EPA/S40/8-95/500 entitied “Light Monagueous
Phase Liquids-(Newel et al. 1995).” This figure demonstrates the accepted understanding that a rising
water table will resuit in a generally even distribution of LNAPL as the water level rises. At Reservoirs 5,
6 and 7 (see Figure 3) the center of each reservoir has notably lower levels of contamination compared to
the perimeter of the reservoirs. Thus Dr, Dagdigian’s theory is contrary to EPA’s understanding of
LNAPL and perched water behavior. 1t is also contrary 1o my education and decades of experience in the
environmental field.

Dr. Dagdigian’s response to earlier critiques of his capiilary rise argument was to shift gears and to rely
on the phenomena of fluid saturation, buoyancy and pressure to explain the novel theory of upward
migration of hydrocarbons at this site.'’ I have evaluated the only soil moisture data available over several
vertical profiles at this site and the hard data demonstrates a highly variable soil moisture pattern
completely inconsistent with any uniform pattern of perched groundwater or fluid saturation causing
buoyancy. | have not seen any capillary pressure measurements at the site and therefore Dr. Dagdigian’s
capillary rise theory is simply speculation with no testing or credible scientific methodelogy to back it up.

Regarding the buoyancy component of Dr. Dagdigian’s theory: this requires the formation of a perched
aquifer {regional groundwater is berween 5¢ and 60 feet deep under the Carousel Tract and it has never
been measured as rising into the upper ten feet of soil}. In order for infiltrating water to form a perched
aquifer it must accumulate on an impermeable lithologic layer (or a very low permeability layer through
which water percolates slower than the vertical recharge rate}. Further this impermeabte tayer must be
centinuous under essentially the entire site in order to create a perched thickness of several feet required
to bring the hydrocarbons close to the surface. (The very first iftustration [Figure 1-1] in Dr. Everett’s
book entitied “Vadose Zone Monitoring for Hazardous Waste Sites” demonstrates that infilirating water
simply runs off the edges of fine grained layers unless they are continuous). No such impermeable layer
has ever been observed at this site. For Dr. Dagdigian’s theory 1o be correct, there must be a continuous
clay layer under the reservoir floors at this site that no-one has ever mapped, in spite of literaily thousands
of seil borings and numerous cone penetrometer test (CPT) and ultraviolet optical screening tool
(UVOST) vertical surveys having been advanced at this site. In fact, the only possibie perching layers
ever identified in the subsurface of the Carousel Tract are the concrete reservoir floors themselves znd the
only way they could act as a perching layer is if Barclay’s drainage plan (cutting trenches in the floors)

P%

1 Dagdigian, June 2014, Technical Response Lo Shell’s Comment Letter, p. 3.
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was faulty: in which case Barclay would still be responsible for gxacerbating the subsurface
environmental problems at this site,

Frior io Rise in Water Tabie Following Rise in Yater Table

il %4

W%/%m
.

- LNAPL wapped by cantilary forces

- Mobile LNADS After KP1 {1988)

Figure 4. Effect of rising water table on LNAPL distribution in porous medium.

tn addition, there must have been enough infiltration for a perched aquifer to actually form above the clay
layer {or possibly the buried concrete floors): no perched aquifer has ever been observed at this site.

The buoyancy theory appears to only apply to LNAPL, thus it requires that the soil below the reservoir
floors must have contained free product, This may have been the case in certain areas under Reservoir 6
where Pacific Soils encountered odorous and oily soils and where recent sampling has detected high
concentrations of TPH. However, by Dr. Dagdigian’s own admission, similar expi-oraﬁons under the other
two reservoirs allegedly did not report visual signs of oil-saturated soils. Dagdigian notes that: “Sworn
testimony from all 4 eyewitnesses indicated there was no observation of petreleum hydrocarbons bencath
the reservoir floors.”” Thus presumably the buoyancy and capillary rise theories cannot have been valid
for Reservoirs 5 and 7 because Dr. Dagdigian would have us believe that the soil under these reservoirs
was ciean in 1967, This topic highlights a fundamenta! inconsistency in Dr. Dagdigian’s unreliable and
irrelevant theory, As noted above, one of the only Hnes {)f-evidence for the berms being clean in 1967 was
the assertion that workers at the site did not report observing oily sail in the berms. Dr. Dagdigian relies

" Dagdigian, June 2014, Technical Response to Shell’s Comment Letter, p. 26.
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on this testimony to conclude that the berms must have been clean. However, workers also apparently did
not observe oily soil under the floors of Reservoirs 5 and 7 but Dr. Dagdigian selectively rejects this
information and concludes that this soil actually must have been grossly contaminated. {The true answer
is that much of the sofl under Reservoirs 5 and 7 is contaminated. The lesson to be drawn from this
scenario is that visual observations are unreliable because there can be quite hi gh levels of soil
contamination that are not apparent to one’s eyes or nose. Such contamination is only deteciable by
inboratory tests).

Dr. Dagdigian acknowledges that Barclay conducted infiltration tests to verify that ripping of the concrete
floors would provide adequate subsurface drainage. Further, the County Engineer noted that the size and
frequency of the planned channels were adequate to properly drain irrigation and rainfall water from the
overlying soil."” Now Dr. Dagdigian says the drainage was not satisfactory for larger rainfall events and
the infiltrating water built up to form a perched aguifer, but he has not done any calculations to show that
any such increased infiliration ever actually happened or if it did, that the drainage was truly inadequate.
Once again, Dr. Dagdigian’s theory rests on untested specutation. Rather, Dr. Dagdigian simply says, ipse
dixit, that unspecified rainfall events at unspecified dates caused an as-yet unobserved perched aquifer to
form, which (in turn) provided a buoyancy effect to draw hydrocarbons upwards “for a number feet into
the fill material. > '

Dr. Dagdigian misrepresents the volume and source of the soil required to backfill each reservoir

Dr. Dagdigian’s theory relies on the misconception that all soil reguired fo fill the reservoirs to the
original, natural grade came from the berms surrounding each reservoir,

..the berms surrounding each reservoir were created from the
excavat;o:a of the reservoir itself, so backﬁlhng that soil to its original
location would have filled the reservoir to the current level grade.
Therefore, soil from the outer berms would not have been required to fill
the reservoirs back to grade.”*

Contrary to Dr. Dagdigian’s claim, simple volumetric calculations show that the amount of soi! in each
reservoir berm was insufficient, even if conservatively assuming that there was no volume reduction due
to compaction. This means that soil from the perimeter berms was needed to complete the grade in the
former reservoir depressions. This explains the broad pattern of less contaminated soil in the center of
each reservoir and in the upper few feet of soil (which came largely from the perimeter berms) and more
contaminated soil along the edges of the reservoirs and from 5-10 feet {which came largely from the

1 Dagdigian, June 2014, Technical Response to Shell’s Comment Letter, p. 21,
" Dagdigian, June 2014, Technical Response o Shell’s Comment Letter, Appendm B, p 2.
"* Dagdigian, june 2014, Technical Response to Shell’s Comment Letter, p. 21,
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contaniinated reservoir berms). The following are volume caiculations for Reservoir 7 to exempiify the
difference in volumes of the reservoir below the ori ginal, natural grade compared to the reservoir berm.

Referring to Figure 5, the volume of the reservoir below the ori ginal, native grade can be calculated as
follows:

1 .
Veeservoir = E =(B—-A)+Alxd

Reservoir Reservoir volume above original, Reservpir

native grade berm

Reservoir volume below original,

w

native grade

NOT TO SCALE

Figure 5. Cross Section of Typical Reservoir and Surrounding Berm.

Where,
Freseran = volume of reservoir below original, natural grade {cubic feet)

A = area of reservoir at the floor level (square feet)
A= 354,002 sf, estimated based on historical reservoir topography '¢
£ = area of reservoir at the original, native grade level (square feet)
= 398,428 sf, estimated based on historical reservoir topography [ibid ]
d = depth of reservoir below the original, native grade {feet)

d=12.5 ft, estimated based on historical reservoir topography [ibicl. ] and site conditions
described in geotechnical reports by Pacific Soils Enginsering, Inc. "

Given the values above, Vieeror = 4,703,062 cu ft

' Dagdigian, November 2014, Expert Report, Figure 6.

"7 Pacific Soils Engineering, January 7, 1966, Preliminary soils investigation on Tract No. 24836 in the County of
Los Angeles, California, p. 1.
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The volume of reservoir berm can be calculated as follows:
I
Vierm = 7 (a+b)ysh={

Where,
Ve = volume of reservoir berm (cu fi)

@ = width of top of berm (ft)

@= 20 fi, estimated average based on historical reservoir topography '#

b = width of bottom of berm at the original, native grade (i}

b= 60 11, estimated average based on historical reservoir topography [bid |
1= height of berm above the original, native grade (fi)

n =15 fi, estimated based on historical reservoir topography [ibid.] and site conditions described
in geotechnical reports by Pacific Soils Engineering, inc. '

{ = length of berm () measured along the center fine of the berm
[=2427 i, estimated based on historical reservoir topography [ibid.]

Given the values above, Viepm = 1,456,200 cu ft

There was not nearly enough soil in the Reservoir 7 berm to fill the depression left by the reservoir. The
shortfall is a huge volume of soil, estimated above to be more than 3,200,000 cu ft. This is the
approximate additional volume of soil beyond the volume available in the reservoir berm that was
required to fill Reservoir 7. if no imported soil was brought on site during grading,? then the additional
soil must have been from the perimeter and interior berms. Because the perimeter and interior berms were
not in constant contact with oil, it make sense that these berms were less contaminated compared 1o the
reservoir berms. This explains why the centers of the former reservoirs and the shaliowest soif has
generally lower levels of contamination than the deeper soil that now occupies the former reservoirs, Soil
in these areas was predominantiy from the less contaminated perimeter and interior berms.

I the case of Reservoirs 3 and 6, the difference between the volume to be filled and the amount of soil
available from the reservoir berm was calculated io be approximately 860,644 cu . This difference is
smaller than Reservoir 7 due to the size difference of the reserveirs (ZM barrels for Reservair 7 as
compared to 0.75M barrels for Reservoirs 5 and 6). The amount of soil available from the reservoir berm
corresponds to 55% of the volume needed to fill in Reservoirs 5and 6, but only 31% in the case of
Reservoir 7. This difference in the relative proportion of volumes also explains the difference in the
distribution of the petroleum hydrocarbons contaminated soi between the larger Reservoir 7 and the

® Dagdigian, Novermber 2014, Expert Report, Figure 6.

¥ Pacific Soils Engineering, January 7, 1966, Prefiminary soils investigation on Tract No, 243836 in the County of
Los Angeles, California, p. L.

* Dagdigian, November 2014, Expert Report, p. 14.
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smaller Reservoirs 5 and 6 as discussed below. specifically, the smaller reservoirs have less of a
“doughnut hole™ of less contaminated soil in the center of the reservoir footprint, This is because the berm
volume from these smaller reservoirs would have filled more of the depression and the developers were
able 10 use less soil from the perimeter berms.

Dr. Dagdigian misinterprets the distribution of petroleum hydrocarbon concentrations

Barclay Hollander and Dr. Dagdigian want us to believe that they minimaliy handled the soil at the site
during grading and development. However, mixing of highly contaminated soil with less-contaminated
soi} during grading best expidins the distribution of concentrations of petroleum hydrocarbons observed in
shallow soils. Highly-contaminated soils were caused by leaking of petroleurn hydrocarbons directly into
the soils adjacent to the concrete-lined reservoir floors and berms, Less-contaminated soils (such as from
the perimeter berms) were intentionally mixed with the more potent contamination from the reservoir
berms and this mixture was spread over much of the site.

in addition to oi leaking out of the reservoirs, another source of contamination was the asphalt coating on
the outside of the reservoir berms, and on the interior and perimeter berms. Some of the interior berms
even had asphalt roads along the top of the berms, Asphalt is fargely composed of high-molecular wei ght
petroleum hydrocarbons and aggregate. This asphalit coating was left on site and mixed into the soil by the
developer defendants during grading activities in the 1960s:

5 And so as we -~ as we moved that material,

6 the dirt into the -- to complete the compaction, the
F7 asphalt just broke up. It Just kind of got ground
18 under and didn't require any special treatment. I'm

|
1

19 sorry, but it just simply disappeared into the mix, 2"

Among other things, asphait frequently contains naphthalene. Grading the asphalt-impregnated soil from
the berms created a ring of naphthatene around the perimeter of the reservoir depressions. This pattern is
consistent with the naphthalene sampling results and is further evidence that Dr. Dagdigian’s theory of
contamination rising with an imaginary perched water table is without merit.,

Mr. Vollmer dismisses the asphalt as not requiring treatment and simply disappearing. Dr. Dagdigian
does not acknowiecigé its contribution to the observed distribution of petroleum-contaminated soil.
However, 1 estimated the volume of asphalt spread across the site and buried to be quite significant. Most
of this material is likely now found in shallow soils because the interior and perimeter berms were used to
grade the site after each reservoir had been partially filled with the soil from its own berm. This helps to

explain the observed distribution of petroleum hydrocarbons in the reservoirs, and is furthered discussed

below.

! Vollmer, March 15, 2013, Deposition, p, 116,




January 7, 2015
Page 16 of 19

In the following calcuiations, [ estimated the volume of the asphalt coating to show that it is 2 significant
source of contamination at this site. (See also Figure 6).

For the Reserveir Berms: Vaguna: = (8 + X} * berm length * asphalt thickness
For the Interior and Perimeter Berms: Vigpar = (2 + 2%} * berm length * asphalt thickness

Where,
Vawhor = volume of asphalt coating (cu 1)
o = width of berm {ft)

Reservolr Berm above interior and

original, native grade Perimeter Berms
N A &
h h

»
k2
‘ X
Asphalt material coating on outside ‘ /

Asphalt material coating
reservoir berm surfaces above grade

on surfaces above grade

— Oncreta reservoir sidewall NOT 1O SCALE

Figure 6. Cross sections of typical reservoir and perimeter berms showing dimensions of asphall
L Ccoalings.

a = 20 ft for reservoir berms and 13 {t for interior and perimeter berms, estimated average based
on historical reservoir iopography*

x = 27 fLfor reservoir berms and 22.5 fi for interior and perimeter berms based on an angle of
35.7 degrees and a height (h) of 15 fi for reservoir berms and 12.5 i for interior and perimeter
berms, estimated average based on historical reservoir topography.

Berm length = 5,681 fi for reservoir berms and 7,613 ft for interior and perimeter berms,
estimated average based on historical reservoir topegraphy.

Assuming an asphalt thickness of one inch, the total volume of asphalt coating the berms {and

subsequentty mixed into the soil and lefl on site) was approximately 59,000 cubic feet or about 4,000,000
pounds {based on a specific gravity for asphalt of 1.04).

* Dagdigian, November 2014, Expert Report, Figure 6.
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The fact that the reservoir berms were contaminated even when the grading oceurred in the 1960s is
reftected in the current distribution of TPHd in the soil of Reservoirs 5 and 6 as compared to Reservoir 7,
The current distribution of TPHd is presented in Figure 7 that was prepared using concentration data
provided by the RWQCB in the form of a Microsoft Excel electronic file in 2014, The data was
interpolated using C Tech Development Corporation’s Mining Visualization System (MVE) software
package. The data was interpolated in 3D (three dimensional) space using an Inverse Distance Weighting
(IDW, Franke/Nielson) algorithm at a resolution of § by 5 by 0.5 feetin the X, ¥ and Z coordinate
directions, respectively. Sample locations included in the dataset with a negative depth {collecied above
normal grade such as in planters) were excluded. TPHd results reporied as zero were interpreted o be
below the laboratory reporting limit or non-detect, and were set equal to one-half the reporting limit,

Figure 7 shows that, for example, at 5 ft below ground surface (bgs), Reservoirs 5 and 6 exhibit overall
higher concentrations throughout the entire footprint of the reservoirs. Reservoir 7 exhibits lower
concentrations in the central area of the footprint and hi gher concentrations towards the perimeter of the
reservoir footprint. By contrast, when only concenirations between 50 and 625 mg/kg are plotted, the
pattern is reversed, That is, Reservoir 7 exhibits impacted soils over the entire footprint including the
central areas, but Reservoirs 5 and 6 exhibit less soil with lower concentrations in the central footprint
areas. The simple explanation (Occam’s razor) is that the depressions of Reservoirs 5 and 6 had a smaller
volume below the original grade compared to the volume of their berms, and during grading the
depressions were more completely filled with the high concentration soils of their own berms and
therefore exhibit higher concentrations throughout and up to shallower depths. Reservoir 7 had a larger -
volume below the original, natural grade with respect to the volume of its berm and during grading the
high concentration soils of its berm was only sufficient to fi}} the an outer ring of the depression and
additional, less contaminated soils from the interior and perimeter berms at the site were used to fil] the
center and the shatiower portion of the depression. The volume calculations discussed above and Figure 7
showing the distribution of the TPHd concentration plotted at concentrations above 625 mg/kg and
concentrations between 50 and 625 mg/kg show how grading caused the distribution of shallow
petroleum hydrocarbons in shallow soils at this site.

Other supporting evidence of the existence of contaminated soil in the reservoir berms in the 1960s and
subsequent spreading of this material during grading is presented in Figures 8 and 9. Figure § shows an
acrial photograph from 1966 which illustrates how the reservoir berms were breached early in the
demolition program, presumably to accommodate removal of the roof structure, sludge and liguid waste,
The concentration profiles on Figure 8 (from data coliected in recent years) clearty shows that high
concentration soils from the berm were spread outward during this initial phase of the demolition and
grading. It is siriking that this pattern is discernable even to this day: it could only be formed if the
reservoir berms were already highly contaminated. lts contrastingty different contaminant distribution
pattern was caused by the need to push this section of the reservoir berm outward to create access for
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heavy equipment to reach the interior of the reservoir. Subsequently and according to Dr. Dagdigian® and
testimony of Mr. Leroy Vollmer,* the reservoir berm was bulldozed inward to fill the reservoir, and
elsewhere along the perimeter of the reservoirs, the distribution of the TPHd confirms that approach:
showing high concentrations forming a ring around the interior of the former reservoir. And as discussed
above, because of the insufficient soil volume in the reservoir berm fo fill the reservoir, lower
concentration soils from the surrounding interior and perimeter berms were subsequently used to
complete the backfilling of the reservoir to grade. Hence the presence of lower concentrations found in
soils in the central area of the reservoir and in the shallowest soi) interval.

Another important piece of evidence relates to soil borings advanced by Pacific Soils in January 1966,
including B6 and B8 which are shown on Figure 8. In 1966, these borings were advanced to depths of up
to 35 feet at locations outside the footprint of the reservoirs and there are no indications of confamination
in the descriptive boring logs.” Yet, as shown on Figure 8, the shallow soil in both these areas is now
contaminated with petroleum hydrocarbons. These areas were clean before the grading activities at this
site and now they are contaminated. This is clear proof that the backfill used in the vicinity of borings B6
and B8 must have been contaminated when the site was graded in 1967,

Dr. Dagdigian claims that “All petroleum hydrocarben impacted soil that Barclay encountered was
removed from the fil! material and stockpiled onsite,” and uitimately “hauled offsite for disposal”
{(Dagdigian, 2014, Expert Report, p. 14). He expanded upon this opinion in his Janvary 2014 submittal to
the RWQCRB where he claimed that: “Petroleum Hydrocarbons ‘Explicitly- Known’ in Areas Qutside the
Reservoirs Were Minor and, Where Encountered, Were Removed from the Subject Property.”™ This is
clearly false. For example, in his 2011 Declaration Mr., Bach noted, “] would expect to find higher fevel
of contamination in and around the old sump areas because it was not possible to remove all of what
would now be considered to be and prove to be contaminated soii” (p. 10, lines 7-10). It appears that the
only contaminated soil removed from the site was soil so saturated with oil that it could not be adequately
compacted or would not accommodate adequate drainage, This was purely a geotechnical consideration,

Another example that contamination was evident during redevelopment in the 1960s is illustrated in
Figure 9. This figure shows details of an area north-west of Reservoir 7 where historical photographs
from 1968 captured discoloration of surface soils during final phases of the development of the site, If
visible on aerial photography, this stained soi] would certainly have been visible to workers on the
ground, yel this occurrence of contamination was rediscovered a few vears ago when utility workers dug
a trench in that area: proof that “explicitly known™ areas of soil contamination were not removed in the

* Dagdigian, November 2014, Expert Report, Appendix B, p. 7.

* Vollmer Deposition, Yolume 1, March 15,2013, pp. 80-84,
* Pacific Soils Engineering, January 7, 1966, Preliminary Soils Investigation Report
* Dagdigian, January 2014, Technical Response to the RWQCB Drafi Cleanup and Abatement Order, p. 7.
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1960s. Decades later, utility workers uncovered contamination by a heavy Hquid and tarry product during
trenching in the same area as shown in the historical aertal photo (see also Figure 2 which is a recent
photo from this location). The location and extent of this area was investigated and documented in 20137,
and it coincides with the stained area in the 1968 aerial photograph, The distribution of the shallow TPHd
concentrations show the presence of a continuous zone of high concentration of TPHd in soils extending
from under the Reservoir 7 berm between 2 and 5 feet bgs that connects to this area outside of the
reservoir footprint. This contamination was clearly evident to workers at the site during demaolition of the
reservoirs and grading of the site and yet it was not removed and was left to be rediscovered in
homeowners’ lawns many decades later.

In summary, we agree with the RWQCB’s decision o name Barclay Hollander as a responsible party for
subsurface contamination at the Carousel Tract and we trust the analysis contained in this letter will lend
further support to your determination. Thank you for the opportunity to provide our comments on this
trnportant project.

Sincerely yours,
LOEVERETT & ASSOCIATES, LLC

i
i Py :{\
Lo \
T Bl e QM
b ™
.

James T, Wells, PhD, PG

*" URS, February 2013, Delineation of Tar-like Material in the Vicinity of AT&T Excavations Near the Intersection
of 244th Streel and Marbella Avenue, Former Kast Property, Carson, California,
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323 Soutd Grand Averise
Los Angeles. 04 S007: 3197

Patrich W. Daniig

Direct; +1 213 220.7567
Fax: +1 213.229 6667
Plennis@gibsondunn.com

Client. 22665-00100

January 6, 2015

VIA HAND DELIVERY AND ELECTRONIC MAIL

Deborah Smith

Chief Deputy Executive Officer

Los Angeles Regional Water Quality Control Board
320 West 4th Street, Suile 200

Loz Angeles CA G0CG13

Re:  TENTATIVE REVISED CLEANUP AND ABATEMENT ORDER PURSUANT
1O CALIFORNIA WATER CODE SECTION 13304 CLEANUP AND
ABATEMENT ORDER NO. R4-2011-0046

SITE: FORMER KAST PROPERTY TANK FARM LOCATED SOUTHEAST OF
THE INTERSECTION OF MARBELL A AVENUE AND EAST 244TH STRERT,
CARSON, CALIFORNIA (SCP NO. 1230. SITE ID NO. 2040330 CAO NO. R-
2011-0046)

Drear Deborah:

We represent Barclay Hollander Corporation (“Barclay™) with respect to the foregoing
matter, This letter follows up on my letter to you dated December 24, 2014, which
responded in part to the December &, 2014 correspondence from Paula Rasmussen o €
Michael Carter on the topic of naming Barclay (o the existing Cleanup and Abatement Order
No. R4-2071-0046 (“CAO™). ’

In my December 24 letter, we described certain previously unavailable and highly relevant
evidence that has been developed in the ongoing civil litigation between certain residents of
the Carouse} Tract and Shell, Dole and Barclay that bears directly upon the decision that you
have been asked to make as to whether Barclay should be named to the CAQ. We have now
collected some of that evidence, enclosed with this ietier, and below we describe a few of the
more important docurments that require your attention before any decision is made in
response to the December 8 recommendation from the prosecutor:

e November 19, 2014 deposition of George Bach (“2014 Rach Deposition,™
transcript attached hereto as “Attachment A™);

Beijing + Brussels - Century Sity - Dalfas - Denvar - Dibai - Horg Kong » Loandon - Los Angoles - Munich
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Expert Report of Jeffrey V. Dagdigian, Ph.ID., dated November 14, 2014 (“Dr.
Dagdigian’s Report,” attached hereto as “Attachment B™);

Rebuttal Report of Jeffrey V. Dagdigian, Ph.D. in Response to the Plaintiffs’
Hxpert Reports, dated December 22, 2104 (“Dr, Dagdigian’s Rebuttal Report,”
attached hereto as “Attachment C7);

Expert Report of Charles R, Faust, Ph.D), P.G., dated November 14, 2014 (“Dr.
Faust’s Report,” attached hereto as “Atachment D™);

July 7, 2014 deposition of F. Edward Reynolds, Jz., RCE (“Reynolds Deposition,”
transcript attached hereto as “Attachment E™);

Expert Report of Charles R, Faust, Ph.D., P.G., dated March 7, 2014 (“Dr. Faust's
Rebuital Conduct Report,” attached hereto as “Attachment F);

Expert Report of Mark Armbruster, dated March 7, 2014 (“Mr. Armbrustar’s
Rebuttal Conduct Report,” attached hereto as “Attachiment G7);

supplemental Report of William R. Brasher, dated March 7, 2014 (“Mr.
Brasher’s Rebuttal Conduct Report,” attached hereto as “Attachment H”);
Various County of Los Angeles Regional Planning Commission (“Regionat
Planning Commission™) documents, dated January 25, 1966, February 14, 1966,
August 9, 1966 (two), September 20, 1966 and September 21, 1966 (collectively
attached hereto as “Aftachment I'); and

County of Los Angeles Board of Supervisors (“Board of Supervisors™ meeting
minutes dated March 17, 1966 and October 20, 1966 (collectively attached hereto
as “Attachment F7),

‘The Regional Board’s staff did not previously have this evidence and therefore it was not
considered by the prosecutor when it made its recommendation to name Barclay on the
CAG. Moreover, afier our June 2014 submission to the Regional Board until the December
8 phone call from Mr. Unger, we did not have any reason to gather this additional evidence
and submit it to the Regional Board because we received no response from Regional Board
staff and we were never told whether or not the prosecutor was considering naming Barclay
to the CAO. Inthe meantime, the related civil Hitigation generated additional evidence. Now
that we have the Regional Board prosecutor’s response, it is clear that this newly generated
evidence must be considered before any decision is made to name Barclay to the CAQ.
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Therefore, this letter and all attachments listed above and references and information cited
therein should be included in the public record in this matter and be given full consideration
before making any decision. We explain the significance of this additional evidence next.

i. A Third Dav of the Deposition of George Bach Taken by Counsel for the
Plaintiffs and Shell Confirms That Al Sienificant Petroleum Hyvdrocarbon
Impacts Known to Barclay Were Disposed Offsite, And Makes Plain That The
Regiopal Board Has No Hasis For Relving on Mr. Baeh’s 2011 Unsworn
Statement to Support An Oppoesite Findine.

We provide the transcript of the third day of deposition of George Bach, dated November 19,
2014, which had not been reviewed by the Regional Board prosecutor when it issued its
recommendation to name Barclay to the CAQ. As you may be aware, Mr. Bach personaliy
supervised the dismantling of the reservoirs and grading efforis to prepare the Kast property
for construction of the Carcuse! Tract in 1965-66. The transcript of this third day of
testimony contains additional testimony regarding his first-hand knowledge of the presence
and treatment of oil-impacted soils that were encountered during those efforts, which is
absolutely critical to any evaluation of Barclay’s potentiai liability as a “discharger” under
the California Water Code. '

The prosecutor’s conclusion that the “contamination pattern presently on site likely resulted
from site development activities of fill and grading with site soils™ is based in substantial
part on its belief that during redevelopment there was evidence of petroleum hydrocarbon
odors in the berm soils and observable tmpacts to soil directly beneath the reservoir floors,*
Yet the only evidence cited by the prosecutor for these two propesitions is an unswom
statement signed on May 13, 2011 by Mr. Bach (“2011 Statement™}. In order to reach this
conciusion based solely on the 2011 Statement, it was necessary for the prosecutor fo (i)
disregard the sworn deposition testimony of multiple witnesses, including that of Mr. Bach,
that does not support the prosecutor’s conclusions; (i) interpret ambiguous language in the
2011 Statement in ways that are not appropriate in the circumstances; (iii) ignore the inherent
lack of evidentiary vatue in the inadmissible hearsay presented by the entire 2011 Statement
taken while the witness was working with the lawyers for only one side in the ltigation,
which side had not given him access to documents to refresh his recollection except notes
made by the lawyers who were advocates for only one point of view; and (iv) disregard the
declaration submitted by Mr. Bach in June 2014 (“2014 Declaration”), which explained and

* Regional Board Site Cleanup Program Response to Comments on the Draft Revised Cleanup and
Abatement Order, Former Kast Property Tank Form (*Comment Chart™yat 17,
* Comment Chart at 44.
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clarified the circumstances in which the 2011 Statement was made and stated that his 2013
deposition better represented his first-hand knowledge of what occurred at the Subject
Property after he had been given an epportunity to refresh his recollection with historical
documents.

After Barclay’s June, 2014 submission to the Regional Board, the deposition of Mr. Bach
was reopened at the request of Shell and Plaintiffs for the specific purpose of asking him
about the 2011 Statement. That deposition, which marked the third day of Mr. Bach’s sworn
testimony in the litigation, was taken in November, 2014, Al of the guestions were asked by
counsel for Sheil and Plaintiffs.

That deposition testimony confirms that the prosecutor’s reliance on the 2011 Statement is
misplaced. Even before Mr. Bach’s deposition was reopened. there were four eye-witnesses
still living who had given depositions on the subject of spreading the berm soils and ripping
the concrete floors during the 1963-66 redevelopment activities. These eye-wilnesses are
George Bach, Lee Vollmer, Lowell Anderson, and Al Vollmer. In their depositions, which
are admissible evidence, each testified that they did not observe any pefroleum hydrocarbons
m the berm soil.” Those who were asked about odors testified that there were 1o petroleum
odors in the berm soil." Thus, all of the admissible evidence contradicts the prosecutor’s
conclusion on that point. The same is true for observations of soil beneath the reservoir
bottoms seen when the concrete floors were being ripped. All of the eye-wilnesses who
“observed the soil beneath the slabs on the reservoir bottoms observed no petroleum
" hydrocarbons beneath the ripped concrete.® Al Vollmer in particular was cross-examined
closely about this.* Once again, all of the admissible evidence contradicts the prosecutor’s
conclusions on this subject,

As noted in my December 24 letter, the Regional Board prosecutor relied exciusively on its
interpretation of Mr. Bach’s 2011 unsworn statement despite the fact that Mr. Bach’s
subsequent June 26, 2014 declaration’signed under penalty of perjury, explained that the

Bach Deposition, March 7, 2013 at 143:23-144:4; L. Volimer Deposition, March 15, 2013 at 86:2-87:1;
Anderson Deposition, December 18, 2013 at 35:9-36:8; A. Volimer Deposition, Januvary 14, 2014 at 44:3-
15,

Anderson Deposition, December 18, 2013 a1 36:9-12; A. Vollmer Deposition, fapuary 14, 2014 at 60:4-6;
110:19-111:2,

* Bach Deposition, March 13, 2013 at 188:15-189:1; L. Volimer Deposition, March 15, 2613 at 97:18-98:3;
Anderson Deposition, December 18, 2013 at 42:4-12; A Vollmer Deposition, January 14, 2014 at 61:18-
62:7: 62:19-22; 109:14-110:11.

A. Vellmer Deposition, Janvary 14, 2014 at 61:18-62:7.

In my December 24, 2014 letter, 1 erroneousty referred to this as 2 “2013” declaration.

~1
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2011 unsworn statement should not be relied upon, and that the 2014 declaration and his
March 7, 2013 and March 13, 20135 depositions provided the most relizble account of his
first-hand memory of the events surrounding redeveloprment of the Kast Site in the 19603 up
to thaf point. Much of the 2011 Statement is similar fo the testimony given by Mr, Bach
during his 2013 deposition, but as Mr. Bach explains in his 2014 declaration, by the time of
his deposition, he had been given an opportunity to refresh his recollection with documents,
something the Plaintiffs” lawyers did not give him a chance to do before he signed the 2071
Statement while working exclusively with them. Inexplicably, the Regional Board staff
focused on a few differences between the 2011 Statement and the 2013 deposition and,
withoul explanation disregarded the admissible evidence (the deposition) in favor of the
inadmissible evidence (the 2011 Statement) based upon an interpretation that the person who
signed the Statement clearly refuted.

In his November 2014 deposition, Mr. Bach, testifying under oath and subject to eross
examination by lawyers for Shell and the Plaintiffs, directly refutes the “factual” assertions
made by the Regional Board staff n its document attached to the December 8
recommendation entitled, Site Cleanup Program Response te Comments on the Draft
Revised Cleanup and Abatement Order, Former Kast Property Tank Form (“Comment
Chart™}, and which they claim are supported solely by Mr. Bach’s unsworn statement in
2011, Mr. Bach is unequivocal in his deposition testimony that he did not see or smell oil in
the berm soil that was used as fill or in other soils on the property,*he did not observe oil in
the soil below reservoir floors,"and he saw no ponding of oil onsite.™ He also clarifies that,
contrary to the way in which his 2011 unsworn statement has been misinterpreted,
petrolewm-impacted sand used to clean oil residue was not blended with clean fill and left
onsite.” Mr. Bach’s 2014 deposition testimony, considered in conjunction with his 2613
depositions and 2014 sworn declaration, provides the most comprehensive, competent
evidence of his first-hand knowledge of events at the Site and provides no support for the
prosecutor’s reliance on the 2011 unsworn, and inadnyissible, statement,

What is particularly noteworthy about this third day of deposition—and what we ask yOou 1o
pay specific consideration to now-— is Mr. Bach’s testimony regarding his 2011 unswomn
siatement. Like his 2014 declaration and earlier depositions, Mz. Bach’s deposition contains
testimony that convineingly negates any basis for relying on the 2011 Statement to conclude
that any petroleum hydrocarbons were left onsite by Barclay.

H

Bach Deposition, November 19, 2014 ar 126:16-127:1; 127:19-129:6; 130:4-132:11,
9

Bach Deposition, November 19, 2014 at 130:4-132:11.
" Bach Deposition November 19, 2014 at 135:4-136:10.
" Bach Deposition, Novamber 9, 2014 at 120:4-124:20.
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The Regional Board prosecutor purports {o glean facts from the 2011 Statement that are
necessary for the conclusions it draws regarding Barclay’s Hability, however, the 2011
Staternent would not be admissible under the most basic rules of evidence and it has been
long established that no California court would permit reliance on it to support 2 finding of
fact. See, e.g., Fishbaugh v. Fishbaugh, 15 Cal. 2d 445, 457 (1940) (basing conclusions
upon inadmissible evidence may constitute sufficient ground for a reversal of judgment);
Estare of Pierce, 32 Cal. 2d 265, 277 (1948) {noting that once “the inadmissibility of the
evidence came to light...it was the duty of the trial court to disregard the inadmissible
portion of the evidence™).

The 2011 Statement is not competent evidence under the Fvidence Code because it is

hearsay and not subject to any recognized hearsay exception. Evid. Code § 1200
Furthenmore. it was not signed under penalty of perjury (Evid. Code § 710), Mr. Bach does
not have personal, first-hand knowledge about much of the contents of the statement (Evid.
Code § 702(a)). and information in the statement is a product of speculation rather than Mr.
Bach’s memory (BEvid. Code §§ 702, 800}, Each of these reasons is clear from the face of the
document and from the 2014 declaration, but if there were ever a doubt in anyone’s mind, &
reading of Mr. Bach’s 2014 deposition transcript would remove it.

Mr. Bach explained in the November 2014 deposition that the 2011 Statement represented
his best recollection at the time it was written and signed, but that it was written without the
benefit of Jooking at documents generated at the time the Kast Site was developed. He
stated, “The statements in here are what I believed to be true after 25 — 40 years of not
looking at it. It’s what I could recall at that time with no reference material, just out of my
head.”"” Once he had the opporiunity to review documents, his recollection was refreshed
and he could offer an accurate account of his first-hand knowledge.

In his most recent deposition, Mr. Bach also offered clear and unequivocal testimony that
many purported “facts” detailed in the 2011 Statement did not refiect his own first-hand
knowledge. For example, he testified that he did not detect peiroleum hydrocarbon odors in
the soil, and that he included an account in the 2011 Statement of odor in the soil only
because he thought he remembered it being in a soils report:

Q. Okay. Now when you were meeting with Mr. Mitchell in order to prepare -
and subsequently prepared your {2011 statement], you spoke with hirs about
some — some of the soil having adors. Do you recall that discussion?

{Objections)

12

Bach Deposition, November 9, 2014 at 117:17-21.
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Mr. Bach: We discussed that there was a soils report that indicated that there was some
odor. I didn’t - - myself, I didn™t recall smelling or having the odor there, but
it was int & report,”"

Likewise, Mr. Bach explained that he did not personally observe petroleum hydrocarbons in
sotl under the reservoir floors, but that he saw a description of the presence of petroleum
hydrecarbons contained in the boring logs in a soils report:

Q. You wrote in your [2011 statement] that you did find that the soil immediately
under the conerete was oil stained and had an odor, correct?
{Objections)

Mr. Bach: No. What [ said was we did find it, but that was based on the comments from
the boring logs that were — that 1 did look at at that time. So I'm -

. And you didn’t —

Mr. Bach: -- quoting from somebody else.”

*ok

Mr. Bach: 1’s from [a soils] report and it’s what the observer saw and the way he
ciassified the material. And [ took the information from that.

The prosecutor is well aware of the soils report Mr. Bach references in the above passage: it
is a drainage study dated March 11, 1966 and referred 1o repeatedly by the prosecutar in its
comments. It is the only document in the record that refers to boring logs that mention oil
odors. It is a single piece of evidence. One ftem of evidence cannot he expanded into more
than it is by tawyers who persuade a witness in his cighties, without the benefit of
documents, counsel, or cross-examination, fo sign a document that refers to the fact without
referring to its source,

Fipally, the 2011 unsworn statement must be disregarded because Mr. Bach testified that the
statement is riddled with speculation that was included at the request of plaintiffs’ counsel in
the civil litigation:

Mr. Bach: [Areas identified in the 2011 Statement as those that “might have higher
levels of contamination”] were writien because I was asked to speculate about
where things might be found. In the notes that Adam [an attomey at Girardi-
Keese] sent me, that was one of the requests.

(Motion to strike, Objection)

B Bach Deposition, November 9, 2014 at 126:16.127:1.
" Bach Deposition, November 9, 2014 at 130:4-17, 132:6-11.
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Mr, Bach: That's what he asked me to do.

L]

. That’s a good question. Mr. Bach, were you referring to [plaintiffs’ counsel]
or {Barclay’s counsel] when you said you were doing what he instructed you
fo do?

Mr. Bach: [Plaintiffs’ counsel’s] people.™

Mr. Bach’s testimony makes clear that the prosecutor’s reliance on the 2011 unsworn
statement is arbitrary and without basis, especially in light of the already robust compilation
of admissible evidence in the Regional Board’s possession related to Mr, Bach and the
subjects he addresses. See Houghialing v. Super. Cr., 17 Cal, App. 4th 1128, 11471 (1993}
(“recognizing the “centuries old evidentiary doctrine that only trustworthy and reliable
evidence should be considered...”™; Gjala v. Bohlin, 178 Cal. App. 2d 292, 304 (1960)
(“Resort must be had to the best evidence that is available...™).

In making findings of fact upon which a determination is made to name a party to a CAQ,
the Regional Board is duty-bound to consider ali competent, admissibie evidence. See, e.g.,
Cnty. of San Diego v. Assessment Appeals Bd. No. 2, 148 Cal. App. 3d 548, 558 (1983)
(upholding trial court’s finding of abuse of discretion where board chose (o disregard
important competent evidence); Marshall v. Dept. of Weater & FPower, 219 Cal. App. 3d
1124, 1147 (1990) (“the only evidence which the [faci finder] is not free to disregard is
competent evidence™); Gilbert v. Gilbert, 98 Cal. App. 24 444 ¢ 1930) (abuse of discretion for
failing lo consider competent evidence). The decision by the Regional Board prosecutor to
prefer the incompetent and inadmissible 2011 statement over 2 mountain of credible and
admissible evidence violates due process protections, which are spelied out in the California
Administrative Procedure Act (“APA”) and the State Water Board’s own regulations, Under
voth the APA and the State-Water Board regulations, hearsay evidence, such as that
contained in the 2071 unsworn statement which is not the product of Mr. Bach’s personal
knowledge, may be used for the purpose of supplementing or explaining other evidence bur
shall not be sufficient in itself to support a finding unless it would be adnissible aver
objection in civil actions.” Gov. Code § 1153(c), (d) {emphasis added); Cal. Code Regs. tit.
23, § 648.5.1 (incorporating Gov. Code section 11513 by reference); see also. e.g., Molendu
v. Dept. of Motor Vehicles, 172 Cal. App. 4th 974, 996 (2009) (“The mere admissibility of
evidence at an administrative hearing does not confer the status of “sufficiency’ to support a
finding absent other competent evidence™ {citation omitted).); Daniels v. Dept. of Motor
Fehicles, 33 Cal. 3d 532 (1983) (noting that Gov. Code. section 11515 “render{s} hearsay

" Bach Deposition, November 9, 2014 at 137:22-130:11.
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evidence insufficient in itself w support a finding”): see also Evid, Code § 1200 (defining
hearsay evidence).

“While administrative bodies are not expected to ohserve meticulously all of the rules of
evidence applicable o a court trial, common sense and fair play dictate certain requirements
for the conduct of any [proceeding] at which facts are to be determined. Among these

[1s].. hearsay evidence standing alone can have no weight.” Desert Turf Club v. Bd of
Supervisors, 141 Cal. App. 2d 446, 455 {1956) (ordering the board to annul an order and
reconsider an application “wholly excluding each and every instance of hearsay testimony
unless supported by property admissible testimony”); accord Ashford v. Culver City Unified
School Dist., 130 Cal. App. 4th 344, 349 (2005) (finding that the board’s reliance on hearsay
evidence alone (o support its findings vielated Gov. Code section 11513 and concluding that
“no responsible person would rely solely on the {unauthenticated hearsay evidencel,” which
preciuded the board’s consideration of if).

The law does not permit the Regional Board to simply point to its relaxed evidence standard
as justification for ignoring superior evidence in its possession in favor of making a finding
based on incompetent evidence; nor does it permit the Regional Board now to ignore highly
relevant evidence that was previously unavatlable before making its final determination. As
such, Mr. Bach’s 2011 Staternent must be disregarded and Mr. Bach’s 2014 deposition must
be considered before you make the decision to accept or reject the prosecutor’s
recommendation. If you follow that procedure as required by the law cited above, you will
not be able to make the determinations recommended by the prosecutor that rely on Mr.
Bach’s 2011 unswormn statement.

2. Further Developed Expert Opiniens Resardine Fate and Transport of
Petroleum Hyvdrocarbons Provide Overwhelming Support for Dr. Dagdigian’s
Oninion That Upward Migration Explains The Contaminznt Distribution at The
Carcusel Traet Todav,

Barelay’s last comprehensive submission to the Regional Board staff on January 21, 2014
contzined an opinion by Dr. Jeffrey V. Dagdigian that the distribution of petroleum
hydrocarbons seen in the fili soil above the former reservoir bottoms and associated lower
berms af the Carousel Tract today is explained by the upward migration of historic
discharges left by Shell at the Site, which is caused by capillary action and other factors such
as buoyancy. The Regional Board staff reviewed Dr. Dagdigian’s opinion and—while it
agreed that capillary action is responsible for some upward movement of petroleum
hydrocarbons at the Site—it nevertheless concluded that such upward migration “cannot
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account for the larger portion of the petroleum hydrocarbons found in shallow surface soils
across the Site.”'® This conclusion disregards Dr. Dagdigian’s June 30, 2014 submission to
the Regional Board in which he expanded on his opinion concerning the role of buovancy in
the upward moverment of contaminants as well as pressure and fluid saturation. Since the
prosecutor did net respond to these latier points, we request clarification whether the
prosecutor ever fully considered and weighed Dr. Dagdigian’s June 2014 submission. As
discussed below, because the prosecutor relies on data taken both inside and outside the
former reservoir footprint, we also request clarification whether the prosecutor’s analysis
mistakenly applies the top-down patterns of petroleum hydrocarbons found in specific areas
outside the footprint that Dr. Dagdigian has said should demonstrate such top-down patterns
to areas inside the footprint that in fact do not demonstrate top-down patterns.

In any event, since the time of Barclay's January 21, 2014 submission, substantial additional
expert work bas been completed and is reflected in expert reports prepared for the lifigation
regarding the fate and transport of petroleum hydrocarbons at the Site, including two by Dr.
Dagdigian where he has further developed his opinion conceming upward migration as the
explanation for the contaminant distribution at the Site today. ‘Dr. Dagdigian’s additional

. opinions are also supported by another expert report developed in the litigation and never
betore sent 16 the Regional Board, prepared by Dr, Charles Faust, a pre-eminent
hydrogeologist with significant expertise in fate and transport of contaminants in the vadose
zone—the very subject at 1ssue here regarding the migration of petroleum hydrocarbons left
at the Site by Shell.

Dr. Dagdigian’s Report and Rebuttal Report and Dr. Faust’s Report must be reviewed by the
Regional Board before a decision is made 1o name Barclay to the CAQ because they provide
even more clarity of concepts that the Regional Board staff may not have understood.

Most notably, Dr. Dagdigian’s Report now contains the results of 2 three-dimensional 3~
D7) model that Dr. Dagdigian developed using three million lines of data from the Site.”
This model provides additional clarity of the patterns of petroleun hydrocarbons in the
relevant areas, yielding compelling evidence consistent with the theory of upward migration.
Dr. Dagdigian also took steps since the January 21, 2014 submission to generate a more
complete database to serve as the basis for his 3-D model, and so the analysis contained in
his Report is based on the most complete, up-to-date data available at the time the report was
written. The scientific methodology with which he generated the database, evaluated the
data, and created this mrodel is outlined in Appendix C to Dr. Dagdigian’s Report.

" Comment Chart at 4.
" Dr. Dagdigian Report at 36,
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Previous analyses of the distribution of petroleum hvdrocarbons at the Site that were
reviewed by the Regicnal Board were based on a two-dimensional (*2-I3") model generated
by Shell’s consultant, Geosyntec, using a less complete dataset than that employed by Dr.
Dagdigian.” Dr. Dagdigian’s 3-I model demonstrates the limitations of this 2-IY model and
brings to light significant information not previously available to the Regional Board. As Dr.
Dagdigian explains in Appendix C to hus Repert, the benefit of the 3-D model over the 2-D
model is that it interpolates concentrations of TPHd between all sample depths in all
directions, providing a more accurate representation of the lateral and vertical extent of
impacted soil. The 3-D mode! confirms Dr. Dagdigian’s opinion regarding upward
migration because it shows a pattern of highest petroleum hydrocarbon concentrations close
to the original release jocations at or beneath the former reservoir floors and near the
intersections of the floors and sidewalls and lower concentrations at shatlower depths: the
contaminani concentration pattern follows vertical and lateral pathways that, combined,
confirm an overall upward migration pathway within the former reservoir footprints and also
into the directly adjacent surrcunding soil that once constituted the lower portions of the
berms.”

Dr. Dagdigian’s Report and Rebuttal Report also refute the aiternative explanation provided
by the prosecutor for the current distribution of petroleum hydrocarbons at the Site. To
provide justification for its recomnmendation to name Barclay to the CAO, the prosecutor
rejects Dr. Dagdigian’s upward migration theory in favor of an alternative explanation that
attributes the distribution of peiroleum hydrocarbons to the actions of Barclay, The
prosecutor concludes that “the current contamination pattern in the Site soil is explained by
the procedure Barclay used to backfill and compact berm soi#l into the former reservoirs
which resulted in a random pattern which characterizes the present hydrocarbons onsite.””
However, the prosecutor’s characterization of the true, current distribution of petroleum
hydrocarbons at the Site as random is inaccurate. Dr. Dagdigian’s Report and 3-D model
shows that the pattern of hydrocarbons ensite is not “random,” and so could not have been
created by Barclay’s backfilling procedures. Dr. Dagdigian demonstrates that the pattern of
petrolenm hydrocarbons requiring abatement today is instead correlated with reieases that
occurred during Shell’s operations.® 3-I representation of lateral and vertical petroleum
hydrocarbon impacts to soil reveals that in many cases what looks to be what the Regional

Geosyntec, Transmittal of Concentration Contour Maps Former Kast Property, Carson Califomia, Site
Cleanup Mo, 1230, Site LD. 2040330, Figures 4-0 (Apr. 29, 2011).

Dr. Dagdigien Report af 36-37.

Comment Letter at 43,

Dr. Degdigian Report at 27, 29-30.

19
20
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Beard staff calls “highly variable™ patierns of distribution in Geesyntec’s 2-D modeling™ is
not variable at 2il, but is fully explained by a more accurate picture of the contaminant
migration pathways due to forces including capiilary action, buoyancy, and pressure. “**’

Dr. Dagdigian’s Rebuttal Report also provides additional analysis beyond what has been
presented to the Regional Board previously on this topic. In that report, Dr. Dagdigian
explains that the procedure used by Barclay would have resulted in homogenized soils and
randomly distributed hydrocarbons, which is definitely not the pattern seen on the Site today
or reflected in the 10,000 soil sample analyses of TPHd and three million Lines of data that
support Dr. Dagdigian’s theory. Dr. Dagdigian’s 3-D model requires a fresh look at the
patterns of petroleum hyvdrocarbons. Based on that fresh look, we anticipate you and the
Regional Board will agree with Dr. Dagdigian and disagree with the prosecutor’s conclusion.

In addition, if we are allowed the requested hearing where we can cross-examine the
prosecutorial staff ciaiming to have opinions about the patterns, we anticipate that you will
agree with Dr. Dagdigian and disagree with the prosecutor’s staff en this critical issue.

Dr. Dagdigian’s Report must be reviewed and considered before determining if Barclay
sheuld be named io the CAO for the additional reason that it directly refutes the prosecutor’s
rejection of his upward migration theory. The prosecutor refies solely on its analysis that
capillary action could only account for “iimited” upward migration of petrolenm

hydrocarbons at the Site.” This was the very same position taken by Dr. Johnson, an expert
retained by Shell, who submitted a letter to the Regional Board in June, 2014. Dr. Dagdigian
responded to Dr. Johnson's letter by pointing out that while he was correct that capillary
action could only account for vertical movement of a certain amount, the remainder of the
distance of upward migration was accounted for by buoyancy and other forces. Dr. Johnson
understood this because he was careful to limit his letter to a comment only on capillary
action and be did not comment on the entirety of Dr. Dagdigian’s theory of upward
migration. However, giving everyone the benefit of the doubt, Dr. Dagdigian explained i
detail in his June 30, 2014 report how buoyancy worked in the specific environment of the
Carousel site, where sometimes petreleum hydrocarbons would wick upward through
capiliary action and come to rest; then rain or irrigation would cause an area to become
flooded thereby causing the petroleum hydrocarbons to move further upward in the saturated
ground. Over the ensuing 40 years since the redevelopment, those combined forces explain
the additional vertical migration seen in the contaminant distribution today.

* Comment Chart at 34,

= See, ¢.g., Comment Chart at 46-48.
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Because of the importance of this subject, we asked Dr. Charles Faust, a highly regarded
hydrogeologist with expertise in the movement of liquids in the vadose zone, fo provide a
further explanation of how the vertical and lateral movement of petroleum hydrocarbons
worked in this case. That short declaration by Dr. Faust was submitted to the Regional
Board on the same day as Dr. Dagdigian’s June submission. The prosecutor makes no
mention of buoyancy or pressure when it rejects Dr. Dagdigian’s upward migration theory.
Nor does the prosecutor explain why 1t rejects the points made in the June reports of Dr.
Dagdigian or Dr. Faust,

In furtherance of 1is rejection of upward capillary migration, the prosecutor states that data
attached to a June 16, 2014 comment letier from Shell’s project mapager, Douglas 1.
Weimer, which included several examples of purported top-down patterns of migration in
shallow sotls, supports the conclusion that “site demolition and grading activities [rather than
upward capiliary migration] account for the occurrence of petroleum hydracarbons in
shallow soils in Reservoirs 5, 6, and 7 formerly at the Site” (emphasis added).* But, as Dr.
Dagdigian explains in his June submission, more than two-thirds of the samples provided in
Mr. Weimer’s submissions were taken from ourside of the reservoir footprints. The data
provided by Mr. Weimer makes no distinction in location between the areas within the
former reservoirs footprints and other areas outside the reservoirs where one would expect
top-down patterns of concentrations in certain areas due to Shell’s operations. Indeed, as Dr.
Dagdigian explained in his June 2014 submission, data provided by Mr. Weimer shows an
overall upward migration pattern of petroleum hydrocarbons within the reservoir footprints,
and it shows top-down patterns precisely invthe areas specified in Dr. Dagdigian’s January
21, 2014 report as those where discharges to surface soils took place during Shell’s
operations (i.e. the former sump area east of Reservoir 5 and the pump house area). The
prosecutor provides no response to Dr. Dagdigian’s important evaluation of information
provided by Mr. Weimer; nor does it explain how it can rely on Mr. Weimer in light of Dr.
Dagdigian’s crifique. The prosecutor simply ignores the logical problems with Mr.
Weimer’s evidence, side-steps his failure to distinguish between the sample locations, and
ireats the Weimer evidence as though it shows patterns in the former reservoirs even if it
does not. This appears to be one of the bases for the prosecutor’s finding that grading
activities account for petroleum hydrocarbons in shallow soils in the reservoir footprints.

We do not understand why the prosecutor would limit its eriticism to capillary action without
addressing the other factors that contribute to upward migration, and why it would disregard
Dr. Dagdigian’s expert analysis of data uniess it simply never read the June submissions of

* Comment Chart at 85-86.
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Dr. Dagdigian and Dr. Faust. We understand that those submissions were received by the
Regional Board based on their inclusion on the Comment Chart; but the prosecutor failed to
respond to or otherwise acknowledge these important components to Dr. Dagdigian’s theory
of upward migration when it responded to the January 21, 2014 submission.” At a minimum
they demonstrate strong reasons for a public bearing with a right 1o cross-examine the
prosecutorial staff to have them explain their reasoning. And the absence of any analysis by
the prosecutor on this subject certainly justifies consideration of the latest scientific analvses
by Dr. Dagdigian and Dr. Faust in the attached submission.

Like Dr. Dagdigian’s January 21, 2014 and June 30, 2014 reporis to the Regional Board, Dr.
Dagdigian’s Report in the litigation expiains how other forces—buoyancy and. to a lesser
extent pressure—also effect upward migration and how those forces have worked in
conjunction with capillary action to move petroleum hydrocarbons to their present location.®
Dr. Dagdigian has analyzed additional data and has developed the discussion of buoyancy
and pressure further since those submissions, and these elements of his theory warrant the
Regional Beard’s consideration now,

We have also included and urge you to review Dr. Faust’s Report filed in the litigation,
which confirms Dr. Dagdigian’s theory of upward migration. Dr. Faust, who has 34 vears of
experience in subsurface fate and fransport of non-aqueous phase liquids (“NAPLs”) and has
authored guidance documents for USEPA on topics relevant to his opinions in this matter,
concluded that upward migration of petroleum hydrocarbons has occurred af the Site and is
the most likely explanation of the current Site conditions.”” To reach his conclusion, Dr.
Faust conducied an analysis, not previously presented to the Regional Board, of the sand
composition at the Site® and of site-specific data related to phase saturation (on rainfall,
water content of soil samples, and water saturation), z critical condition that influences the
mobility and migration of petroleum in the subsurface under Dr. Dagdigian’s theories.” Like
Dr. Dagdigian, Dr. Faust finds that the Site data is inconsistent with the prosecutor’s theory
that the pattern of petroleum hydrocarbons within the reservoir footprints can be explained
by contamination in the berms during Shell’s operations and subsequent redistribution of
former berm soil during grading operations.® Dr. Faust explains that the prosecutor’s
conclusion that Barclay’s backfilling of the interior of the reservoirs could create the current

¥ See Comment Chart at 95.

* Dr. Dagdigian Report at 39-41.

¥ Iir. Faust Report at 39,

Dr. Faust Report at 12 and Figure 3.
D, Faust Report at 39.

Dr. Faust Report at 24.

28
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pattern of petroleum hydrocarbons is completely implausible because the top of the bermsy
would have had to have been more contaminated than the deeper sections of the berms and
there is no evidence to suggest that this was the case.”

3. New Evidence Confinues to Suppoert That Countv and State Regulators Had The
Same Knowledoe That Barclay Had About Petroleum Hvdrocarbons and
Approved The Proiject, Demonstratine What The Standards Were At The Time.

The remaining documents which have been generated in the civil litigation since January 21,
2014 and here submitied for your review provide additional evidence from the time period
during which Barclay’s development activities were conducted. They show, among other
things, that Barclay met the standard of care and standard of practice at the time and
complied with all applicable laws and regulations. The following alse provides further
evidence that regulators approved development of the Carousel Tract with full knowledge of
the Site’s prior use as an ol storage facility, and that no one expressed concern that
development on the Site would pose a risk to human health or the environment. We have
nioted the remarks by the prosecutor on the Comment Chart to the effect that evidence of this
nature is not relevant. However, based on the case law cited in our January 21, 2014 letter,
we believe that the prosecutor is wrong about that. Barclay wishes to make its record on the
issues identified in that letter and therefore submits this evidence to further support its case
on those issues.

In conjunction with our January 21, 2014 submission, we presented a report by Donald
Shepardson, a soils engineering standard of care expert. Since that submission, F. Edward
Reynolds, an expert designated by the Plaintiffs in the civil litigation to rebnit Mr.
Shepardson, has been deposed and it is necessary that the transcript be reviewed before a
decision is made by the Regional Board. Mr. Reynolds testified that he agrees with Mr.
Shepardson that Barclay met the standard of care at the time when it left in place the
petroleum hydrocarbons {below the reservoir floors) which are neted in the March 11, 1966
Pacific Soils Report.”

We also enclese a second report by Dr. Faust, his Rebuttal Conduct Report, in which he
concludes that Barclay conducted development activities consistent with the standards of the
time. Dr. Faust apines that Barclay's reliance on visibility to determine the suitability of
soils was reasonable, especially because analytical tools available today for testing the nen-

* Dr. Faust Report at 24.

Reynold's Deposition at 115:19-29,

32
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observable composition of soil were not yet developed back then. Dr, Faust further explains
that the fate and transport of hydrocarbons in the subsurface was not well understood in the
19605 and concludes therefore that Barclay had no basis for knowing that hydrocarbons
below the reservoir floors would irnpact soil ebove the reservoir floors.

Mr. Armbruster’s Rebutial Conduct Report explains that there is ampie evidence of
Barclay's inferaction with County regulators and disclosure to those regulators of all facts
known to Barclay about the Kast bite. Mr. Armbruster notes that during the process of
applying for a zoning change that would permit Barclay to construct homes on the Kast Site,
Barclay was required to comply with conditions of approval supplied by several County
departments and divisions. According to a document cited by Mr. Armbruster, these
inciuded the Flood Control District, the Health Department, the Road Department, and the
following divisions of the Department of the County Engineer: Design, Sanifation,
Waterworks & Utilities, Building & Safety, and Parks & Recreation. During that process,
none of these departments or divisions presented Barclay with a cendition that Barclay
conduct environmental remediation of the Site before a zone change would be approved. My
Armbruster opines that at the time. it was not the standard of practice for developers to have
plans and conditions for environmental remediation in relation to seeking 2 zone change.

Similarly, Mr. Brasher’s Rebuttal Conduct Report determined that when Barclay was
applying for the zone change that would permii development of the Kast Site, nc one
interested in the Carousel project expressed concern with repard to hazardous substances,
toxic pollution, health risks to humans, or a failure by Barclay to assess the negative impacts
of its work at Carpusel. Mr. Brasher states that what Barclay knew about the subsurface
conditions of the Kast Site before development is contained in the March 11, 1966 Pacific
Soils Engineering Report, which was disclosed to the County engineer.

Mr. Armbruster and Mr. Brasher both base their opinions in part on various Regional
Planning Commission documents and Board of Supervisors meeting minutes, which we also
enciose for your reference. Among these documents is an August 9, 1966 Regional Planning
Commission memorandum that was provided to the Board of Supervisors and which notes
the Kast Site’s prior use as a petroleum tank farm. This is just one example of evidence of
the Regional Planning Commission’s and Board of Supervisors® awareness of the Site’s use
as an oil storage factlity but which. fact did not raise canse for alarm on the part of regulators
at the time.

]

We urge you to review and weigh all of the foregoing evidence before making your
determination regarding naming Barclay to the CAO. This evidence, which was not
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available to the Regional Board prosecuter staff when it was making its recommendation to
name Barclay, does not support the conclusions that the prosecutor recommends that you
draw. For that reason, this evidence must be carefully considered by you now and before
making any decision.

Finally, I reiterate Barclay’s requests from my December 24 letter that you atiow for a public
hearing before making any decision in order 1o address the question whether Barclay 1s a
“discharger” under the California Water Code. That hearing would allow Barclay to present
its evidence, including this new evidence, allow for cross-examination of key witnesses, and
respond to the comments of the Regional Board’s prosecutor’s staff with respect to Barclay’s
prior submissions, among other things. The State Water Board itself recognizes that the
issuance of cleanup and abatement orders is an action that is “of an adjudicative nature” and
therefore governed by the California Administrative Procedure Act” and by regulations
adopted by the State Water Board.™ * Both the Administrative Procedure Act and the State
Water Board regulations provide for a hearing and the opportunity to cross examine
witnesses. under oath, as Barclay has specifically requested.”

We understand that Mr. Unger has asked that you make a decision on the prosecutor staff’s
recommendation to include Rarclay in the CAO by January 9, 2015, However, there is
nothing in the recommendation that supports the need for a determination of Barclay’s
liability by the January 9 requested deadline—nor are we aware of any reason especially
given the Jong delay in that recommendation coming forth. In light of the fact that the
Regional Board has been aware of Barclay’s connection to the Carousel Tract since at least
2010 and that it has had months—and in some respects, vears—to evaluate evidence of
Barclay’s potential Liability, there is stmply no reason why you should not both consider the
foregeing recently developed evidence and provide Barclay the full hearing that the law
requires.

¥ Cat. Gov. Code § 11400 et seq.

3 eal. Code Regs. tit, 23, §§ 648-648.8

3 Siate Water Resources Control Board, Office of Chief Counsel, M. A M. Lauffer Chief Counsel

Memorandom {Ang. 2, 2006).

¥ Cal Gov. Code § 11513; Cal. Code Regs. tit. 23, § 648.5(2)(6). See also Deserr Turf Club v. Bd of
Supervisors, 141 Cal. App. 2d 446, 455 (1956) {“common sense and fair play” dictates that eross-
examination of witnesses should be permitted at administrative hearings).
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We look forward to your response to this letter and the crucial information contained herein.

v

/ e ’g’z’i-i&i/iﬁ Ry
FPatrick W. Denni

|/ PWD/hhk

VoA

b

ce: Nicole Kuenzi (Via First Class and Elecironic Mail)
See Attached for Additional Recipients
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Barclay Hollander Corporation (Via 1S, Mail)
5640 Uplander Way, Suite 202
Culver City, California 90230

Deanne Miller (Vie U'S. Mail)
Morgan, Lewis & Bockiug LLP

300 South Grand Avenue
Twenty-Second Floor

Los Angeles, California %0071-3132

Michael Leslie (Via UUS. Mail)
Caldwell Leslie & Proctor, PC
1000 Wilshire Boulevard, Suite 600
Los Angeles, California 90017-2463

Frances L. McChesney (Via /S, Mail)
Attorney TV

Office of Chief Counsel

State Water Resources Control Board
10011 Sweet, 22nd Floor

Sacramento, California 95814

Jennifer Fordyce (Via US. Mail)
tiormey 11 '

Office of Chief Counsel

State Water Resources Control Board

1301  Sweet, 22nd Floor

Sacramento, California 95814

fanice Habn, Honorable Congresswoman, US House of Representatives, California’s
44th District (Vie US. Mail)

Meark Ridley-Thomas, Supervisor, Second District County of Los Angeles (Vie /S
Mail)

Isadore Hall, ITl, Assembly Member, 64th Assembly District (Via US. Muail)
Jim Dear, Mayor of Carson (Vie UJS. Mail)

Nelson Hernandez, Carson City Manager (Vie 175 Mail)
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Ky Truong, City of Carson (¥ia US. Mail)

James Carlisie, Office of Environmental Health Hazard Assessment (Via US. Mail)
Bill Jones, Los Angeles County Fire Department (Vie US. Mail)

Barry Nugent, Los Angeles County Fire Department (Via US. Mail)

Shahin Nourishad, L.os Angeles County Fire Department (¥ia U8 Mail)
Miguel Gareig, Los Angeles County Fire Department (Fia US. Mail)

Kim Clark, Los Angeles County Fire Department (Vie US. Mail)

Hoang Ly, l.os Angeles County Fire Department (Vie US Mail)

Cyrus Rangan, Los Angeles County Department of Health (Via US. Mail)
Angelo Bellomo, Los Angeles County Department of Health (Vie US. Mail)
Karen A. Lyon.s.,, Shell Oil Products US (Vie US. Mail)

Thomas V. Girardi, Girardi and Keese Lawyers (Via US. Mail)

Robert W. Bowcock, Integrated Resources Management, LLC Via US. Mail)




Morgan, Lewis & Bockius ur
300 South Grand Avenue
Twenty-Second Floor

Los Angeles, A4 80071-3132
Tel: 213.612.2500

Faxe 213.612.2501

wwww. morganiewis.com

COUNESELORS AT LAW

Deanne L. Miller
Parinar

+1.213.6%2.2536
dimillergmorganiewis.com

January 7, 2015 3
oo

VIA FIRST CLASS AND BLECTRONIC MAIL &

Ms. Deborah Smith ey ;m

Chief Deputy Executive Officer = &

Los Angeles Regional Water Quality Contro} Board = E

320 West 4th Street, Suite 260
Los Angeles, California 90013

Re: TENTATIVE REVISED CLEANUP AND ABATEMENT ORDER PURSUANT
TO CALIFORNLA WATER CODE SECTION 13364 CLEANUP AND
ABATEMENT ORDER NG. R4-2011-0046

SITE: FORMER KAST PROPERTY TANK FARM LOCATED SOUTHEAST OF THE
INTERSECTION OF MARBELLA AVENUE AND EAST 244TH STREET,
CARBON, CALIFORNIA (8CP NQ. 1230, SITE ID NO. 2040330, CAG NG, R4-
2011-804¢

Dear Ms. Smath:

We represent Shell Oil Company (“Shell”) with respect to the sbove-referenced matter. This
letter responds to the December 24, 2014 letter addressed to you from Patrick W. Dennis of
Gibson Dunn & Crutcher, LLP (“Gibson Dung™), counsel for Dole Food Company, Inc. and
Barclay Hellander Corporation (the “Developer™).

As you know, Shell has been cooperating with the Carousel neighborhood investigation since
2008 and performing under Cleanup and Abatement Order No. R4-2011-0046 (“CAQ") since it
was issued on March 11, 2011, Shell has undertaken exhaustive efforis at tremendous expense
to comply. Shell has been and continues to be commitied to the investigation and remediation
process and to implementing its revised Remedial Action Plan (“RAP”) in the Carouse]
neighborhood upon its approval.

There s substantial evidence that the Developer is a responsible party and discharger under the
Californie Water Code and applicable law. To date, however, the Developer has fatled and

Amaly Astans Beffing Bosion Brussels Chicago Dalss Dubal Frankfur Harrigburg Harfford Houston London Los Angeles Mismi Moscow
Mew York Crange County Paris Philadelphia Pitlsburgh Princeton Sen Francisco Santz Monica  Siicon Valiay Tokyo Washinglon Wimingion
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refused to participate in the investigation and remediation process and has not contributed a
penny to the cost thereof. Accordingly, Shell urges the Regional Board to promptly issue the
Tentative Revised Cleanup and Abaternent Order (“Revised CAO”} based on the substantial
evidence i the record, inchiding all of the site investigation and sampling data and reports, the
comments and submissions by Shell, the Developer and others, and atso based on the December
8, 2014 Memorandum from Samuel Unger, Executive Officer. the December 8, 2014
correspondence from Paula Rasmussen, Assistant Executive Officer, as well as the Regional
Board Site Cleanup Program staff’s Response to Comments Received Regarding the Revised
CAQC.

It is disappointing that the Developer continues its efforts to delay the Reglonal Board’s issuance
of the Revised CAO. Mr, Dennis misleadingly suggests that the Developer has not had sufficient
opportunity to present comments to the Revised CAO.! In fact, the Developer has had a full and
fair opporfunity to provide comments, and has provided extensive comments, on multiple
ocecasions, over the course of more than three vears.

The December §, 2014 Memorandum correctly summarizes the CAQO Revision Progess, the
multiple opportunities for comments, and the voluminous comments submitted by the Developer
through its fegal counsel at Gibson Dunn. See Memorandum by §. Unger, at pp. 3-5.
Specifically, Gibson Dunn submitted comments to the Regional Board regarding their view of
the role of the Developer on at least the following occasions:

= On September 15, 2011, in response to the Regional Board’s 13267 Order;

#  OnJanuary 21, 2014, in response to the Proposed Draft Revised CAO, afier Gibson Dunn
obtained two extensions of time to submit comments; and,

= On June 30, 2014, in response to the Regional Board’s Notice of Opportunity for
Additional Comments on the Proposed Draft Revised CAO.

As the Regional Board Site Cleanup Program staff is wel] aware, and as the 98-page response to
comments (“RTC”) reflects, the Developer’s comments were voluminous and appear to have

" Mr. Dennis goes so far as to state that since Gibsan Dunn last sybmitted comments, “we have not been teid by
anyone at the Regional Board whether they were considering naming Barciay, or not, on the CAO.” Such a
comment is disingenuous, ai best, given that Gibson Dunn and the Develaper have been well aware that the Board
has been considering naming the Developer a responsible party and discharger since the Revised CAO was first
issued on October 37, 2013,

DE2F 23550600931
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been carefully considered and ultimately rejected by the Regional Board staff® Mr. Dennis
propuses to submit ddditional information from the exact same witnesses whose theories and
testimony have already been carefully considered. There is nothing new, and there most
certainly 1s not “substantial additional and critical evidence™ not yet considered by the Regional
Board stafl as Mr. Dennis sugpests,

indeed, the Regional Board staff have already received and considered the comments, technical
opinions and lestimony of each of the witnesses Mr. Dennis seeks to proffer vet again in some
sort of repackaged form: Jeffrey Dagdigian of Waterstone Environmental (who already provided
his technical theory for the Regional Board's consideration); Mr, George Bach (whose
conilicting testimony was previously submitted by Gibson Dunn for the Regional Board’s
constderation); and Dr. Charles Faust (whose declaration was also previously submitted by
Gibson Dunn for the Regional Board’s consideration).

Teilingly, Mr, Dennis chose not o submit with his letter the supposediy “substantial additional
and critical evidence” from these individuals and contends that it will “take a few weeks” 1o
compile - a tactic which further demonstrates his clients’ poal of merely delaying a final
resolution of this impaortant issue.

Mr. Dennis cites to various alleged developments in the litigation involving his clients and the
Carousel residents, Thal litigation, however, will likely go on for years. The first trial is not
scheduled to being until August 2015, The regulatory process should not be postponed based on
alleged developments in that litigation.

Finally, Mr. Dennis now requests a hearing for the first time in this multiple-year process.
However, the Developer has already had more than sufficient opportunity to “persuade vou not
to name Barclay Hollander on the order” and, simply, has failed. A hearing at this Jate juncture
1s not necessary, appropriate or mandated, and is designed to continue to delay issuance of the
Revised CAO

For years, Shell has been incwring all of the costs associated with the investigation and
remediation process. It is long past time for the Developers to contribute. Neither the
Developer’s delay tactics nor the Developer’s continued efforts to shirk their responsibility

* Mr. Dennis accusatorily refers to Regional Board staff who “claim to have read” the technical reports and
declarations; yet, the Memorandum and RTC demonstrate the Regional Board staffs thorough review of the
comments submitted by Gibson Dunn.

P ir Dennis also seeks to harass Regional Board staff, noting in his letter without citation to any supporting
authority, that the Developer purportedly “must” have an opportunity 1o question those on the Regional Board staff
who “cluim to have read” the technical reports and deciarations of Waterstone and disagres with those conclusions,
a5 well as those who relied on George Bach’s 2011 testimony, and to “test their credibility and their cradentials o
offer these conclusions in support of the prosecutor’s recommendation.” See Dennis letter, p. 4,

DB27 255566931




Morgan Lewis
COUNSELORS AT Law

Ms. Deborah Smith

[.os Angeles Regional Water Quality Controi Board

January 7, 2015

Page 4

should be further condoned. Shell encourages the Regional Board to issue the Revised CAO as
recommended by the Regional Board Site Cleanup Program staff, Regional Board Executive
Officer Sam Unger and Assistant Executive Officer Paula Kasmussen.

Sincerely,

Dyeanne L. Miller

I

o

DLM/mmb

ce: Nicole Kuenzi, Esq,

nicole. kuenzi@waterboards.ca.gov

Frances L.. McChesney, Esq.
frances.mechesney@waterboards.ca. gov

Samuel Unger, Executive Officer
samuel unger@waterboards.ca.gov

Paunla Rasmussen, Assistant Executive Officer
paula.rasmussen(@waterboards.ca. gov

Patrick W, Dennis, Gibson Dunn
pdennis@gibsondunn.com

L2 235566930
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January 9, 2015

Via E-Mail Oniy

TO ALL PARTIES AND INTERESTED PERSONS -

MatTEw RooRioyez
SEGRETAAY FOR
EHVRONMENTAL BROTECTION

Pending Procedural Requests regarding Tentative Revissed Cleanup and

Abatement Order No, R4-2011-0048, Former

Kast Property Tank Farm

The Regional Water Quality Control Board, Los Angeles Region (Regional Board), acting
through Ms. Deborah Smith, Chief Deputy Executive Officer, has received several procedural
requests and comments related to the Board's consideration of the Revised Cleanup and
Abatement Order No. R4-2011-0046 for the Former Kast Property Tank Farm (Revised CAOC).

On December 24, 2014, Barclay Hollander Corporation submitted s request {December 24

Letter} to {1} submit additional written avidence, and
prior {6 the Regional Board's determination whether to

On January 6, 2015, Barclay Hollander sent a second

(2) schedule a formal evidentiary hearing
adopt the Revised CAQ.

letler following up on the December 24

Letter, which describes and attaches copies of some of the additional documentary.evidence

requested to be submitted to the Regional Board,

On January 7, 2015, Shell Ol Company responded to

Barclay Hollander's December 24 Letter.

Shell opposes Barclay Hollander's requests to submit additional evidence and for a formal

evidentiary hearing.

Also on January 7, 2015, Mr. Robert Bowcock of Integ

rated Resource Management, inc,

responded to Barclay Hollander's December 24 Letter. Mr. Bowcock does not oppose the
request to submit additional evidence or the request for a formal evidentiary hearing as long as

his client is provided appropriate notice and opportunit

y 1o be heard. In addition, Mr. Bowcock

commented on the substance of the Revised CAO and attached documentary evidence to hig
letter in support of his comments. The Regional Board therefore considers Mr. Bowcock's Jetter,
in part, as a request {o submit the additional substantive comments and the attached report by

L. Everett & Associates dated January 7, 2015,

The Regional Board is considering these pending procedural requests in light of the factual,
legal, and policy matters at issue, The Regional Board will consider additional comments on

these pending procedural requests that are received b

y the Regional Board by 5:00 pm on

Friday, January 18, 2015. Please send comments by e-mall i
nicole. kuenzi@waterboards.ca,qov, and to all parfies and interested persons cc'ed on this
netice. If you are unable to submit comments by e-mail, comments may be submitted by mafl to

CrHamiEs STRINGER, trmp | Bamuen Una

A2 Wt 440 R0 Sulte PO, Lou Angeiss. CA B0013 e waterboards.ca goviosanasls

EF. EXECUTIVE OFFICER
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Nicole Kuenzi, Office of Chief Counssl, State Water Resources Contrpl Board, 1001 | Street,
22™ Floor, Sacramento, CA 95814. The Regional Roard will issue a determination regarding the
procedural requests after January 16, 2015,

If you have any questions regarding this letter, please contaci me at (916} 322-4142 or at
nicele kKuenzi@waterboards.ca gov,

Sincerely,

fy

Nicole L. Kuengzi
Attorney for the Los Angeles Regional Water Boarg

Cc:
Ms. Deborah Smith Deanne Miller, Esq.
Chief Deputy Executive Officer Morgan, Lewis & Bockius LLP
dsmith@waterboards.ca.qov dimiller@morcaniewis.com
Mr. Samuel Unger Mr. Robert Bowcock
Executive Officer integrated Resaurce Management, inc.
sunger@waterboards ca.cov bbowcock@irmwater.com
Patrick Dennis, Esq. Frances McChesnay, Esq.
Gibson Dunn & Crutcher LLP Senior Staff Counsel
PDennis@aibsondunn.com chchesnev@waterboards.ca.qov
Krista Hernandez, Esq. Michae! Lesiie, Esqg.
Gibson Dunn & Crutcher LLP Calcwell Leslie & Proctor, PO
khemandez@gibsondunm.com leslie@caldweali-lesiie.com

interested parties e-mait list maintained Dy the Regional Board:

Bellomo, Angelo (LOS ANGELES COUNTY) <abe§iomo@ph.£ac@unty.gov>;
‘Alan.Caldweli@shell.com",
‘bbowcock@irmwater.com®

'BCT7@fire.lacounty. gov":

‘bjones@fire.lacounty.gov';
‘caumais@girardikeese.com’;
‘chris.manzini@edelman.com”:
‘crangan@ph.lasounty gov’;

‘derrick. mims@asm.ca.gov';

‘ed.platt@shell.com":

‘eramirez@ph.lacounty.gov':

‘eric.boyd@mait. house.gov';

jdear@carson.ca.us",

Carlisle, JIm@OEHMHA <Jim.Cariisle@oehha,ca.gov>;
ki lesniak@shell.com":




‘kkatona@bos.lacounty.gov’;

‘ktrucng@carson.ca.us’,

leslie@caldweli-leslie.com';

lisa@cerrell.com"

‘markridiey-thomas@bos.lacounty.gov'

‘MarkGrivetti {mgrivetti@geosyntec.com) (mgriveti@ueosyntec.com);
relark@fire.lacounty.gov':

roustance@geosyniec.com’

‘Robbie Ettinger (rettinger@geosyntec.com) (rettinger@geosyntec.com):
Romero, Robert@DTSC <Robert. Romero@dtse.ca.gov>:
‘rtahara@bos.lacounty.gov’, :

'rvasquez@ph.lacounty.gov';

‘snourish@fire.lacounty.gov';

Arano, Wendy@DTSC <Wendy.Arano@disc.ca.govs;
‘wuroff@fire.lacounty.gov’;

zaft@caidwell-leslie.com':

‘Chiristian Osterberg (christian.osterberg@urs . com)"
‘heather.benfield@tetratech.com";

‘javier.weckmann@tetratech.com’;

‘Nancy MeilahnFowler (nancy.meitahn.fowler@urs.com)"

"Rebecca Frend (rebecca.frend@urs.com)';

'Roy Patterson (rov.patterson@urs.com)”:

Romero, Robert@DTSC <Robert. Romero@dtsc.ca.gove;

Unger, Samuel@Waterboards <Samuel.Unger@waterboards.ca.govs:
Rasmussen, Paula@Waierboards <Paula.Rasmussen@uwaterboards.ca.gov>;
Heath, Arthur@Waterboards <Arthur.Heath@waterboa rds.ca.gov>;
Williams, Thizar@Waterboards <Thizar Willlams@waterboards.ca.gov>:
Kapahi, Gita@Waterboards <Gita Kapahi@waterboards.ca.gov>;
Fordyce, Jennifer@Waterboards <Jennifer.Fordyce@waterboards ca.gov>:
McChesney, Frances@Waterboards <Frances.McChesnay@watef‘boards.ca_gov>;
‘eric.boyd@mail.house.gov',

‘henry.connelly@mail. house.gov';

Lauffer, Michael@Waterhoards <michaellauffer@waterboards.ca.gov>;
‘crangan@ph.lacounty.gov';

‘Kim.Clark@fire. lacounty.gov';

‘deBoer, Krista (KdeBoar@aibsondunn.com):

Lagudis, Susana@Waterboards <Susaﬂa.Lagud%s@Waterboards.ca.gGW;
‘pdennis@gibsondunn.com’;

‘rhernand@carson.ca.us"

‘nhernandez@gibsondunn.com”;

Doug Weimer {douglas. weimer@shell.com) {dougias weimer@shell.com);
Ayalew, Teklewold@Waterboards <Tekiewold Ayalew@waterboards.ca govs




January 9, 2015

Deborah Smith

Chief Depuly Executive Officer

California Regionai Waier Guality Control Board - Los Angeles Region
320 West Fourth Street: Suite 200

Los Angles, California 80013

RE: Tentative Revised CAD No. R4-2011-0046; SCP No. 1230, Site ID No. 2040330
Dear Ms. Smith,

You were provided a voluminous box of documents accompanied by a letter dated January 6, 2014
from Mr. Patrick Dennis, counsel for Dole Food Company, Inc. and is wholly owned subsidiaries
Barclay Hollander Corporation and Oceanic Properties, inc. Mr. Dannis would like to characterize this
box of documents as previously unavaiable and highly relevant evidence as to why his clients shouid
not be named Responsible Parties in the CAO No. R4-2011-0046; SCP No. 1230, Site 1D No. 2040320,

The California Regional Water Quality Control Board - LLos Angeles Region should continuously review,
anafyze and consider al! information. as it is presented. Information has been generated concerning
CAD No. R4-2011-0046; SCP No. 1230, Site ID No. 2040330 for many vears and | expect it will
continue {o be for many more.

What causes me greatest concern is the apparent sandbagging of information by Dote Focod Company,
Inc. and its wholly owned subsidiaries Barciay Hollander Corporation and Oceanic Properties, Inc. in an
attempt to drag this process along. Use of the language indicating “we have now coliected some of that
evidence” and “below we describe a few of the more imporiant documents” is really quit pathetic. All
information needs to be submitted in complete form, This is not a game; all of the data concerning this
matter should be in your possession immediately not subject to third party picking and choosing what
they want you to see and what they don't accompanied by misieading editorial,

The information in your possession the day you first considered naming Daole Food Company, Inc. and
its wholly owned subsidiaries Barclay Hollander Corporation and Oceanic Properties, Inc. Responsible
Parties was sufficient. Frankly, all the time detay has provided is the opportunity to manipulate and
conceal further this polluiers behavior when they made the cost-savings business-decisions o cover
up in fieu of cleaning up, as they had contracted to da. '

Sincerely,

- ™ g_r—" "“\.’ -
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e

Mr. Robert W. Bowcock
ntegrated Resource Management, inc.

ce; Nicole Kuenzi, Esq. RWQCB
Sam Unger - RWQCR
Tekewold Ayalew - RWQCB
Thizar Tinkul-Wilkiams - RWOCE
Arthur Heath - RWQCB :
Frances McChasney, Esg. - State Board
Jennifer Fordyce, Esqg. - State Board

405 North indian Hill Boulevard (909) 621-1266
Claremont, CA 81711-4600

{909} 621-1196 Fax
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EROM: Fr- noes L\WCuhﬂSﬂﬂy T
Attarmey 1V
Stafe Water Resources Control Board, Office OF Chief Counssl

DATE: January 15, 2015

SUBJECT:  RESPONSE TO THE JANUARY §, 2015 NOTICE FROM NICOLE L. KUENZL,
ATTORNEY FOR THE LOS ANGELES REGIONAL BOARD, TO ALL
PARTIES AND INTERESTED PERSONS: PENDING PROCEDURAL
REQUESTS REGARDING TENTATIVE REVISED CLEANUP AND
ABATEMENT ORDER NO. R4-2011-0046, FORMER KAST PROPERTY
TANK FARM

- On January 8, 2015, the Site Cleanup Program Staff (SCP Staff) of the Regional Water Quality

Control Board, Los Angeles Region (Regional Board) received a notice regarding pending
procedural requesis with respect to Tentative Revised Cleanup and Abaterment Ordar No. R4~
20710048 for the Former Kast Tan!/ Farm (Tentalive Revised CAD). This Memorandum
rasponds io the notice,

The 8CP Staff has reviewed the January 9, 2015 notice, the December 24, 2014 and January §,
2015 letters from Gibson, Dunn & Grutcher LLFP (Gibson Dunn) on behali of Barclay Holiander
Corporation {Barclay) to Deboran Smith, Chief Deputy Executive Officer, regarding the
Tentative Revised CAQO, the January 7, 2015 lefter from Morgan, Lewis & Bockius LLP {Morgan
Lewis), on behall of Shell Ol Company, to Deborah Smith, regarding the Teniative Revised
CAC, and the January 8, 2015 fefter from Integrated Resource Management, Inc. to Deborah
Smith regarding the Revised Tendative CAQ.

The SCP Staff has no opinion on whether an oral hearing should be held before Ms. Smith, but
notes that Barclay's request is surprising given that Barclay has known since at least October
31, 2013, that the SCP Siaff was considering adding Barclay and other parties to the CAQ. On
October 31, 2013, Paula Rasmussen, Assistant Executive Officer of the Regional Board and
Supervisor of the SCP Staff involved iIn this matter, issued a public notice providing the
opportunity fo comment on a Proposed Drafl Revised CAD proposing fo add Barclay to the
CAGC, Sincs that date, Barclay has had multinle opportunities to comment and has never once

Feumin Martus, onas | THOmAS HOWARD, $RE0UTIVE DIRECTOA

00T Bleeal, Gacromante, SA G141 Malling Adrressr PO Box W06, Sasramanzn, G 858120700 | www wiierona s SE.g0Y




Deborah Smith -2 - January 18, 2015
Chief Deputy Executive Offlcer
Los Angeies Reglonal Water Quality Control Board

requestad an oral hearing, In & nofice published on June 30, 2014, Shell was provided an
opportunity to submit responses to Barclay's submittal, and Barclay was provided an opportunity
to submit responses to Shell's comments. Shell and Barclay submitted timely comments, The
technical and legal comments submitied were extensive and thorough. The paper hearing
process is sufficient given the many opportunitiss Barclay has had to submit written comments
and evidence regarding the Proposed Draft Revissd CAO, if Ms. Smith chooses fo procesd
with & hearing, the SCP Staff reguests the opportunity to comment on any proposed hearing
procedures,

The SCP Siaff ohiscis 1o Barclay's request to submil additiona! evidence I this matter. As
noted above, Barclay has had many opportunities {o do so and was provided extensions of time
o aliow an adequate opporiunity to respond. # Ms. Smith chooses o allow the evidence to be
submitted into the racord, the SCP Staff regussts the opporiunity to provide responses, The
SCP Staff has not had sufficient time f¢ do that now, butl does have preliminary responses fo
Gibson Dunn's December 24, 2014 ietter as follows:

Barclay Comment: Subsiantial addittonal and critical evidence has been developed since
Barclay last submilted comprehensive comments in January 2014, nearly a year ago and it
must be considered by you before making any declsion,

BCP Staff Response: Barclay claims thal Walersiong's 3-dimensional” model constitutes
‘substantial addifional and critical evidence” that must be considersd. The SCP Staff disagrees
that the mode! constitules substaniial or critical avidence because [ is not relevant to whether
Barclay dischargad wasle and, further, the model is not appropriate for the circumstances at the
Site. In order to evaluate the merits of 3-dimensional modeling, one has 1o undersiand how the
parent materials of solls are classified according fo how they came lo be deposited. These ars:
{1} residual or in-situ solls: those that have weathered in place from primary bedrock, and (2)
transported materials: those that have been moved and fransformed info soil.  Undisturbed in-
situ soil has more homogenaous physical properiies such as soll texture, pariicle size, sorﬁng,
and porosity than disturbed soll. The development aclivities transformed the fill material into &
heterogeneous soil profile that is consistent with the observed shallow scil boring logs across
the site. The recognition of the lack of uniformity in hydrocarbon distribution due o variation in
soil particle size atiests to soil heterogeneity. Conseguently, S-dimensional modeling wili not
provide refiable information o support the upward chemical migration theory of Waterstone. In
addition to the reasons set forth in its response {0 commenis, the SCP Stafl disagrees with the
use of the 3-dimensional model of a petential waste distribution pattern; such a model is at best
questionable due to its conceptual inability to miodel the complexity introduced by soil
heterogeneity. Therefore, the Regional Board staff disagress with the use of the 3-dimensional
modeling as evidence that supporis Barclay's contention that it did not discharge wastes at the
SHe.

The SCP Siaff alsc objects because Barclay has provided no reason why it could not have
submitted such a model auring the comment period provided by the SCP Staff nor why the
Regional Boards should accept information that relates to litigation to which the Ragional Board
is not a party. The SCP Staff oblects to the inclusion of such “new” information,
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Deboran Smith -3- January 15, 2015
Chief Deputy Executive Officer
Los Angeles Regional Water Quality Control Board

The SCP Stafl has provided detajied responses in its Response o Comments regarding the
likelihood of upward chemical migration at the Site, and while it agrees that some upward
chemical migration could have ocourred, this theory cannot possibly account for the widespread
distrinution of petroleum hydrocarbons found in shaliow soils at the Site.

Barclay Comment: Dr. Faust confirms that capifiary action caused the upward migratior of e
petroleum hydrocarbons left at the site by Shell and that that wall-known principle explains the
current distribution of contaminanis.

5GP Stalt Response: The SCP Siaff obisct to the inclusion of Dr, Faust's repott in the record
for this matler. Barclay had sufficient opportunity to submit comments and gvidence o the
Regional Board. The Regional Board should not accept evidence created for a differsnt matier
i which the Board Is not a party. Dr. Faust's commenis were in response to Mr. Thomas
Johnson's Report aubmitted by Shell and dated June 18, 2014. The letter from Sibson Ouinn
missiales Dr. Faust's conclusions. Dr. Faust did not conclude that capillary action caused the
upward migration of ali the petroleum hydrocarbons left at the siie by Shell.

The Regional Board's siaff response on the distibution of petroleurn hydrocarbons at shaliow
depths on the Site explained by Dr. Faust and others within the context of the theory of upward
migration from the reservoir floors to shallow depths has been adeguately addressed in the
Response to Comments Sections 1.1.6, 1.1.7, 1.1.8, 1.1.41, 1.1.20 and 3.0.1.

Barcliay Comment: In the November 2014 deposition Shell and Plaintifis cross-examinaed My
Bach under oath, and he confimed ... that all known petroleum  hvdrocarbon
contamination at the site was disposed offsite,

SCF Siaff Response: The SCP Staff disagrees with the conclusions set forth in Gibson Dunn's
lstier.  Mr. Bach's deposition under oath did not invalidate his statemants cifed in ths
Waterstone Report. Moreover, the Waterstone Reporl states that Barclay disposed of three
dump trucks of petroleum hydrocarbon impacted soil during reservoir gecommissioning and Sile
development activities, Based on Site investigation data, approximately 14 million pounds of
petroleurn hydrocarbon impacted solis are present on Site. The mass estimate suggests that
- thousands of truckloads of petroleum hydrocarbon impacted soils would have been neaded o
be exported offsite. The amount of soil thal was exported from the Site conforms with
eyewiiness testimony referenced in the Waterstone Report that Barclay did rol ovarexcavate
petroleurn hydrocarbon impacted areas fo remove all impacted solls and did leave large
amounis of petrolaum impacted soil on the Site. The mass estimate also indicatas the reservoir
perms were impacted by the petroleum hydrocarbon waste. Mr, Bach's deposition under oath
corfirmed that only soll that was saturated by petroleum hydrocarbons wars removed from the
site.  Mr. Bach's deposition under oath confirms that solls that ware impacted by petroleum
nydrocarbons af levels fess than saturation were |sft on site as addressed in the SCP Staifs
Response o Comments,




Deborah Smith -4 January 15, 2015
Chief Deputy Executive Cfficer
Los Angeles Regional Water Quality Conirol Board

in addition, the 5CF Stafl's conclusicns regarding Barclay's contribution o the poliution and
nuisance conditions at the Site are not based solely on the Information provided by Mr. Bach,
but rather, the conclusions are based on sighificant evidence regarding dischargse of waste
causad by the developers. Such evidence includes, but is not fimited o the evidence that the
developers used onsite soils from the berms o fill in the reservoirs in the process of preparing
and gracing the site for development and ripped or removed the concrete floars of the ihree
reservoirs. These actions caused or contributed to the pollution and nuisance conditions at the
Site.

The current distribution of petroleum hydrocarbons in shaliow soiis resulied primarily from

reservolr cemolition, site grading and development activities, and could not have resulted from

the alieged mechanism of upward chemical migration. The December 24, 2014 latter does not

offer any rationale for the postponement of the issuance of the Tentative Revised CAD naming
Barclay Hollander Corporation.

in conclusion, the BCP Staff obiects to the inclusion of additional evidence into the record, but if
such documents are included, requests the opportunity to submit mdditional responses. i Ms.
Smith chooses to hald an oral hearing, the SCP Siaff requests the opporiunity 0 review and
commant on any proposed hearing procadurss,

if vou nave any questions, ptease contact me at frances.mochesney@waterboards.ca gov or
(918)341-5174 or Sam Unger at Samuetunger@waterboards.ca.gov or (213)576-8505.

ce See Next Page,




Deborah Smith -5-
Chief Deputy Executive Officer ‘
Los Angeles Regional Water Quality Control Board

co:  [Via emait onily]
Samuet Unger
Exacutive Officer
sunger@waisrboards.ca.goy

Deanne Miller

Morgan, L.ewis & Bockius LLLP
300 South Grand Avenue
Twenty-Sacaond Floor

Los Angeles, CA 80071-3132
dimiller@morganiewis.com

Michae! Leslis

oldwell Laslis & Practor, PC
1000 Wiishire Blivd, Suite 800
Loa Angeles, CA 80017-2463
leslia@ealdwel-ieslie.com

Pairick W, Dennis

Gibson, Dunn & Crutcher LLP
338 South Grand Avenue

Los Angeles, CA 90074-3187
pdennis@aibsondunn.com

Krista Hernandez

Gison, Dunn & Crutcher LLP
333 South Grand Avenue

Los Angeles, CA 80074-3197
kKhemandez®@aibsondunn.com

January 15, 2015

Jennifer Fordyee

Adtormey i

Office of Chief Counsel

Siate Water Rasources Coniro! Boarg
10011 Street, 22nd Floor
Sacramento, CA £5814
ennifer.fordyee @waterboards ca.aov

[Wia LS Mail Oniy]

Barclay Hollander Corporation
5840 Uplander Way, Suits 202
Culver City, CA 80230

interested Persons (see next page)




Deboran Smith ' -6 -
Chief Deputy Executive Officer
Los Angeles Ragional Water Quality Contral Board

danuary 15, 2015

cel Intarestad Persons:

abaliomo@ph. lacountv.gov
Alan.Caldwell@shell.com
bbowcock@irmwater . com

BC7 @fire.lacountyv.oov
biches@fire.lacounty.goy
caumais@uairardikeese .com

chris. manzini@edelman.com
grangan@ph.lacounty.gov
derick.mims@asm.ca.aov

ad. niatt@shell.com

gramirez{@ph lacounty.aov

eric. bovd@mai.house.gov
dear@carson.ca.us
Jim.Carlisle@oehna.ca.gov
kim.lesniak@shell.com

kKkatonafbos. lacounty.gov
kKiruona@@earson.ca.us
lzslie@caldwel-lsslie.com
isafbearrell.com
markridiey-thomas@bos. lacounty.gov
marvelfi@gesosynias, com
relarki@fire.lacounty.gov
rcustance@aesosynies.com
reffingsrfgeosyniec.com

Jdennifer. Fordyee@waterpoards.ca.qoy
Frances. McChasnev@waterboards . ca.aoy
eric.boyd@mail. house . gov '
nenry.connellv@mail.house . aov
michael.lauffer@waterboards ca,gov

crangan@oeh.lacounty.goy
Kim. Clark@fire lacaunty.gov

KdeBoer@aibsondunn.com

Susana.Lagudis@Waterboards ca.aov
pdennis@aibsondunn com
thernand@carson.ca.us
nhernandez@aoibsondunn.com

douglas. weimer@shellcom
tavalew@waterboards ca.aov

Fobert. Romero@cdise.ca.qoy
riahara@®bos facounty. aov

rvaseuez@phulacounty.goy
snounst@fire Jacounty.qov

Wendv. Arano@dlsc.ca.qov
wurof@firs lacounty.goy
zaft@caldwell-lestie.com
ghristian.osterbera@urs, com
heather. benfield@tetratech. com
lavier.weckmann@tetratech.com
nancy. meilshn.fowler@urs. com
rebecca frend@urs com
rov.patterson@urs.com

Robert. Romero@disc.ca.gov
Samuel Unger@waterboa rds.ca.gov
Pauéa.Rasmusseﬂ@waterboards.ca.qov
Arthur.Heath@waterboards.ca.gov
Thizar.WIHia-ms@waterboards‘ca.qc}v
Gila. Kapahi@waterboards.ca.qov




: T‘s Gibson, Dunn & Crutcher LLP
h 333 South Grand Avenue

Los Anpeles, CA Q00713197
Tel 213.22%.7000
www.gibsondunn.com

Patrick W. Dennis

Direct: +1 213.229.7567
Fax: +1 213.229.6567
PDennis@glbsendunn.com

January 16, 2015

VIA EMAIL AND FIRST CLASS MAIL

Dieborah Smith

Chief Deputy Executive Officer

Los Angeles Regional Water Quality Control Board
320 West 4th Street, Suite 200

Los Angeles CA 90013

Re:  TENTATIVE REVISED CLEANUP AND ABATEMENT ORDER PURSUANT
TO CALIFORNIA WATER CODE SECTION 13304 CLEANUP AND
ABATEMENT ORDER NO. R4-2011-0046

SITE: FORMER KAST PROPERTY TANK FARM LOCATED SOUTHEAST OF
THE INTERSECTION OF MARBELLA AVENUE AND EAST 244TH STREET
CARSON, CALIFORNIA (SCP NO. 1230, SITE ID NO. 2040330 CAO NO. R-

2011-0046)

Prear Ms. Smith: ' ,

We represent Barclay Hollander Corporation (“Barclay”) with respect to the foregoing
matter and this letter responds to your January 9, 2015 notice that the Regional Board will
consider additional comments on pending procedural requests submitted in relation to
Tentative Revised Cleanup and Abatement Order No. RF-2011-0046 (“Revised CAO™).

Thank you for taking the requests in our December 24, 2014 letter under consideration. In
this letter we (1) further clarify the scope of Barclay’s request to submit additional evidence
into the record and for your review, (2) seek clarification regarding your planned treatment
of substantive comments submitted by other parties since December 8, 2014, and (3) suggest
timing for the hearing we requested in our December 24 letter.

1. Scope of Barclay’s Request to Submit Additional Evidence

As 'we noted in our December 24 letter substantial, key evidence that bears directly on
whether Barclay qualifies as a “discharger” under the Water Code has been developed since
Barclay’s last comprehensive subinission to the Regional Board in J anuary 2014. Barclay’s
January 6, 2015 letter detailed applicable case law, certain California Administrative
Procedure Act (“APA”) provisions, and State Water Resources Control Board (“State

Beiping - Brussels - Century Criy + Dallas - Denver » Duna) - Mong Kong - London - Los Angetes - Munich
New York » Orange County - Pale Ao - Pans - 3an Francisco - S0 Paylo - Singapors. - Washington, D.C.




GIBSON DUNN

Deborah Smith
January 16, 2015
Page 2

Board”) regulations supporting our reguest that such evidence be admitted into the record
and carefully considered by the Regional Board before it makes anv determination whether
to name Barclay in the CAO. With the January 6 letter, Barclay submitted some of that
critical evidence to the Regional Board, including a Report by Dr. Dagdigian that was—
uniike any of the submissions by any other party-——supported by 3-D modeling generated
using the most complete data set available to date from the Kast Site. Our January 6
submission also inciuded sworn deposition testimony from the November 2014 deposition of
George Bach which, according to the California Evidence Code and State Board regulations
governing these deliberations, should supersede the 2011 unsworn statement by Mr. Bach
upon which the prosecutorial staff erronecusly relied in making its recommendation to name
Barclay to the CAQO.

In addition to the evidence Barclay submitted on January 6, new evidence that will directly
inform whether Barclay can be properly named to the CAQ is being developed now and over
the next few weeks in the ongoing civil litigation, Acosta et al. v. Shell er al. We request that
this new evidence also be made part of the record and considered by you before making a
final decision whether to adopt the Revised CAO. Among this new evidence is the
anticipated deposition testimony of the very same Regional Board staff who serve as the
prosecution team here. The depositions of Teklewold Ayalew, Thizar Tintut-Williams,
Samuel Unger, and Paula Rasmussen, noticed by Barclay just last week, are expected to
cover the bases and methodology the staff used to arrive at some of their conclusions
regarding the distribution of chemical contamination at the Kast Site. In fact, these four
individuals were specifically identified in the 4costa case by the Plaintiffs as their own.
experts on chemical fate and transport at Site.

Further, in connection with the subpoenas Barclay served o these four Plaintiff-designated
experts, we are also asking for all documents that these individuals prepared, considered,
reviewed, or relied upon in forming their opinions for the Plaintiffs. We anticipate that there
may be documentary evidence in those materials that will be important and relevant to the
Regional Board’s consideration of Barclay's status as a “discharger™ as well,

Finally, based upon a letter received late yesterday, we understand that the prosecutor asks
that our request for the admission of additional evidence be denied. According to that letter
(1) Barclay should have submitted the new evidence during one of the comment periods
provided by the Site Cleanup Program Staff, and (2) evidence generated in litigation, to
which the Regional Board is not a party, should not be considered. With respect to the first
point, as we explained in our December 24 and January 6 letters, this evidence was not yet
available during the comment periods offered by the Regional Board io Barclay, and so
Barclay could not possibly have submitted it earlier - certainly not during any identified
comment period. The Regional Board has three times reached out to Barclay and asked
Barclay specifically to provide comments—the first time in response to a 13267 letier in




Deborah Smith
January 16, 2015
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2011, ther two years later in the fall of 2013 1 response to the proposed CAO, and then
again in June 2014 when it requested narrower comments in response to Shell’s comments
on the propesed CAQ. Since the last comment period closed in June 2014, there has never
been any invitation from the Regional Board for more evidence, nor any indication from the
Regional Board that it was still considering naming Barclay io the CAO. It would have been
completely contrary to the established procedures in this matter for Barclay to continue
submitting evidence absent a request from the Reglonal Board and absent any indication that
a recommendation to name Barclay was forthcoming. In fact, the December 8
correspondence from Ms. Rasmussen made it very clear that only comments, including
evidence, that were submitted within the time frames dictated by the Regional Board had
been considered by the prosecutor and were part of the record. There was never any open
invitation to continue submitting evidence outside the formally-dictated comment periods.’

With regard to the prosecutor’s second point, there is nothing in the regulations or case law
prohibiting your consideration of any and all relevant evidence, regardless of the
circumstances causing it to be generated. And testimony under oath and subject to cross
examination, as in the case of depositions, is one of the best forms of evidence and
recognized by all California courts. It is inexplicable that the prosecutor would draw some
distinction between evidence generated in litigation versus that which is not—especially here
where there is no recognized opportunity to depose witnesses i connection with
consideration of a CAG.?

Last, given the Plaintiffs’ designation of the prosecution team as “experts” in support of their
case, how can their depositions be deemed irrelevant when they clearly will be focused on
the very opinions they offer in support of Barclay’s consideration as a discharger under the
Water Code? There is simply no rational argument that those depositions are not competent,
and highly relevant, evidence for the current decision before you.

' If the prosecutor’s position is that the comment deadlines set by its staff are irrelevant then it needs to make
that clear now so parties are not misled by the deadlines in such correspondence. And certainly if the
prosecutor is relying on any information received from commenters outside the deadlines it set as reflected
in Ms. Rasmussen’s December 8, 2014 correspondence then the prosecutor needs to make that clear as
well.

! There is a clear inconsistency in the prosecutor’s position here-—if there is 2 concern about materials
generated in Htigation that the Regional Board is not a party to, then the prosecutor certainly cannot defend
any of its findings based upon the unsworn statement from George Bach in 2011, It is undisputed that that
statement was generated purely in a litigation setting by the Plaintiffs’ lawyers.
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the Repional Board should schedule a hearing to allow the additional evidence to be
submitted along with live cross-examination of key witnesses.

In the prosecutor’s comments submitted yesterday, Ms. McChesney states that before now
Barclay “has never once requested an oral hearing.” Tn 2013 we had a discussion with Ms.
McChesney about the possibility of a hearing. In those discussions, we agreed that a hearing
would be premature because there was no way to know at that point if the Regional Board
prosecutor was actually considering naming Barclay to the CAQ, or not. Now that we know
the prosecutor is recommending naming Barclay, it makes perfect sense to hold a hearing
before a final decision is made. And, of course, the prosecutor offers “no opinion” on

whether an oral hearing should take place.
Aok

We appreciate your efforts to consider and adopt procedures that will ensure that
determinations in this matter are based on the most accurate, comprehensive evidence
available, and that any determination is consistent with applicable law.

¥

s Wi

[ Patrick W. Dennts

! PWD/hhk

/
s

cc: Nicole Kuenzi (Via First Class and Electronic Mail)
See Attached for Additional Recipients
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Barclay Hollander Corporation (Via US. Mail)
5840 Uplander Way, Suite 202
Culver City, California 90230

Deanne Miller (Via US. Muail)
Morgan, Lewis & Bockius LLP

3006 South Grand Avenue
Twenty-Second Floor

Los Angeles, California 90071-3132

Michael Leslie (Via US. Mail)
Caldwell Leslie & Proctor, PC
1060 Wilshire Boulevard, Suite 600
Los Angeles, California 90017-2463

Frances L. McChesney (Via US. Mail)
Attorney IV

Office of Chief Counsel

State Water Resources Control Board
1001 T Street, 22nd Floor

Sacramento, California 95814

Jennifer Fordyce (Via US. Maz!)
Attorney 111

Office of Chief Counsel

State Water Resources Control Board
1001 I Street, 22nd Floor

Sacramento, California 95814

Janice Hahn, Honorable Congresswoman, US House of Representatives, California’s
44th District (Via US. Mail)

Mark Ridley-Thomas. Supervisor, Second District County of Los Angeles {Via US.
Mail)

Isadore Hall, TiI, Assembly Member, 64th Assembly District (Vig US. Mail)
Hm Dear, Mayor of Carson (Vie U/S. Mail)

Nelson Hernandez, Carson City Manager (Via US. Mail)
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Ky Truong, City of Carson (Via US. Mail)

James Carlisie, Ofilce of Environmental Health Hazard Assessment (Via US. Mail)
Bill Jones, Los Angeles County Fire Department (Vie US. Mail)

Barry Nugent, Los Angeles County Fire Department (Vie US. Maii)

Shahin Nourishad, Los Angeles County Fire Deparmment (Vie US. Mail)
Miguel Gareia, Los Angeles County Fire Department (Via US, Mail)

Kim Clark, Los Angeles County Fire Department (Via US. Mail)

Hoang Ly, Los Angeles County Fire Department (Via US. Mail)

Cyrus Rangan, Los Angeles County Department of Health (Via US, Mail)
Angelo Bellomo, Los Angeles County Department of Health (Via US. Mail)
Karen A. Lyons, Shell Gil Products US (Via US. Mail)

Th.omas V. Girard:, Girardi and Keese Lawyers (Vie US. Mail)

Robert W. Bowcock, Integrated Resources Management, LLC (Vig US, Mail)

F01865471.)
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February 20, 2015

5i necesita informacidn en espafiol, por favor llame & Susana Lagudis, Participacion Pablice: 213-576-6694

NOTIFICATION OF WORK
Surveying in Public Rights of Way and Aerial Photographic Survey
Carousel Tract and Surrounding Area

Under the oversight of the Los Angeles Regional Water Quality Conired Board {Regional Board), Shell 0il
Products US (Shell} will conduct land and aerial survey work in support of the proposed remedial activities in
public streets and rights of way in the Carousel Tract in the City of Carson (the Site) and in the adjoining
Wilmington District of the City of Los Angeles. Shell has submitted a revised Remedial Action Plan (RAP} that
deseribes planned remedial actions for the Site. The proposed RAP and a draft Environmental impact Report
(EIR}) are currently under Regional Board review. Shell plans to begin initial design activities for the proposed
RAP during this review pericd. Please be advised that no work will be conducted on private property.

WHEN: Land {public streets} survey activities: from March 2, 2015 for approximately two weeks
Aerial photographic survey activities: TBD between March 6 and March 20, 2015

These schedules are tentative as they are determined by permitting, weather, equipmensi, eic.

WHAT:

Land {public streets) survey activities: Psomas, 3 subtontractor to AECOM {formerly URS) will conduct the
land surveying work. One or twe two-man survey crews will be in the area conducting utility and right-of-
way surveys, documenting locations and depths of utilities by opening manholes and catch basins, and taking
& hand measurement of the depth. Their work wili also consist of placing survey control panels marked with
a white "X” (see photo below), at approximately eight locations in public rights of way within and outside of
the Carousel Tract. Psomas personnel will use one or two clearly marked trucks or vans with olacards
indicating the company name during the surveying work. Onsite personnel will wear vests with name badges
to identify them as Psomas survey crew.

i, cvias b SamUEr LINGER, sxboutive oRsices
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Aerial survey activities: Aerial survey images will be used in combination with conventional surveying te
generate a topographic base map of the Carousel! Tract and local surrcunding arez for use in designing
aspects of the Site cleanup. The aeriaj photographic survey will be conducted by Commercial Aerial images
Inc., a Federal Aviation Agency (FAA) commercially licensed aerial survey company, using a Cessna 206/G
aircraft (see photo below). :

The small aircraft will make two flight passes at an altitude of approximately 1,800 feet over the Carouse|
Tract. One pass will be in a north-south direction and 3 second pass will be in an east-west direction (see
map below). Neither pass will be over the Wilmington Middie School or other school facilities. The aerial
overflight wili comply with Federal Aviation Regulations and wiil take approximately 2 minutes to complete
the aerial survey. All flights in Southem Californiz will be pre-coordinated with Traffic Management
{Southern California TRACON):

o/ fwwwe faa.gov/sbout/office orgfheadauarters offices/ato/service unks/air wraffic services/traconfsc/

For more information please contact:

Dr. Tekiewaold Ayalew, Project Manager
LARWOCRE: (213} 576-6739
Teklewold. Avalew@waterboards.ca pav

Susana Lagudis, Pubiic Participation
LARWQCR: {213} 576-6684
susana.lagudis@waterboards.ca.nov

Roy Patterson, VP and Sr. Principat Geologist
Design & Consulting Services Group, Environment
AECOM; 714-433-7698 or 714-227-5824
rov.patierson@ascom.com

i I

For project-related documents please visit the followdng link:
hﬁm:ifwww.watemmrd&c&.gwiémsar}geéesi Kastfindex.shiml

ko activities will be conducted on private property, and all efforts will be made to minimize any
inconvenience. Thank you for your patience and cooperation,
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Los Angelss Regional Waler Quality Contro! Board

February 27, 2015

Via E-Mail Oniy

TG ALL PARTIES AND INTERESTED PERSONS:

Procedural Requests regarding Tenfative Revised Cleanup and Abatement Order
MNo. R4-2011-0048, Former Kast Property Tank Farm

The Regional Water Quality Conirol Board, Los Angeles Region (Regiona! Board), acting
through Ms. Deborah Smith, Chief Deputy Executive Officer, received severai procedural
requests related to the Board’s consideration of the Revised Cleanup and Abatement Order No.
R4-2011-0048 for the Former Kast Property Tank Farm (Revised CAOY.

Procedural Reguests by Barclay Hollander Corporation,

On December 24, 2014, Barciay Holtandar Corporation submitted a reguest to (1) submit
additicnal written evidence for consideration by the Regional Board and inclusion in the
administrative record, and (2) schedule a formal evidentiary hearing prior to the Regional
Board's determination whether to adopt the Revisad CAO. Both requesis are denied, with the
following excaption. :

The Regional Board will accept into the administrative record for this matter the deposition of
Mr. George Bach dated November 18, 2014, as submitied by Barclay Hollander Corporation to
the Regional Board on January 8, 2015. : :

On October 31, 2013, Site Cleanup Program Staff first circulated a drag Revised CAQD that
identified Barclay Hollander Corporation as a responsible party. A copy of the Draft Revised
CAQ and notice of an oppartunity fo comment on the Draft were provided by Site Cleanup
- Program Staff fo Barciay Hollander by U.S. Mall. After receiving written comments, Shell and
‘Barclay Hollander were provided an additional opportunity to respond to the comments
received. Barclay Hollander submitted extensive comments and evidence to the Regional
Board on both January 21, 2014 and June 30, 2014. Barclay Hollander now seeks to submit
additivnal evidence into the evidentiary record.

The Regional Board will not accept evidence into the record that was previously available and
couid have been submitted in a timely matter during the pricr noticed commert pericds. The
Ragional Board will therefore not accepl reports or other evidence dated prior fo the June 30,
2014 comment deadiine.

CHARLES STRINGER, CHAE | SAMUEL UNGER, gxecutive orricer

Eomunp &, Brows JR,

Mayrhew Roomousz

ENVIPONMENTAL PACTEGTION

320 Wast 4th St., Sulte 200, Lo Angeles, A 90013 | whtw, witerboards.ca, gowlosangeiss
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The Regional Board will not accept into the record the expert reports by Mr. Jeffrey V.
Dagdigian and Mr. Charles R. Faust dated November 14, 2014 and December 22, 2014. A
total of two sworn declarations and three technical reports by Mr. Dagdigian and Mr, Faust are
already included in the evidentiary record. The reports now offered were prepared after the
noticed comment periods in this proceeding, for purposes of lfligation. The Regional Board
conciudes that the additional delay and burden of a technical review and evaluation of these
additional reports, at this point in the proceedings, outweighs their probative value. This
conclusion is supporied by the fact that timely-submitted swom statements and technical reports
by these authors are a part of the record and are being considered by the Board.

The Regional Board will not accept into the record the dgeposition transcript of Mr. F. Edward
Reynolds, Jr. dated July 7, 2014. This deposition appears o concern an expert report written
by Mr. Reynolds at the request of the law firm of Girardi & Kesse, Because that expert report
has not been submitted fo the Regional Board and is noi a part of the evidentiary record, the
deposition testimony regarding the report and the theories underlying the report is not
sufficiently probative fo justify consideration af this point in the proceedings.

The Regioral Board will accept into the administrative record the deposition of Mr. George Bach
dated November 18, 2014. In'this instance, the probative vafue of Mr. Bach's testimony, insofar
as it contributes to evaluation of his prior testimony aiready submitted, is outweighed by the
additionai burden on the parties and the Regional Board. Although all pariies o the proceeding
shall be allowed time to review and respond to the testimony, it is not of 2 nature that wouid
require a technical evaluation and response as would the review of a technical expert report.

The reguest by Barclay Hollander Corporation to schedule a formal evidentiary hearing prior to
the Regional Board's determination whether fo adopt the Revised CAQ is denied. The Regiona!
Board has considered whether an evidentiary hearing wouid substantially assist in its
consideration of the Revised CAQO. The Site Cleanup Program Staff offered multiple
~ opportunities for pariies ‘and interesied persons to submit written testimony and evidence
relevant to the Draft Revised CAO. Barclay Hollander has utilized these opportunities and
submitied more than 1,000 pages of documentary evidence. The factual questions raised by
the Draft Revised CAO are primarily technical and therefore, fit to be addressed through written
expert reports and written rebuttal. Some factual questions are raised that relate to avents that
occurred at the former Kast Property Tank Farm nearly fifty years ago. To the exteni that the
parties have been able to locate witnesses with first-hand knowiedge of these events, written
statements — by Mr. Leroy M. Volimer and Mr. George Bach — are included in the record and will
be considerad by the Regional Board. These witnesses are very elderly and the Regional Board
wouid hesHate to require their physical atiendance at any hearing, particularly given that their
oral testimony Is likely to duplicate previously submitted writien testimony. An oral evidentiary
hearing wouid not likely enhance the evidentiary record, bui rather, resuit in the needless
prasentafion of cumulative evidence.

in light of the particular factual, legal, and policy questions that are raised, the. Board has
determined that the issues are adequately and thoroughly addressed through the subrmitted
written evidence and testimony, that Barclay Hollander has been provided the opportunity for
fair consideration of its clalms, and the burden and cost of an oral hearing is not warranted in

this instance.
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Procedural Reguests and Substantive Comments bv Mr, Robert Boweock,

On January 7, 2015, Mr. Robert Bowcock of integrated Resource Management, Inc.
commented on the substance of the Revised CAC and attached documentary evidence to his
letter in support of his comments. The Regional Board considers Mr. Bowcock's ietter, in part,
as a request to submit the additional substantive comments and the attached report by L.
Everett & Associates dated January 7, 2015,

Mr. Bowcock's substantive comments and the attached report by L. Everett & Associgtes are
~ untimely and will not be accepted into the record. Mr. Bowsock has not alleged that he was not

appropriately notified of the prior oppertunities to submit written comments or provided other
justification for the date of these submitials. ,

Deposition Testimony of Site Cleanup Program Stals,

The Regional Board is aware of pending subpoesnas for the depositions of certain staff of the
- Regional Board who are members of the Site Cleanup Program Staff with respect {o this matfer,
Should these depositions go forward, the Regional Board will consider at a future time and upon
the request of any party, whether to accept the deposition transcripts into the evidentiary record.

Onnortunity to Comment and Reguest for Additionai Information,

An electronic copy of the transcript of the deposition of Mr. George Bach dated November 19,
2014, Is attached with this ietter. The Regional Board will consider comments or evidence in

rebuttal to the attached document from parties or interested persons that are received by March
28, 2015, at 5:00 pm. ‘ -

The Regional Board requests that the Sie Cleanup Program Staff submit the following by
March 13, 2015, regarding the March 20, 2014 memo from Dr. C.P. Lai to Samuel Unger. (1) a
more detailed explanation of the three assumptions on which the finite method analysis was
based and (2) full page color copies of the series of contour graphic resulis.

The Regional Board also requests that the Site Cleanup Program Staff provide the Regional
Board with three complete copies of the materials provided to the Regional Board on December
8, 2014, as well as subsequent information that was submitted in response to the December 8°
materials, with the exception of evidence rejected by this letter. The Regional Board requests’
these copies by Miarch 13, 2015,

Piease send comments by e-mail to ni{:oie.kuenzi@wa?erboardg;ca.ch, and to all parties and
interested persons cc'ed on this nofice, If you are unable to submit comments by e-mail,
comments may be submiited by maii to Nicole Kuenzi, Office of Chief Counsel, State Watsr
Resources Control Board, 1001 | Street, 22 Floor, Sacramento, CA 95814,

If you have any questions regarding this letter, pisase contact Nicole L. Kuenzi at
(916) 322-4142 or at nicole kuenzi@waterboards.ca.gov,

Sincersal

Deborah J. Smith
Chief Deputy Executive Officer, Los Angeles Regional Water Board




Mr. Samuel Unger © Mr. Robert Bowcock

Executive Cfficer Integrated Resource Management, Inc,
sunger@waierboards.ca.gov hbowecock@irmwater.com

Patrick Dennis, Esq. Frances MocChesney, Esa.

Gibson Dunn & Crutcher LLP Senior Staff Counsel
FPDennis@aibsondunn.com Fmechesney@waterboards. ca.gov
Krista Hermnandez, Esq. Michael Lesiie, Esqg.

Gibson Dunn & Crutcher LLP Caldwell Leslie & Procior, PC
kKhernandez@aibsondunn.com leslie@caldweall-iesiis .com

Daanne Miller, Esg,
Morgasn, Lewis & Bockius LLP
dimiller@moraaniewis.com

Interested parties e-mail list maintained by the Regional Board:

Bellomo, Angelo (LOS ANGELES COUNTY) <abeillorno@ph.lacounty.gov>
‘Alan.Caldwell@shell.com”; -
‘bhowecock@irmwater.com’;

'BCT7@fire lacounty.gov: |

‘bjones@fire.lacounty.gov’;

‘caumais@girardikeese.com’

‘chris.manzini@edelman.com’;

‘crangan@ph.lacounty.gov",

‘derrick. mims@asm.ca.gov',

‘ed, platt@shell.com?;

‘eramirez@ph.lacounty.gov':

- 'eric.boyd@mail.house.gov';

jdear@carson.ca.us’,

Carlisle, JiIm@OEHHA <Jdim.Carlisle@oehha.ca.gov>:
‘kim.lesniak@shell.com", :
'kkatona@bos.lacounty.gov';

‘ktruong@earson.ca.us",

leslie@caidwell-leslie.com":

lisa@cerrel.com"

‘markridley-thomas@bos lacounty gov';

‘MarkGrivetti (mgrivetti@geosyntec.com) (mgrivetti@geosyntec.com)’;
rclark@fire.jacounty.gov';

‘reustance @geosyntes.com';

'Robbie Etfinger (rettinger@geosyntec.com) (reftinger@geosyntec.com)”
Romero, Robert@DTSC <Robert. Romero@disc.ca.govs;
Tahara@bos . Jacounty.gov®:

vasquez@ph.facounty, gov':

‘snourish@fire lacounty.gov';

Arano, Wendy@DTSC <Wendy. Arano@disc.ca.gov>;
‘wuroff@fire.lacounty.gov',

zaft@caldwsll-eslie.com’; :

'Christian Osterberg (christian.osterberg@urs.com)"




'heathar.benﬁeid@te‘tratech.com‘;

'javier.weckmann@tetratech.ccm';

‘Nancy MeilahnFowiar (nancv.meifahn.fowier@urs.cam)‘;

‘Rebecca Frend (rebecca.frend@urs.com}';

'Roy Patterson (rov.patterson@urs.com)

Romero, Robert@DTSC <Robert.Romem@dtsc.ca.gov>;

Unger, Samuel@Waterboards <Samuei.unger@waterbcards.ca,gov>;
Rasmussen, Paula@Waterboards <Paula. Rasmussen@waterboards.ca.gov>;
Heath, Arthur@Waterboards <Arthur, Heath@waterboards.ca.gow;

Williams, Thizar@Waterboards <Thiz:ar.WE!!iams@waterboards.ca.gov>;
Kapahi, Gita@Waterboards <G§ta.Kapahi@waterboards.ca.gcv>;

Fordyce, Jennifer@Waterboards <Jennifer, Fordyce@waterboards.ca.gov:»;
McChesney, Frances@Waterboards <Frances.McChesmey@waierboards,ca.go\f>;
‘eric.boyd@mail. house.gov':

'henw.conneiiy@mai[.house.gev' ;

Lauffer, Michael@Waterboards <michae§.iauﬁer@wa%erboards.ca.gov>;
‘crangan@ph.tacounty.gov';

'Kim. Clark@fire lacounty.gov';

'daBosr, Krista (KdeBoer@qusondum.com)’;

Lagudis, Susana@Waterboards <Susana.Lagudis@Watarboards.ca.gov>;
'pdernis@gibsondunn.com’; o
Thernand@carson.ca.us”

'nhemancﬁez@gibsondunn.com‘;

Doug Weimer {doug%as.we%mer@shekl.com) .(dauqEas.weimer@she!l.com};
Ayalew, Tekiewold@Waterboards <T€»3-ktewcld.Aya!ew@waterboards.ca.gov>
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DATE: Mareh 11, 2015

UBJECT: Procedural Requests Regarding Tentative Reviged © leanup and Abatement Order
No. R4-201 1-00486, Former Emsi Property Tank Farm

The Sie Cleanup Program Staff received vour letter dated February 27, 2015 regarding procedural
requests and provides the following responses:

Opnortunity 1o Comment and Beguest for Additional information

Memao f"mm - G P Lai o Samuel Unper dated March 20 014

You have reguested that the Sie Cleanup Program Staff submit & more detailed explanation of the three
assumpuons on which the finjte method analyeis was based as discussed in the Dr, C.P. Lai Meme dated
March 28,2014 ’

The approach used to caleulate an estimate of the mass of TPH below ground surface was des seribed in ihe
above mentioned memo, The mass of TP is obi sined by using the areas of the i wngles formed by
adjacent sampling stations and the concentrations coliected at the sampling stations and depths. The
coneenira me al sampling stations were provided by Geosyntes. The areas of triangles are obtained by

ing the finlie element method. The ave erage concentration at each mi angle is obtained thr ough using the
11;mm<11-m an function of the threa-node elements (ormed by adjacent sam pling stations. Then, the mass al
cach depth can be ablained by calculating the sum of the mass in each triangular element. The total mass
from ground to different depths is obtained | by Iniggration u! the mass at each depth,

The mass analysis 15 based on the f ollowing assumptions:

e mm.v of sub-soil is assumed 10 be a constant vaiue of 110 pound/cubic faot (/1YY (1762

R““Iﬂ IR

In most soils, the soil density has a range of 90 to 130 Ih/e (ra er to Standard Handbook for Civil
Engineers, 1983} The average value of 110 /& was used as the soll density for the TPH mass
analysis. :

o TPH concentration varies linearly within samnpling stations:
e

B0 West am © Wiy
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Dieborah Smuth w2 March 11, 2015
Los Angeles Rewonal Water Quality Control Board

Mhe linear triangulay clement was used (o estimare the average concentration of the three-node

Leq

clemaents ormed by afljacent sampling starions fhg ugh & linear ill{t‘*ﬂ?()i’-’liﬁl'& function. In other

o, the concentration 1 each olenent {sub- arcal was approximaied by Jinear interpoialion
fram the vajues ai the nodes Csamplhing stations)

O TPH mass varies ey with depth:

The TP mass in the sub-area helow ground surface i3 deliped by data of soil TPH

concenirations collected  from the sampling stations. The TRPH mass was estimated by
mu!tir)‘ ving the avorage ”PF[ concertration i each nangular element by the coresponding soil

vihume and soll density at cach denth,

You have also requested fli pase color copies of the series of contaur graphic results. Those coples are
lomed with this response.

Capies of Malerals,  The Site Cleany poProgram Staf? 's providmg three binders of the materials
submmitied on December 8, 2014 10 Ma, Smith as requesied. Tt was unclear if there are addivional materiais
thal vou are requesting be provided. 11 so, nlease elarity and Lhos-: materizls will be provided.

I vou have any guestions, please contact me a1 {213) 576- 6605 or samuetunger waterboards.ca.gov ar

Frances MeChesney al (91633413174 or frances, mechesney@walerboards.ca a.gov,

con [ vig emar] ondy. without enclosures]

Dieanie Miller

Moraan, Lewis & Hoolgus LLP
30U South Grand Avenue
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Dehoral Souih - b March 'L, 2015
Los Angeles Regional Water Quality Control Board

tarclay Holander Corporation

B0 Uplander Wav, Sune 207
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FOOT 1 Sweet. 230 chcﬂ"
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Attoriey T
sl»-- col Chiel Counsel
e Wanter Hosources Contrel Board
011 “]%w l .,"lml Floor
SJ‘[ mento, CA 93814
enmfer [ordyeewarerboards.ca pov

Interested parties e-mai! fist

Bellomo, Angelo (1LOS ANGULES COUNTY wabeliomon wph.lacounty govs;
Udan CaldwaeliteshelLeom'
‘h'“scv\woci\'r{:.firmwaa-c';:cm'n‘.
BT e facouniy, gov'

Tyonesieriire lacounty poy',

’\':e-wmm%" i;‘"trciikecs:cc::‘mx‘;

‘ora m.é1'@:&:{'{(;‘}1:}1 Aacoup
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mailhouse govh
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Cartisie l;mu IEHHA < Jon Carlislensochha.ca pove:
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Hesheooaidwel leshio.com’
Tsaecerrell com’
shos lacounty gon™

arkidiov-thomas
MarkUriverid (mgrivetidiizeosyntee.com) (mgrivettigesosynree com)”
relarkantire lacounty won';

TOUSIENCCLZCOSYIICe . con;

]

‘Hobbe Ditinger {="miia=<m- P EOSYOC.COMm | {reitinger lososynies com)
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eharah Smith -4

B
Los Angeles Regional Waler Qualiy Contred Bogrd

sunourishieglive lacounty.pow

Arana, Woendvi [ TS5 oW el‘ldy,ﬂ«.:‘z—mn!zﬁ:‘ dige.oa
wure e five facounty gov!
trorcaldwell-esiie com’

;
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Telecoa Frend frebecea frendiaours com)'

Teov Patterson (roy PAErsong s .enny,

Romero, Kaben@d DT80 R horl R im NerOisd e CiL gov

Ve, Samuehy Waterbonrds <5 mmc‘ Lingerdiva lm:nri., LRV,
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Kapahi, GhaanWaterbonrds <G | apabigewalerboards . ca.gov:
Fordvee, TenniferasWalerboards < fennsfer E"m‘ciyccr(}"wzaEe*‘l‘mzn{ ;

MelChesnev, Prances ¥ aterbaards < Franees MoChesne vitwaterboards, CH. oV

‘eree. hoydusm m‘.imus\tr.gm .
henry.connetyvedmail house, govh
Lauffer. Mich He Waterboard
--s"mc-r'-mwi'ml;‘Eau..umr\.\s__Js:w ;
R Clarkre fire Jacaunty gov'
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s snnchael daufTer; vaterboards.ca,gove

Thernandiccarion.on ust

Doug Wemmer qgm elesweimendishell com) {douglas.weim rigishell com);
unereandesiigibsondunn com”

ASvadew, Foklow oldisWaterboards “Teklowaid, Ayalowlcnwates rhoards.ca.govs:
Smitly, Deboraly W aterbourds I)ubnm]:.S.mHucm"'im{m:.r(- RGOV
Pdenmstigibsondunn.com' (pdennisiaiaihson ndunn.com);

kb rnandes:
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Water Boards

VECHETARY FOR

BattHew Bonrious

ERIRDRMENTAL PRSYESTioN

Los Angeles Regional Water Cueality Control Bosrdg

February 27, 2018

Via E-ffaii Only

TO ALL PARTIES AND INTERESTED PERSONS:

Frocedural Reguesis regarding Tentative Revised Cleanup and Abatemeant Ovder
Mo, R4-2011-0048, Former Kagt Property Tank Farm

The Reglonal Water Quality Control Board, Los Angeles Region (Regional Board), acting
through Ms. Deborah Smith, Chief Deputy Fxecutive Officer, received several orocedural
requests related to the Board's consideration of e Revised Cleanup and Abatement Order No.
R4-2011-0046 for the Former Kast Propery Tank Farm (Revised CAQ)

Frovedural Reguests by Barclay Hollander G@maraiimﬁo

On December 24, 2014, Barclay Hollander Comporation submitted a reguest to {1} submit
additional written evidence for consideration by the Regional Board and inclusion in the
administrative record. and (2} schedule & formal evidentiary hearing prior to the Regional
Board's determination whether to adopt the Revised CAQ. Both fequesis are denied with the
following exception.

The Regional Board will accept into the administrative record for this mater the depositon of
Mr. George Bach dated November 19, 2014, as submitieg by Barclay Hollander Corperation to
the Regionai Board on January 8 2015 C

On October 31, 2012, Site Cleanup Program Staff first circulated a draft Revised CAG that
ientified Barclay Holtander Corporation as a responsivle party. A copy of the Draft Revised
CAQ and notice of an opportunity o comment on the Draft were provided by Site Cleanup
Program Staff to Barclay Hollander by US. Mail, After recelving writien comments, Shell and
Barclay Hollander were provided an additionat Gpporunity to respond to the comments
received.  Barclay Mollander submitted extensiva Lomments and evidence o the Regional
Board on both January 21, 2014 and June 30, 2014, Barclay Hollander now seeks 1o submi
additional evidence into the evidentiary record.

The Regional Board will not accept svidence into the record that was previously available and
could have been submitted in & timely matter during the prior noficed comment periods. The
Regiocnal Board will therafore not accept reports or other evidence dated prior to the June 30,
2014 comment deadine.

CHas
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The Regional Board will not accept into the record the expert reports by Mr. Jeffrey V.
Dagdigian and Mr. Charles R. Faust dated Novernber 14, 2014 and Decamber 22, 2014, A
totat of two sworn deciarations and three technical reports by Mr. Dagdigian and Mr. Faust are
already included in the evidentiary record. The reporis now offered were prepared after the
noticed comment perods in thig proceeding, for purposes of fitigation. The Regional Board
cancludes that the additional defay and burden of a technical review and evaluation of these
adgditional reports, at this point in the proceedings, outweighs their probative value,  This
conclusion is supporied by the fact that timely-submitied sworn statements ang technical reports
by these authors are a part of the record and are besing considered by the Board.

The Regicnal Board will not accept into he record the aeposition transcript of Mr. F. Edward
Reynolds, Jr. dated July 7, 2014, Thig deposition appsars o concern an exper report written
by Mr. Reynolds at the reguest of the law firm of Girardi & Keese. Because that expert report
fas not been submitied to the Regional Board and is not g part of the evidentiary racerd, the
deposition festimony regarding the repovt and  the thsories underlying the report is not
sufficiently probative to sustify consideration af this point in the proceedings,

he Regional Board will accept into the administrative resord the deposition of Mr. George Bach
dated November 19, 2014, In this instance, the probative value of Mr, Bach's testimony, insofar
as i contributes fo evaluation of his pricr testimony alrsady submitted, is outweighed by the
additional burden on the parties and the Regional Board, Although all parties to the proceading
shali be aljowed time to review and respond fo the testimony, it is not of a nature that would
require a technical evaluation and response as would the review of a techinical expert repor.

The reguest by Barclay Hollander Corporation (o schedule o formal evidentiary hearing pricr to
the Reglonal Board's determination whethar o adopt the Ravised CAD is denisd. The Regional
Board has considered whether an evidentiary hearing would substantially assist in jts
consideration of the Revised CAQ. The S&Site Cleanup  Program Staff offered medtiple
opportunities for parties and interested persons fo submit written testimony and evidence
relevant © the Dralt Revised CAO, Barclay Hollander has utfized these opportunities and
submitied more than 1,000 pages of documentary evidence. The factual questions raised by
the Draft Revised CAO are primarily technical and therefore, fif io be addressed through written
expstt reports and writen rebuttal. Some factual questions are rajsed st relate to events that
occurred at the former Kast Property Tank Fanm nearly fifty years ago. To the extent that the
parlies have been able to locate witnesses with first-hand knowiedge of these events, written
statements — by Mr. Leroy M. Volimer and Mr, George Bach ~ are included in the record and will
be considered by the Regional Board. These withesses are very elderly and the Regional Board
wouid hesitate to require their physical attendance at any hearing, parficulary given that their

oral testimony is likely to duplicate previously subrmitted written testimony. An oral evidentiary

hearing would not likely enhance the evidentiary record, but rather, result in the neediess
presentation of cumulative evidence.

in light of the varicular factual, legal, and policy guestions that are raised, the Board has
determined that the issues are adequately and thoroughly addressad through the submitted
wiitten evidence and testimony, that Barclay Hollander has been provided the opporiunity for
fair consideration of its claims, and the burden and cost of an oral hearing is not warranied in
this instance,
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Procedural Beguests and Substantive Comments by Mr. Rober Bowecoel,

On January 7, 2015 Mr. Robert Bowcock of Integrated Resource Management, Inc.
commented on the substance of the Revised CAD and attached documentary evidence to his
istter in support of his commenis. The Regional Board considers Mr. Bowcock’s letter, in part,
a5 a request to submit the additional substantive comments and the attached report by i,
Everett & Associates dated January 7, 2015,

WMr. Bowcock's substantive comments and the attached report by L. Everett & Associates are
untimely and will not be accepled into the record, Mr Bowcock has not alleged that he was not
appropriately notified of the prior opportunides o submit written comments of provided other
justification for the date of these submittals.

Deposition Yestimony of Site Cleanup Frogram Staft

The Regional Board is aware of pending subpoenas for the depositions of certain stal® of the
Regional Board who are members of the Site Cleanup Program Staff with respect to this mater.
Should these depositions go forward, the Regional Board will consider at & future time and upon
the reguest of any party, whaether to accept the deposition transcripts into the evidentiary record,

Conoriunity to Comment and Reguest for Additional Information.

An electronic copy of the transcript of the deposition of Mr. George Bach dated November 19,
2014, is aftached with this letter. The Regional Board will consider comments or avidence in
rebuttal to the attached document from parties or interested persons that are raceived by March
48, 2015, at §:00 pm. :

The Regional Board reguesis that the Site Cleanup Program Staff subrmit the following by
Rarch 13, 2018, regarding the March 20, 2014 memo from Dr, CP. Laito Samuel Unger: (1) a
more detailed explanation of the three assumplions on which the finite method anzlysis was
based and (2} full page color coples of the series of contour graphic results.

The Regional Board alsc requests that the Sie Cleanup Program Staff provide the Regional
Board with thres complete copies of the materials provided to the Regional Board on Dacember
& 2014, as well as subsequent information that was submitled in response to the December 87
‘materials, with the exception of evidence rejecied by this letter The Regional Board requests
these copies by March 13, 2048,

Please send comments by e-mail to micm!e.kuenzi@wa‘ferbaards:ca_qov, and to all parties and
interested persons co'ed on this nofice. | you are unable o submit comments Y e-mail,
somments may be submitted by mal to Nicole Kuenzi, Office of Chief Counsel, Siate Water
Resources Control Board, 1001 § Street, 227 Floor, Sacramenic, CA 85814,

If you have any questions regarding this letter, please contact Nicols L Kuenzi at
(918) 322-4142 or at nicole. kuenzi@waterboards.ca. ov.

W
Deborah J. Smith
Chief Deputy Executive Gfficer, Los Angales Regional Water Board




Mr. Samue! Unger
Executive Officer
sunqer@waterboard&;.ca.qov_

M. Robert Bowecock

integrated Resource Management, Ing.
bowrock@irmwater com

Patrick Dennis, Fsq.
Gibson Dunn & Crutcher Li P
Plennis@aibsondunn. com

Frances McChesney, Esq.
Senior Staff Counsel
chahe&nev@w&zterboards.caqu

Krista Hernandey, Esg.
Gibson Dunn & Crutcher LLE
kﬁemamdez@a#bsoadunﬂ.c:@m

Michael Leslie, Esq,
Caldwell Leslie & Proctor, PC )
ieslle@caldwal-lesic com

Deanne Miller, Esg.
Morgan Lewis & Bockius Lip
dimiller@morganiawis com

Interested parties e-mail list maintained by the Regional Boarg:

Beflomo, Angelo (LOS ANGELES COUNTY
'Aian.Caédweil@sheil,com';
‘bbowceck@érmwater.com';

‘BC7 @fire. lacounty.gov"

‘biones @fire | county.oov'
'oaumaés@girardikeese,{:Qm*;
‘chréss.manzini@edeimam.com‘;
'crangaﬂ@ph.Bacounty.g@v’;
‘derrick.mims@asm\cagov‘;

‘ed platt@shell.com"
‘eramimz@phjacoum},ﬂgav?;
"e.r'ic.beyd@maé!.hous&gmv‘;

jdear@carson ca.us”

Carlisle, JIm@OEHHA <Jt’mﬂa&ri‘is;ie@aehha.ca,gaw-;

kim lesniak@shell. com’,

‘kka‘tma@bcs.iacaumy,gmv‘;

kiruong@carson.ca,us'

‘lesiie@caidvvelé~}es§$e.cam‘;

lisa@cerrell.com"

‘markrédley-thomas@boaEacm_mty.gov‘;

MarkGrivet: (mgrivetiﬁ@geos&yntec.com) (mgrévetii@gaosyntec.cc}m}’;
‘rcéark@ﬁre.iacounty.gmf‘;

’rcus‘{azme@geosynteccom';

'Robbie Ettingar (reﬁénges’@gaoﬁsyntec.wm) (L@ttinqgg@qecwnteccam)‘;
Romero, Robent@DTS0 <R0beﬁ.§%ome~m@dtsa.oa.gov‘:_»;
‘rﬁahar‘a@boa.!acounty.gov[;

'm‘asquez@ph.anounty.gov‘;

'srmurish@ﬁr@uiacaunty.gov‘;
Arano, Wenagy@DTSC <Wergdy.}\ran0@dimca.gov:»;
wuroff@fire.lacounty gov’: ‘ &
zaft@caldweli-leslie.com” g
'Christian Osterberg !c:hristian.osterberq@urs.c;om)‘;

) {aba&immo@ph.!acoun’cy.gaw;




‘heather.bt—zm‘ield@ﬁetratecimcom‘;

javier weckmann @tetratech.com®

‘Nancy MellahnFowlar (nancv.meilahri.fawief‘(&}um.cam}';

'Rebeeca Frend (rebecca.frend@urascm)“;

‘Roy Pattarson (toy.patterson@urs.com)

Romerc, Robert@DTSC <Roberi.Romem@dtsc,caugovb;

Unger, Samuel@Watsrboards <SamuehUnQer@waferbwards.aa.gow;
Rasmussen, Paula@Waterboards <Paula.Hasmuasen@waterboards,ca.govk;
Heath, Arthur@Waterboards ﬂArtr'aur.Heai‘h@wmerhoardsca.gav‘»;

Williams, Thizar@Waterboards v:Thizar.WiiHams@wat@rboards.c:a‘gow;
Kapahl, Gita@Waterboards <Gé‘ta.Kespahi@waterbcsards.cagov?»;

Fordyce, Jennifer@Waterboards <.Jenhifer.Fordyce@waterboardaca.gov>-;
McChesney, Frances@Waterboards <F‘rar‘1cea‘MGGheam—éy@waterbﬁnams.ca.gow-;
‘eric.bovd@mall. house gov';

ihemy.t.:ome%iy@mail.hm.zse.gov‘; ,
Lauffer, Michael@Waterboards <mfchaef‘iauﬁer@watarboards.ca.gow;
‘crangan@ph.lacounty.gov;

‘Kim.Clark@fire Jacounty. gov'

'deBoer, Krista (KdeBaer@qibsondunn.com}‘;

Lagudis, Susana@Waterboards <Susana.Lagudia@\ﬂfat&arbaards,Ga.gav>;
‘pdennis@gibsondunn.com” '
‘fhernand@carscﬁ,ca.us’;

‘nhemandez@gibsondunn.com‘;

Doug Weimer {douglas. weimer@shell.com) (dmuq]as.weimar@sheli.c:arn};
Ayalew, Teidewold@Waterhoards <Tekrewoic§.Ayaﬁaw@waterbmamf&x.ca.gow




T Samuel Unger, Executive Officar

FROR:. CF Lai
Phl, PE Water Resources Control Enginser
LOS ANGELES REGIONAL WATER QUALITY CONTROL BOARD

DATE: barch 20, 2014
SUBJECT:  TPH MASS CALCULATION FOR SUBSCIL AT KAST PROPERTY

As requested by Executive Officer Samuet Unger, | have calculated an estimate of the mass of
total petroleum hydrocarbons {(TPH) in the subsoil at the Former Shell Tank Farm at the Kast
Property {Site).

The total TPH mass was obtained at three depths below ground surface by using the areas of
the triangles formed by adjacent sampled stations and the concentrations collected at the
sampled stations and depths, The areas of friangles are obtained by using the finite element
method. The analvsis is based on the following assumptions:

1. Density of sub-soil is assumed to be 2 censtant value of 110 Ib/f3 (1787 kglfmn3)
2. Concentration varies linearly within sampling stations
3. Mass varies linearly with depth

The resuits of total mass and impacted area of TPH al different depths below ground surface
are presented in Table 1 through Table 3 for TPH as Diesel, TPH as Motor Ol and TPH as
Gasoling, respectively. Concentration contour ines at different depths ars chown in Figuret
through Figure 3.

Table " Total Mass ang impact Ares of TPH as Diese
PDapih (f) BGS | Impact Area (f2) | Mass (bsyft | Total Mass (lbs) |
|2 [ 1770032 105410 | 1054?§uj

| 1582807 170021 | 243128
1585582 299244 | 712391 J

[

- -

L 10 1476774 562819 | 2867048
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Table 2 Total Mass and Impact Ares of TPH as Motor Of

Impact Area (]2)

Mass (ths)/ft

Total Mass (Ibsg)

Depth () BGS
2

1792074 187887 167857
3 1710030 240875 402123
5 1627985 346310 888108
10 1528505 6050562 3367513

Tabie 3 Total Mass and Impact Arez of TPH ae Sesoline

Depth (ft) BGS

Imnact Area (f2)

Mass (bsi/fi | Total Mass (Ibs)

T

7 9971603 1797 1797
3 1192861 8ESE | 8994
E 1394119 22164 57739
10 1308650 55342 231504

Figure 1 Concent
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Water Boards

Los Angeles Reglonal Water Quality Control Board

TO: Deborah Smith, Chief Deputy Executive Officer
Los Angeles Regional Water Quality Contrel Board

T Micole L, Kuenzi, Staff Counsel
State Water Resources Control Board

FROM: Samuel Unger, Executive Ofﬁcerw ums N

Los Angeles Regional Water Quality Control Board
DATE: April 2, 2015

SUBJECT:  Procedural Requests Regarding Tentative Revised Cleanup and Abatement Order
Mo, R4-2011-0846, Former Kast Property Tank Farm

The Site Cleanup Program Staff of the Regional Water Quality Control Board, Los Angeles Region
(Regional Board) received your letter dated February 27, 2015 regarding procedural requests. On March
12, 2013, the Site Cleanup Program Staff provided responses regarding the Memorandum from Dr. €. B,
Lai to Samuel Unger dated March 20, 2014 and provided the documents requested.

I your letter of February 27, 2015, you also provided the opportunity to submit comments regarding the
deposition of Mr. George Bach, dated November 19, 2014 and you agreed to an extension until April 2,
2015 to submit any comments,

The Site Cleanup Program Staff has reviewed the deposition of Mr. Bach and concludes that the
deposition testimony does not alter the Staff’s conclusions and recommendation that Cleanup and
Abatement Order No. R4-2011-0046 be revised to add Barclay Hollander Corporation (Barclay) as a
responsible party.

The Site Cleanup Program Staff concluded after review of the detailed comments on the proposed drafi
vevised CAQ, technical literature, and data from the Site investigation, that Barclay (1) acquired the
Former Kast Tank Farm with explicit knowledge that it was a crude oil storage faciiity and general
knowledge of the presence of petroleum hydrocarbons; (2) agreed to and did decommission the
reservoirs after acquiring the property; (3) had explicit knowledge of the presence of petroleum
lydrocarbons in the reservoirs, under the reservoirs, in the reservoir berms, in the swing pit, in the pump
house, and in pipeline areas; (4) removed a miniscule amount of soil saturated with petroleum
hydrocarbons, and removed soif based only on geotechnical considerations not on whether petroleum
hydrocarbons were present, (5) distributed the remaining soil containing petrolemm hydrocarbons and
conerete slabs with attached wastes, ie., petroleum hydrocarbons, around the Site during grading and
development activities which accounts for the distribution of petroleum hydrocarbens in on-site shallow
sotis and soil vapor, and could not have resulted from the alleged mechanism of upward capillary
migration: and (6) ripped open and remaoved concrete slabs causing and contributing to the movement of
petrofeum hydrocarbons into groundwater,

Mr. Bach, in his deposition, made statements that support these conclusions, including in particular that
Barclay had explicit knowledge of the presence of pewroleum hydrocarbons at the Site, removed g minor
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Deborah Smith -7 April 2, 2015
Los Angeles Regional Water Quality Contro! Board

amount of petroleum from the Site. lefi concrete slabs with oil at the Site, and used the earth
elmbankments to fill in the reservoirs, -

The Site Cleanup Program Staff continue 1o asserl that the developers’ actions have caused or permitted
and continue 1o cause or permit wastes 1o be discharged where they impact the waters of the State and
cause and confinue to cause pollution and noisance,

i you have any questions, please contact ine at (213) 576-6605 or samuel unger@waterboards.ca.gov or
Frances McChesney at (916)341-3174 or frances.mechesney(@waterboards ca. gov.

14

Deanne Miller

Morgan, Lewis & Bockius LLP
360 South Grand Avenue
Twenty-Second Floor

Los Angeles, CA 9007]-3132
dimifier@morganlewis.com

Michael Leslie

Coldwell Leslie & Proctor, PC
1060 Wiishire Blvd, Suite 600
Los Angeles, CA 90017-2483
leslie(@ealdwell-leslie.com

Patrick W, Dennig

Gibson, Dunn & Crutcher LLP
333 South Grand Avenue

Los Angeles, CA 900743197

pdennisi@gibsondung.com

Krista Hermandez

Gibson. Dunn & Crutcher LLP
333 South Grand Avenue

Los Angeles, CA 90074-3197

khernandez@gibsondunn.com

Barclay Hoilander Corporation
3840 Uplander Way, Suite 202
Culver City, CA 90230

Frances L. McChesney

Attorney TV

Office of Chief Counsel

State Water Resources Control Board
1001 T Sireet, 22nd Floor

Sacramento, CA 95814
frances.mechesney@waterboards.ca.gov




Deborah Smith -3 - April
Les Angeles Regional Water Quality Control Board

Jennifer Fordyee

Aftorney 111

Office of Chief Counsel

State Water Resousces Contro! Board
1001 1 Street, 22ad Floor
Sacrumente, CA 93814
Jennifer.fordvee@waterboards.ca.gov

Interested parties e-mail Hst

Bellomo, Angelo (LOS ANGELES COUNTY) <abeliomo@ph.lacounty.gov>:
'Alan.Caldwell@shell.com' ‘
'bbowcock@irmwater.cony';

'BCT@fire lacounty, gov';

bjenes@fire lacounty. gov';

'caumaisi@girardikeese.com”;

‘chris.manzinifedelman.com'’;

‘cranganigph.lacounty. gov';

'derrick. mimsi@asm.ca.gov';

‘ed.platt@shell.com';

‘eramirezi@ph.lacounty, gov',

‘eric.bovd@mail.house.gov'

dear(@oarson.ca.us’;

Cartisle, Jim@OEHHA <}im.Carlisle{@oechha.ca.gov>;
kim.lesniak@ishell.com

'kikatona@bos. lacounty.gov';

krruong@earson.ca.ng’

lestie@caldwell-lestie.com’;

lisa@cerrell.com’;

'maa‘kr’adie_v—timlnas@bos iacou'nt\f m\"'

MarkGrivetti (mg,ri\fet j

Rumt:} 0, Rohu i(ggDTE::C_ ‘»Robc-r LRomu (){{lebc.ca._gm >,
‘rtaharaiibos. facounty.gov';

‘1'\/&5(;11&:2@}3%"1.iacomn'_y.gov*;

"suouri"eh@f' ire, acouniy mvf'

wmoﬁ@hza. dGOUﬂ{) .g.;m :
zaftimeaidwell-leshie.com’;

'C ims{acin Osterberg (Lhmimn asterbergia@urs.com);
'heather benfi xc:ld{g_{at etratech.com’;
Favier,weekmannigietratech.com”,

Nancy MeilahnFowler {(nancy meilzhn. fowleriurs.com),
'‘Rebecca Frend (rebecea.fren
Roy Patterson (roy.pattersoniurs.com)'

Romero, Robert@DTSC <Robert. Romercldidisc.ca.govi;

Unger, Samueli@Waterboards <Samuel Unger@waterboards.ca.gove-
Rasmussen, P a.uh(gg\z\“uel boards <Pauia.Rasmussen@waterboards.c a qov;

3

2,2015




Preborah Smith -d - April 2, 2015
Los Angeles Regional Water Quality Control Board

Heath, Arthur@ Waterboards <Arthur Heath@waterboards.ca.gov;
Willlams. Thizar@dWaterboards <Thizar, Williamsid

Kapzhi, Gita@W
Fordyee. leanifer
MeChesney. Frances(@ Waterboards <Frances. MceChesney:
‘eric.bovdi@mail.house.gov"

Tenry. comneliyi@mail house govh

Lauffer, Michael{@Waterboards <inichael laufler@waterboards ca.gove;
cranganiph.lacounty. gov';

Wi Clark@fire. lacounty. gov';

‘deBoer, Krista (KdeBoer@gibsondunn.com)

Lagudis, Susana/@Waterboards <Susana.Lagudis@ Waterboards.ca.gov>;
pdennisi@igibsondunn.com’;

‘thernand{@carson.ca.us’

Doug Weimer (douglas weimer@shell com} {douglas. weimer@shell.com):
‘nhernandez@gibsondunn.com’; _

Ayalew, Tekiewold(@Waterboards <Teklewold.Ayalew@waterboards.ca.gov>:
Smith. Deborah@Waterboards <Deborah. Smith@waterboards.ca.gov>,
'pdennis@gibsondunn.com’ (pdennisi@gibsondunn.com);
kherpandez@gibsondunn.com; dimiller@morganlewis com;
eslie@oaldwell-lestie.com’ (leslie@caldwell-leslie.com)

erboards <Gita. Kapahi@waterboards.ca.gov;
Waterboards <lennifer.Fordyceiwaterboards.ca.gov;

hwaterboards,ca.govy,




G E E S @ N @ UNN - Gibson, Dunn & Crutcher LLP

333 South Grand Avenue
L.os Angeles, CA 90071-3197
Tel 213.222.7000

wwrw,. gibsondlinn.com

Patrick W, Dennls

Direct: +1 213.229,7567
Fax: +1213.228.8567
Plennis@gibsondunn.com

Aprit 2, 2015

VIA FIRST CLASS AND ELECTRONIC MAIL

Deborah Smith

Chief Deputy Executive Officer

Los Angeles Regional Water Quality Control Board
320 West 4th Street, Suite 200

Los Angeles CA 90013

Re: Procedural Requests regarding Tentative Revised Cleanup and Abatement Order No.
R4-2011-0046, Former Kast Property Tank Farm

Dear Ms. Smitl:

We represent Barclay Hollander Corporation (“Barclay”) with respect to the above-
referenced matter. This letter responds to your February 27, 2015 request for comments
relating to the Regional Water Quality Control Board’s (“Regional Board”™) consideration of
the transcript of the third day of deposition of George Bach, dated November 19, 2014
{2014 Bach Transcript”) now admitted into the administrative record for this matter.

We urge your complete and careful consideration of the 2014 Bach Transcript because it
bears directly upon vour decision whether Barclay should be named as a discharger in the
existing Cleanup and Abaterment Order No. R4-2011-0046 (*CAO™). Specifically, the 2014
Bach Transcript constitutes the sworn, crogs-examined testimony of Mr. Bach, and thus—
pursuant to the most basic rules of evidence—supersedes the May 13, 2011 unsworn
statement by Mr. Bach (“2011 Statement™), upon which the Regional Board Prosecutor’
relied in making #ts December 8, 2014 recommendation to name Barclay to the CAO. Your
consideration of the 2014 Bach Transcript is critical because it contains clarifying, sworn,
and cross-examined testimony that directly refutes purported “facts” that form the basis of
the Regional Board Prosecutor’s recommendation, without which the Regional Board cannot
support a conclusion that Barclay is a “discharger” under California Water Code section
13304,

' The “Regional Board Prosecutor” or “Prosecutor” is defined as the prosecutorial team identified in the
December §, 2014 Paula Rasmussen Letter to Dole Food Comparty, Inc. and to Shell Oil Company and
December 8, 2014 Samue! Unger Memorandum to Deborah Smith, consisting of Teklewold Ayalew,
Thizar Tintut-Williams, Paula Rasmussen, and Samusl Unger,
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GIBSON DUNN

Aprit 2, 2015
Page 2

1. Mr. Bach’s 2014 Deposition Testimony Contradicts Key Purported “Faets”
Asserted By The Regional Board Prosecutor, Without Which Barclay Cannot Be
Found To Be A Discharger.

The Prosecutor’s recommendation is based largely on its conclusion that the “contamination
pattern presently on site likely resulted from site development activities of fill and grading
with site soils.” In other words, the Prosecutor apparently believes that there was
contemporaneous evidence of petroleum hydrocarbon odors in the berm soils and observable
impacts to soil immediately beneath the reservoir floors, and that Barclay, with “explicit
knowledge,” mixed petroleum hydrocarbon impacted soils with other soils on the Kast site
and left them onsite.” Yet the only evidence cited by the Prosecutor for this belief is the
unsworn 2011 Statement.*

The 2014 Bach Transcript precludes any reliance on the unsworn 2011 Statement. In his
November 2014 deposition, given under oath and during cross-examination by lawyers for
Shell and Plaintiffs, Mr. Bach directly refuted the Prosecutor’s assertions regarding discerned
oil in the berm soils and soil beneath the reservoirs.” Mr. Bach also explained that many of
the statements contained in the unsworn 2011 Statement did not reflect his own first-hand
knowledge.® Because Mr. Bach personally supervised the dismantling of the reservoirs and

% Site Cleanup Program Response to Comments on the Draft Revised Cleanup and Abatement Order, Former
Kast Property Tank Farm (“Comment Chart”) at 44,

Comment Chart at 44.

The Cemment Chart alsc cites to the June 2014 Waterstone Report in the administrative record to support
the assertions that there were observable petroleum hydrocarbons in the berm soils and beneath the
reservolr floors; however, the only document referenced in the Waterstone Report is the unsworn 2011
Statement. (See, e.g., Comment Chart at 36; 82.) And the Waterstone Report notes the same reasons the
unsworn 2011 Statement cannot be relied upon as are discussed in this letter,

Likewise, the Comment Chart expresses agreement with the view of Shell’s expert, Thomas Johnson, that
the distribution of petroleum hydrocarbors in shallow soils reflects the history of Barclay’s redevelopment
activities. (Comment Chart at 82, 84-85, 97.) Mr. Johnson, however, relies on the same unswom 2011
Statement for his conclusions, {6/16/14 Johnson Letter at 2), as noted in Barclay's June 2014 submission to
the Regional Board (6/30/14 Gibson Dunn Letter at 3-7},

The Site Cleanup Program Response to Comments on the Draft Revised Cleanup and Abatement Order,
Former Kast Property Tank Farm was attached to the prosecutor’s December 8, 2014 recommendation.

11/9/14 Bach Dep. at 126:16-127:1 (testifying that he included an account in the unsworn 2011 Statement
of oil in the soil only because he thought he remembered it being in a soils report); 130:4-17, 132:9-11 ("Q:
You wrote in your [2011 Statement] that you did find that the soil immediatety under the concrete was ol
stained and had an odor, cerrect? MR, BACH: No..]Jt's from [a soils] report and it’s what the observer saw
and the way he classified the material. And 1 took the information from that.”)
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the grading efforts to prepare the Kast Property for construction of the Carousel Tract in
1965-66, he is one of the few people with first-hand knowledge of the presence and treatment
of any oil-impacted soils that were encountered during those efforts. His testimony is
therefore critical for any finding regarding how petroleum hydrocarbon impacted soils were
observed and treated during redevelopment of the Kast Site. Mr. Bach is unequivocal in his
November 2014 deposition that he “didn’t recall smelling or having [oil] odor” in the berm
soil that was used as fill, or in any other soils left on the property,” he did not observe oil in
the soil immediately below reservoir floors,? and he saw no ponding of oil onsite.” He also
clarifies that petroleum-impacted sand used to clean oil residue inside Reservoir 7 was not
blended with clean fill and left onsite," and that oil saturated soil found near the swing pits
“was gll removed,”" and that in places where there was “physically oil...[t]hat was
removed.”?

In other words, not only does the 2014 Bach Transcript provide no support for the
Prosecutor’s reliance on the unsworn and unreliable 2011 Statement, but it compels a
contrary finding--i.e., that there is no evidence of oil left in the soil by Barclay and used for
grading and redevelopment.

In making findings of fact upon which a determination is made to name a party to a CAQ,
the Regional Board is required to consider all competent, admissible evidence. See, e.g.,
Cnty. of San Diego v. Assessment Appeals Bd. No. 2, 148 Cal. App. 3d 548, 558 (1983)

T 11/9/14 Bach Dep, at 126:16-127:1 (“{TThere was 4 soils report that indicated there was some odor, |
didn’t — myself, [ didn’t recall smelling or having the odor there, but it was in a report.”); 127:19-129:6
(“Q: During that time from February, 1966, to Augast of 1966 when you were working on demolishing the
oil storage reservoirs, you had occasion 1o observe oil in the soil at the site; is that correct? BACH: No.”);
130:4-132:11 (*Q: You wrote in [the unsworn 2011 Statement] that you . . . did find that the soil
immediately under the concrete was oi} stained and had an odor, correct? BACH: No, What | said was we
did find it, but that was based on the comments from the boring logs — that I did look at at that time. Se

- T'm -- quoting from somsbody else.”).

¥ 11/9/14 Bach Dep. at 130:4-132:11 (“Q: You wrote in [the unsworn 2011 Statement] that you . . . did find
that the soil immediately under the concrete was oil stained and had an odor, correct? BACH: No.. . ).

£1/9/14 Bach Dep. at 135:4-136:10 (testifying that he only observed evidence of ponding, specifically
“gvidence that [oil] might have ponded”; he did not observe ponding resuiting from discharges of
petroletm hydrocarbons from pipelines or other structures caused by Barclay's redevelopment activities
{emphasis added)} .

" }1/9/14 Bach Dep. at 103:5-9 (“[S]and fused for cleaning tank bottoms} that had oif was exported... The
sand that was clean at the end, when it wag clean, that was used in the filL.”); 120:4-124:20.

' 11/9/14 Bach Dep. at 136:5-10.
2 11/9/14 Bach Dep. at 147:15-19,
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(upholding trial court’s finding of abuse of discretion where board chose to disregard
important competent evidence); Marshall v. Dept. of Water & Power, 219 Cal. App. 3d
1124, 1147 (1990) (“the only evidence which the [fact finder] is not free to disregard is
competent evidence™); Gilbert v. Gilbert, 98 Cal. App. 2d 444 (1950) (abuse of discretion for
failing to consider competent evidence). The 2014 Bach Transcript is competent evidence
which contains Mr, Bach’s sworn testimony, given under oath and obtained principally
during cross-examnination by Shell and Plaintiffs. It is admissible and reliable by any legal
standard.”™ And now that it is admitted into the record, it must not only be given full
consideration by the Regional Board, but must be preferred to the unsworm 2011 Statement.
See Section 2, infira.

When Mr, Bach’s testimony regarding his first-hand knowledge is taken into consideration
and when the unsworn 2011 Statement is disregarded (as it must be under the rules of
evidence), the Prosecutor can no longer support the central “factual” assertions that are
spelied out in its Comment Chart and that form the basis for its conclusion that Barclay is a
discharger.

The Bach 2014 Transcript vitiates key purported “facts” relied upon by the prosecutorial |
statf—and the testimony does not stand alone. Even before Mr. Bach’s November 2014
deposition, there were three other eye witnesses and Mr, Bach who were still living who had
given depositions on the subject of spreading the berm soils and ripping the concrete floors
during the 1965-66 redevelopment activities. Consistent with the Bach 2014 Transcript, each
testified that they did not observe any petroleum hydrocarbons in the berm soil." Those who
were asked about odors testified that there were no petroleum odors in the berm soil, and
some testified they specifically attempted to detect hydrocarbon odors but did not encounter
any,” Thus, all of the admissible and reliable evidence contradicts the Prosecutor’s
conclusion on this pivotal issae. The same is true for observations of soil immediately
beneath the reservoir botioms seen when the concrete floors were being ripped. All of the

? See, e.g., Code of Civil Procedure section 2023.620, which provides, in part: “any part or all of a deposition

may be used against any party who was present or represented at the taking of the deposition . . . so far as
admissible under the rules of evidence applied as though the deponent were then present and testifying as a
witness, in accordance with the following {rules set forth in this subdivision]”; see alse Leasman v. Beech
Aircraft Corp., 48 Cal, App. 3d 376, 380 (1975) (“Admissions contained in depositions and interrogaiories
are admissible in evidence to establish any material fact” ),

" Bach Dep., March 7, 2013 at 143:23-144:4; L. Vollmer Dep., March 15, 2013 at 86:2-87:1; Anderson
Dep., December 18, 2013 at 35:9-36:8; A. Vollmer Dep,, January 14, 2014 at 44:3-15,

" Anderson Dep., December 18, 2013 at 36:9-12; A, Vollmer Dep., January 14, 2014 at 6(:4-6; 110:19-
i1i2.
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eye witnesses who observed the soil beneath the slabs on the reservoir bottoms saw no
petroleum hydrocarbons immediately beneath the ripped concrete.” Once again, all of the
admissible and reliable evidence coniradicts the Prosecutor’s conclusions.

Mir, Bach’s testimony regarding the absence of any discerned petroleum hydrocarbon-
impacted soil biended into fill and spread during grading adds to an already robust body of
evidence in the record that directly counters the Regional Board Prosecutor’s December 8
conclusions that Barclay had “explicit” knowledge of petroleum hydrocarbons that were left
onsite and that Barclay then “distributed [the petroleum hydrocarbon-impacted soil] around
the Site during grading.”” And the only evidence supporting these conclusions is the
unsworn, unreliable and inadmissible 2011 Statement. Without reliable, admissible evidence
that can be legally preferred to Mr. Bach’s and the other eyewitnesses’ sworn testimony, the
Prosecutor cannot support the necessary conclusions to find Barclay to be a discharger under
conirolling precedent, as discussed in section three below,

Z. The Regional Board Must Disregard The Unsworn 2011 Statement In Light Of
Mr. Bachk’s 2014 Deposition Testimony, Which Is Superior Evidence,

The 2014 Bach Transcript not only refutes key “facts” that the Prosecutor purports 1o glean

from that unsworn 2011 Statement—it is superior evidence to the unsworn 2011 Statement

signed by Mr. Bach on which the Prosecutor relies to conclude that Barclay should be liable
as a “discharger” under the California Water Code.,

While the Regional Board may foliow a slightly relaxed standard with respect to generating
and gathering the evidence necessary to make a finding that an entity is a discharger, that
standard does not permit the Regional Board to ignore superior evidence in its possession in
favor of making a finding based on unreliable and/or inadmissible evidence. The unsworn
2011 Statement is inferior evidence for a host of reasons, not the least of which is that
would not be admissible in any court of law under even the most basic rules of evidence
because if is hearsay and not subject to any recognized hearsay exception. See Evid. Code

§ 1200." Further, it was not signed under penalty of perjury. Evid. Code § 710. In contrast,

' Bach Dep., March 13, 2013 at 188:15-189:1; L. Vollmer Dep., March 15, 2013 at 97:18-98:3; Anderson
Degp., December 18, 2013 at 42:4-12; A, Vollmer Dep., January 14, 2014 at 61,18-62:7; 62:19-22: 10914~
110011, ‘

" 12/8/14 8. Unger Memorandum to D. Smith,

Even if a hearsay exception would aliow the unswern 2011 Statement to be allowed into the record for
consideration, the outcome discussed in this letier is the same — i.e., that Statement cannot be the basis for a
“finding” and it does not override the more competent competing evidence from Bach’s 2014 deposition
and other sworn staiements and depositions by Mr. Bach that are in the same record.
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in his November 2014 deposition, Mr. Bach testified under oath and was examined by
counsel for Shell, Plaintiffs, and Barclay. Moreover, the November 2014 deposition was
taken for the specific purpose of asking Mr, Bach about the unsworn 2011 Statement, and as
Mr. Bach testified, he does not have personal, first-hand knowledge about much of the
unsworn 2011 Statement (Evid. Code § 702(a))—and therefore information in that statement
is a product of speculation rather than Mr. Baclh’s memory. See Evid. Code §§ 702, 800.

During the 2014 deposition, Mr, Bach testified that the unsworn 2011 Statement was written
without the benefit of his review of documents generated at the time the Kast Site was
developed. He stated, “The statements in [the 2011 Statement] are what I believed to be true
after 25 — 40 years of not looking at it. It’s what I could recall at that time with no reference
material, just out of my head.”” Once Mr. Bach had the opportunity to review the relevant
documents, however, his recollection was refreshed, and he offered an accurate account of
his first-hand knowledge. Mr. Bach further testified that Plaintiffs’ counsel “asked [him] to
speculate” in the unsworn 2011 Statement.” Thus, the unsworn 2011 Statement is riddled
with speculation that was included in the statement at the request of Plaintiffs’ counsel.

In weighing the relative value of the 2014 Bach Transcript against the unsworn 2011
Statement, the circumstances that led to Mr. Bach’s 2014 deposition are relevant, It was not
Barclay who asked for the third day of Mr, Bach’s deposition. Rather, in September 2014,
Shell and Plaintiffs sought to reopen Mr. Bach’s deposition for the sole purpose of cross-
examining him regarding the unsworn 2011 Statement. Barclay opposed the attempt to re-
depose Mr. Bach, arguing that there was an opportunity to examine Mr. Rach about his
unsworn 2011 Statement during his prior deposition in March 2013, At an October 3, 2014
hearing, the Court granted the request and permitted the deposition to take place, which it did
in the Court’s jury room, where it was presided over by Judge Highberger.

Thus, the 2014 Bach Transcript was generated under the supervision of the Court by Shell
and Plaintiffs, who obtained a court order to take it. Indeed, the testimony provided by Mr.
Batch in November was principally in response to questioning by Shell and Plaintiffs.
Further, it is telling that while Shell had already submitted the unswormn 2011 Statement to
the Regional Board by the time of Mr. Bach’s 2014 deposition, neither Shell nor Plaintiffs
submitted the 2014 Bach Transcript—a deposition they sought a court order to take—io the
Regional Board. Rather, they opted to withhold information necessary to correct the record

' 11/9/14 Bach Idep, at 117:17-21.

* See, e.g., 11/9/14 Bach Dep. at 137:22-139:11 (“MR. BACH: I was asked to speculate about where [areas
of higher contamination] might be found. In the notes that Adam Jan attorney at Girardi-Keese] sent me,
that was one of the requesis.”),
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and get the most accurate information in front of the Prosecutor prior to its December 8
deciston,

In light of Mr. Bach’s 2014 testimony and the circumstances surrounding Mr. Bach’s
deposition, the Regional Board cannot justify reliance on the unsworn 2011 Statement. In
addition, the Regional Board is not permitted to rely on the unsworn 2011 Statement as 2
basis for concluding that Barclay is a “discharger.” Under both the California Administrative
Procedures Act, Gov. Code § §11340 et seq., and the State Water Resources Control Board’s
regulations that are applicable and binding on the Regional Board, hearsay evidence, such as
that contained in the unsworn 2011 Statement which is not the product of Mr. Bach’s
personal knowledge, may be used for the purpose of supplementing or explaining other
evidence “but shall not be sufficient in itself to support a finding unless it would be
admissible over objection in civil actions.” Gov. Code § 11513(c), (d) (emphasis added);
Cal. Code Regs. tit. 23, § 648.5.1 (incorporating Gov. Code section 11513 by reference}; see
also, e.g., Molenda v. Dept. of Motor Vehicles, 172 Cal. App. 4th 974, 996 (2009) (“The
mere admissibility of evidence at an administrative hearing does not confer the status of
‘sufficiency’ to support a finding absent other competent evidence” (citation omitted).);
Daniels v. Dept. of Motor Vehicles, 33 Cal. 3d 532 (1983) (noting that Gov. Code. section
11515 “render|s] hearsay evidence insufficient in itself to support 2 finding [by an
administrative agency]™); Desert Turf Club v, Bd. of Supervisors, 141 Cal. App. 2d 446, 455
(1956) (ordering the board to annul an order and reconsider an application “wholly excluding
each and every instance of hearsay festimony unless supported by properly admissible
testimony” and noting that “hearsay evidence standing alone can have no weight™); accord
Ashford v. Culver City Unified School Dist., 130 Cal. App. 4th 344, 349 (2005) (finding that
the board’s reliance on hearsay evidence alone to support its findings violated Gov. Code
section 11513 and concluding that “no responsible person would rely solely on the
funaythenticated hearsay evidence],” which precluded the board’s consideration of it); see
also Evid, Code § 1200 (defining hearsay evidence).

In making its December 8 recommendation to name Barclay to the CAO, the Prosecutor
exclusively relied on its interpretation of the unsworn 2011 Statement despite the existence
of admissible evidence in the administrative record that directly refutes the reliability of the
unsworn 2011 Statement. Mr. Bach’s June 26, 2014 declaration, signed under penalty of
perjury and submitted to the Regional Board in Barclay’s comments of June 30, 2014,
explained that the unsworn 2011 Statement should not be relied upon, and that the 2014
deciaration and Mr, Bach’s March 7, 2012 anpd March 13, 2013 depositions provided the
maost reliable account of his first-hand memory of the events surrounding redevelopment of
- the Kast Site in the 1960s, Now with the 2014 Bach Transcript, there is overwhelming and
superior evidence in the record refuting the unsworn and inadmissible 2011 Staternent,
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3. In Light of Mr. Bach’s 2014 Testimony, Naming Barelay In The CAQO Would Be
Inconsistent With Controlling Precedent,

As discussed above, the Prosecutor seeks to hold Barclay responsible as a discharger because
Barclay’s redevelopment activities purportedly “spread petroleum hydrocarbon impacted soil
on Site.” However, in Redevelopment Agency of the City of Stockton v. BNSF Railway
Company { “City of Stockton”), 643 F.2d 668 (9th Cir, 2011), the Ninth Circuit held that the
unknowing redistribution of contamination that was originally discharged by another party
does not constitute a discharge under the California Water Code. 643 F.3d at 677-78. In its
January 21, 2014 submission to the Regional Board, Barclay discussed the application of
City of Stockion to the facts here, but the record is now even clearer that Barclay, at worst,
unknowingly moved contaminants discharged by Shell from one place to another, and
therefore—pursuant to City of Stockton—did not “discharge” waste under the California
Water Code section 13304,

Mr. Bach’s 2014 deposition testimony, considered with the other admissible evidence in the
record, contradicts the Prosecutor’s conclusion that Barclay directly discharged petroleum
hydrocarbons from pipelines and other equipment. Without the unsworn 2011 Statement,
there 18 no evidence in the record that the soil used for grading and redevelopment was
impacted with petroleum hydrocarbons, and there is certainly no evidence that anyone at the
time had knowledge that any soil used for grading was impacted. However, there is
substantial evidence, as acknowledged by the Regional Board Prosecutor, “that Shell’s
operation of the Site resulted in discharges of petroleum hydrocarbon waste that presently
remain on the Site,””

I City of Stockion, the Court of Appeals held that an “otherwise innocent party” who
engages in conduct which “happens fo affect the disiribution of contamination released by
someone else” cannot be held liable for creating or assisting in the creation of a nuisance. Jd,
at 675. The Regional Board Prosecutor’s determination that Barclay’s activities constitute a
discharge is inconsistent with this ruling, and the Prosecutor’s attempt to distinguish City of
Stockion in its Comment Chart based on the fact that Barclay owned the property™ (whereas
the Railroads in the case did not) is unavailing. The question of ownership was irrelevant to
the Court’s analysis in City of Stockton; rather, the Court considered the nature of the
Railroad’s activities as they related to the original contaminant spill. And even if ownership
is relevant under Ciry of Stockton (and it is not), Shell, not Barclay, owned the property

. See e.g., Comment Chart af 20.
. Comment Chart at 20.
# Comment Chart at 15,
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during the time of the tank decommissioning and grading activities af issue here, Further,
Barclay—as with the Railroads in Cify of Stockfon—*did not in any way cause or permit the
initial discharge of petroleum at the Site,” id. at 677 (emphasis added); Barclay’s
redevelopment activities, conducted for the purposes of drainage and soil stability, was
“conduct . . . wholly unrelated to the contamination,” id, at 674; and Barclay’s “involvement
with [Shell’s]petroleum spill was not only remote, it was nonexistent. ... T herefore
[Barclay, like the Railroads] did not ‘cause or permit’ the discharge under [California Water
Code section] 13304.” Id. at 678 (emphasis in original).

The Prosecutor further attempts to distinguish Barclay from City of Stockion by asserting that
Barclay “actually moved the waste to where it was currently located.” But this, too, is not
enough to hold Barclay responsible under City of Stockion. Without the unsworn 2011
Statement, there is no evidence in the record that the berm soil used for grading activities
was impacted, and so there is no evidence that Barclay “actually moved” petroleum
hydrocarbon impacted soil where it is currently located. However, even if there were such
evidence (there is not), the foregoing analysis would still apply to the nature of Barclay’s
activities and their relation to the original petroleurn hydrocarbon spill. The mere
“distribution of contamination released by someone else” is insufficient to create lability.

Id at 675,

Because Barclay did not “cause or permit” a discharge as those terms are used in California
Water Code section 13304, the only discharge of contaminants to the Site that is in need of
abatement today was caused by Shell. As such, Barclay cannot be named a responsible party
in the CAQ under controlling State Water Resources Contrel Board precedent eited in the
proposed revised CAO,

Moreover, under the Wenwesr three-part test,” a prior owner can only be held responsible for
the contamination caused by another party if the former owner: (1) had a significant
ownership interest in the property af the time of the discharge; (2) had knowledge of the
activities which resulted in the discharge; and (3) had the legal ability to prevent the
discharge. Barclay arguably satisfies only the second Wenwest prong; as the Regional Board
points out in the Tentative CAO and its Comment Chart, Barclay entered the Site with
knowledge of the presence of petroleum reservoirs. But this alone is not enough to support
the conclusion that Barclay should be named to the CAQ. Barclay does not satisfy the first
prong because it did not own the property ai the time Shell’s discharges to the Site occurred

* Comment Chart at 15.
B Inthe Matter of Wenwest, Inc., et al., State Board Order No. WQ 92-13,
% A0 at 10; Comment Chart at 2.
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(which are the only contaminants on the Site and subject to abatement). The Prosecutor
completely glosses over this temporal requirement, and wrongly contends that Barclay’s
mere ownership of “the entire Site,” without consideration of the time period, suffices.” And
Barclay does not satisfy the third prong because it did not have the legal ability to prevent
Shell’s discharge. The Prosecutor’s assertion to the contrary is based on its conclusion that
Barclay “had full control of the property” affer Shell’s discharges took place, “and took
actions, such as breaking up the concrete and distributing berm soil throughout the site.””
Given this timeline, Barclay was never in the position to prevent Shell’s discharge of
petroleum hydrocarbons to the Site, and the Prosecutor’s position that breaking up concrete
and distributing berm soil amounts to a discharge that Barclay could have “prevented” is
inconsistent with the analysis in Wenwest, which applies the third prong to the initial
discharge of contaminants. Barclay’s January 21, 2014 submission to the Regional Board
fully analyzes Wenwest and other State Water Resources Control Board precedent as they
apply to Barclay, but with the November 2014 deposition of Mr. Bach it is now clearer than
ever that naming Barclay to the CAO would be inconsistent with that precedent.

i ] #*

In light of the full administrative record, which is replete with reliable, admissible evidence,
and specifically in light of the 2014 Bach Transcript, the unsworn 2011 Statement (and all of
the purported “facts” based on the statement) must be disregarded, and any of the
Prosecutor’s conclusions based on the statement lack a proper basis. If you follow the law
cited above and disregard the unsworn 2011 Staternent, as you must, then you will not be
able to make the determinations recommended by the Prosecutor that rely on the unsworn
2011Statement and you cannot conclude Barclay is a discharger under California Water
Code section 13304,

Sincerely,

/Y

Patrick W, Dennis

co: Interested Persons (by email only)

¥ Comment Chart at 7.

B eomment Chart at 7-8. Incidentally, the Prosecutor is also wrong when arguing that Barclay “had fuli
control of the property” when the grading activities occutred. Shell owned the property during that
process, but allowed Barcay to enter the site early,
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VIA FIRST CLASS AND ELECTRONIC MAIL

Ms. Deborah Smith

Chief Deputy Executive Officer

Los Angeles Regional Water Quality Control Board
320 West 4th Street, Suite 200

Los Angeles, Californta 90013

Re: TENTATIVE REVISED CLEANUP AND ABATEMENT ORDER PURSUANT
TO CALIFORNIA WATER CODE SECTION 13304 CLEANUP AND
ABATEMENT ORDER NO. R4-2011-0046

SITE: FORMER KAST PROPERTY TANK FARM LOCATED SOUTHEAST OF THE
INTERSECTION OF MARBELLA AVENUE AND EAST 244TH STREET,
CARSON, CALIFORNIA (SCP NO. 1236, SITE D NO. 2040336, CAQ NO, R4-
2011-0046)

Dear Ms, Smith:

We represent Shell Oil Company (“Shell”) with respect to the above-referenced matter, This
letter provides comments regarding the transcript of the deposition of Mr. George Bach, dated
November 19, 2014. The transcript is from the third session of M, Bach’s deposition (“Bach
Vol 37) and was belatedly submitted to the Regional Water Quality Control Board (“Regional
Board”) by the Gibson Dunn law firm representing Barclay Hollander Corporation (“Barclay
Hollander” or the “Developer).!

As evidenced by the deposition and exhibits thereto, Bach Vol. 3 adds nothing new to the
detailed, extensive factual and technical analyses that have already been conducted by the
Regional Board Site Cleanup Program staff. Instead, Bach Vol. 3 merely confirms information
previously stated by Mr. Bach and already considered by the Regional Board Site Cleanup

"'The transeripts of Mr. Bach’s first two deposition sessions {dated March 7 and 11, 2013) and the Declaration of
George Bach, based on his personal knowledge and signed with his engineering licenses listed (dated March 13,
2011), are already a part of the record in this matfer, along with a subsequent declaration prepared by Gibson Dunn
and signed by Mr. Bach.
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Program staff. Bach Vol. 3 should not in any way change or modify the recommendation and
decision that the Tentative Revised Cleanup and Abatement Order No., R4-2011-0046 for the
Former Kast Property Tank Farm (“Revised CAO™) should be issued, adding Barclay Hollander
as a responsible party. There is nothing new, and there most certainly is not “substantial
additional and critical evidence” not yet considered by the Regional Board staff.

Specifically, in Bach Vol. 3, Mr. Bach confirmed that he prepared his 2011 declaration on his
computer, that he labeled the document the “Declaration of George Bach,” and that the
declaration is based on his personal knowledge. [Bach Vol. 3, 75:11-76:20.] Mz, Bach signed
the declaration and listed his registered civil engineering license and geotechnical engineering
license next to his signature. [Bach Vol. 3, 77:4-19,] Mr, Bach’s 2011 declaration reflected his
recollection of the Kast property and the Carousel development. [Bach Vol, 3, 77:23-78:2.] He
prepared it “in [his] own words,” based on his personal knowledge with his signature and
licenses behind it, and it was “[his] story.” [Bach Vol. 3, 78:12-16; 106:9-14; 186:9-11.1 In
Bach Vol. 3, Mr. Bach reiterates the details of his recollection, repeating the facts that the
Regiona! Board Site Cleanup Program staff has already appropriately considered from the
previously submiited evidence.

Prior to giving this deposition, Mr. Bach met privately for hours with lawyers for Barclay
Holiander. In some of his deposition testimony, Mr. Bach attempted to downplay his own
personal knowledge of the presence of petroleum in the soil at the Site while he was working
there. However, the fact that the Developer was aware of the presence of petroleum in the soil at
the Site starting at the surface is evidenced by contemporaneous records. [n particular, a Pacific
Soils Engineering report dated March 11, 1996, which has previously been submitted to the
Regional Board, stated unequivocally that soil found on the Site was “highly oil stained” and had
a “petroleum odor.” It is undisputed that the Developer tock virtually no steps to remove this
petroleum before constructing the homes, and disrupted and distributed that petroleum-
containing soil during the Developer’s work and activities at the Site.

As you know, Shell has been cooperating with the Carcuse! neighborhood investigation since
2008 and performing under the CAO since it was issued on March 11, 2011, Shell has
undertaken exhaustive efforts at tremendous expense to comply. Shell has been and continues to
be committed o the investigation and remediation process and to implementing its revised
Remedial Action Plan (“RAP™) in the Carousel neighborhood upon its approval.

There is substantial evidence that Barciay Hollander is a respensible party and discharger under
the California Water Code and applicable law. The Regional Board Site Cleanup Program staff
correctly concluded that

after review of the detailed comments on the proposed draft
revised CAQ, technical literature, and data from the Site
investigation, that Barclay (1) acquired the Former Kast Tank

B2/ 2581 8780.1
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Farm with explicit knowledge that it was a crude oil storage
facility, and general knowledge of the presence of petroleum
hydrocarbons; (2) agreed to and did decommission the reservoirs
after acquiring the property; (3) had explicit knowledge of the
presence of petroleum hydrocarbons in the reservoirs, under the
reservoirs, in the reservoir berms, in the swing pit, in the pump
house, and in the pipeline areas; (4) removed a miniscule amount
of soil saturated with petroleum hydrocarbons, and removed soil
based only on geotechnical considerations not on whether
petroleum hydrocarbons were present, (5) distributed the
remaining soil containing petroleum hydrocarbons and concrete
slabs with attached wastes, 1.¢., petroleum hydrocarbons, around
the Site during grading and development activities which accounts
for the distribution of petroleum hydrocarbons in on-site shailow
soils and soil vapor, and could not have resulted from the alleged
mechanism of upward capillary migration; and (6) ripped open and
removed concrete slabs causing and contributing to the movement
of petroleum hydrocarbons inte groundwater,

[Regtonal Board Site Cleanup Program Staff Memorandum, Dec. 8, 2014.] For these reasons,
the Regional Board Site Cleanup Program staff correctly concluded and recommended that you
issue the attached Revised CAO adding Barclay Hollander as a responsible party. Shell urges
that the Revised CAO be issued expeditiously.

To date, the Developer has falled and refused to participate in the investi gation and remediation
process and has not contributed a penny to the cost thereof. For years, Shell has been incurring
all of the costs associated with the investigation and remediation process. Ii is long past time for
the Developer to contribute. Neither the Developer’s delay tactics for strategic purposes in
completely separate litigation nor the Develoner’s continued efforts to shirk its responsibility in
this context should be further condoned. Shell encourages the Regional Board fo issue the
Revised CAQ as recommended by the Regional Board Site Cleanup Program staff, Regional
Board Exceutive Officer Sam Unger and Assistant Executive Officer Paula Rasmussen,

Sincerely,

Deanne L. Miller

OBy

LM mmb

oe Mr. Samuel Unger, Executive Officer
sungergwatcrboards.ca.gov
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Patrick Dennis, Esq.
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Mr. Robert Bowcock
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Frances McChesney, Esq., Senior Staff Counsel
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Michael Leslie, Esq.
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Arthur Heath
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Thizar Williams
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ATTACHMENT I£
DRAFT TENTATIVE REVISED CAC

ETATE OF CALIFORNIA
REGIONAL WATER QUALITY CONTROL BOARD
LOS ANGELES REGION

CLEANUP AND ABATEMENT GRDER NO. R4-2011-0046
REQUIRING

SHELL OIL COMPANY
AND
BARCLAY HOLLANDER CORPORATION

TO CLEANUP AND ABATE WASTE
BISCHARGED TO WATERS OF THE STATE
PURSUANT TO CALIFORNIA WATER CODE SECTION 13364
AT THE FORMER KAST PROPERTY TANK FARM,
CARSON, CALIFORNIA.

(FILE NO, 97-043)

Cleanup and Abatement Order No. Rd-2011-0046 (Order) requires Shell Oi1 Company and Barclay
Loilander Corporation, (hereinafler “Discharger™) to assess, monitor, and cleanup and abate the
effects of petroleum hydrocarbon compounds and other contaminants of concern discharged to spi)
and groundweter at the former Kast Property Tank Farm facility (hereinafier, the “Site™) located
southeast of the intersection of Marbella Avenue and Eagt 244% Street, in Carson, California,

On March 1 £, 2011, the Repgional Water Quality Control Board, T.os Anseigs Region (Regional
Hoard) issved the Order requiring Shell Gl Company (Shell) to investigate and cleanup the Site,
On_duly 28, 2010 in comments on the draft Qrder, the law firm of Morpan Lewis on behalf of
ahell, requested that the Repional Board name Doke Food Company, Ine. (Dole) and its wholly-
ewned subsidiary Barclay_Hollander Corporation (BHC) as responsible parties in the Order
(“Morgan Lewis 2010 Leuter™, At that time, the Regional Board deelined to add Dole and BHC
to 1he drall Order and fssved the Order 1o Shell enly, Subseauenily. on April 22 2011 the
Repional Board issied s order pursuant 1o Californda Warer Code section F3267 {13267 Order)
reguiring Dols 1o provide technical information about the Site. On Senlember £5, 2011 the law
firm of Gibson Dunn on behalf of Dole provided a detailed tetter and attachments in response to
the 13267 Order disputing that it and/or BHC should be named as responsible parties in the
Order ("Gibson Dunn 2011 Letter™, On October 31, 2013, (he Regignal, Board s Assistan]
Executive Officer proposed adding BHC as a sesponsible varty to the Osder and_nrovided

' Water Code section 13304 {a) slates, in part: Any person who has-discharged or discharges waste inta the
waters of this state ia violation of any waste discharge requirement or other order or prohibition issued by a
regiona! board or the state board, or who has caused or permitied, causes or permits, or threatens © cause or
permit any waste to be discharged or deposited where it is, or probably will be, discharged into the waters of
the state and creates, or threatens to ercale, a condition of pallution or nuisance, shall upon order of the
regional board, clean up the waste or abate the effects of the waste, or, In the case of threatened pollution or
nuisance, take other necessary remedial action, incheding, but pot Bmited to, overseeing cleanup and abatement
efforts,
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onportuities Lo submit comments on October 11, 2013 and June 3,.2014, Gibson Punn and
Morean Lewis subminted comments, For the reasons discussed below, the Order is hereby
revised 1o add BHC. a wholly-owned subsidiary of Dole, a5 a responsible party in the Order
based o information provided by Shell aud Dole and, inthe fles.oltbe Regional Board,

As of the date of this revised Order. Shell hins completed many of the tasks required by the Order

since ils fssuance on March 11 2011, This Order is nol being revised 1o delele tasks already

completed by Shell but is being revised to add BHC as a responsible parly and to make

aporapriaie findines based on the information provided by Dole and Shell since issuance of the

Order and 1o clarify that the Discharper is responsible for preparing drafi environmental

documentaton.,  The Repional Board's files include records documenting the activities
| associated with this Order,

The Regional Board heretn finds:
BACKGROUND

f. Discharger: Shel@il-Company Shell, previously Shelt Company of California, is a
Responsible Party due to its: {a) ownership of the former Kast Property Tank Farm, and (b)
former operation of a petroleum hydrocarbon fank farm at the SHe resulting in discharges
of waste at the Site. Barclay Hellander Corporation {BHCY is a responsible party due 1o jis
{n} past ownership andfor as a successor 10 past owners of the Site, and (b) development of
the_property resubing in discharges of waste at the Site,  Shell and BHC are heresfier
referred to_cofleciively as “Discharper”.  The actions of the Discharper have caused or
permitied waste to be discharged or deposited where it is, or probably will be, discharged
into the waters of the state and have created a condition of poliution or nuisance.

2. Loecaiiew: The Sile is located southeast of the intersection of Marbella Avenue and East
244" Street in the City of Carson, California. The Site occupies approximately 44 acres
of land and is bordered by the Los Angeles County Metropolitan Transportation
Authority railroad right-of-way on the acrth, Lomita Boulevard on ihe south, Marbelia
Avenue on the west, and Panama Avenue on the east (Figure 1), The Site was previcusly
owned by she-Bissherger Shell, whe opermied theee oll storage reservoirs from the 1520s
10 the mid-1960s, The ceniral and southern reserveirs each had a capacity of 750,000
baerels of oil and the northernmost reservoir had a capacity of 2,000,000 barrels of oil.
The She presently consists of the Carousel residential neighborhood and city streets.

3. Groundwater Basin: The SHte is located on the Torrance Plain of the West Coast
Groundwater Basin (Basin), in the southwestern part of the Coastal Phain of Los Angeles
County, Beneath the Site, the first encountered groundwater is estimated at 54 feet below
ground surface (bgs), The Basin fs underiain by # series of aquifers, the deeper of which
are used for drinking water production. These aquifers are with increasing depth, the
Gage aquifer, Lynwood aquifer, and Sitverado aguifer.  The nearest municipal water
supply well is focated approximately 400 feet west of the Site. As sef forth in the Waler
Quality Comtrol Plan for the Los Angeles Region (the Basin Plan), adopted on June 13,
1994, the Regionat Board has designated beneficiul uses {or groundwaler (among which
include municipal and domestic drinking water suppiies) in the West Coast Basin and
has established water quality objectives for the protection of these beneficial uses.
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4. As detailed in the findings below, the Discharger’s activitiés at the Site have caused or
permitted the discharge of waste resulting in soil, seil vapor, and groundwater poliution,
including -discharges of waste to the walers of the state, and nuisance,

SITE HISTORY

5 Property Ownership and Leasehold Information: Based on information submitted to the
Regional Boarg by the Discharger, the Siie has the following propeny ownership and
leaseho!d history:

a. According to the Sanborn maps dated 1924 and 1925, the Site was cwned and
operated by “Sheil Compuny of California (Kasl Property)" beginning B
approximately 1924 until the mid-1960s, 'The Site was used os & tank farm,
which included three crude oil storage reservoirs, Reservoir Nos. &, 6 and 7.
Reservoir No.5, the center reservoir, had a capacity of 750,000 barrels of oil
and was under lease 1 General Petroleunt Corporation, Reservoir Ne., 6, the
sonthermmost reservoir, had 4 capacity of 750,000 barrels of ojl; and Reservolr
No. 7, the northernmast veservoir, had a capacity of 2,000,000 barrels of oil.
According fo Sanborn map notations, the reservoirs had concrete- linegd earth-
slopes with frame roofs on wood posts, surrounded by carth levees averaging
20 feet in height with 7 fool wide walks on top, One oil pump house was
depicted on the 1925 Sanborn map within the southern portion of the Site.
Since construction, the Site was used as a crude ofl storage reservoir.

bt L 066 SOE-sold-the-Site-to- L«M;ﬂ&@m&ﬁﬁm@ﬂ&«@mﬂ}aﬂ@—aﬁ—a@ﬁ%ws{
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& In 1965, Richard Barclay and Shell executed a Purchase Option Apregment,
wherein Richard Barclay {or his neminee) apreed (o purchase the Properiy
subiect to a favoerable ensineering report and other restrictions, Richard
Barclay was a principal in an entiy known as Barclay-Hollander-Curei, in
1966, Lomim Development Company (Lomita). a California partnership,
was desienated as Mr, Barclay's nominee’” and purchased the Property from
Shell with the reservoirs in place. Lomita explicitly agreed in writing to
complete decommissioning of the reservolrs, I nhases hetween 1967 and
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1969, Lomiia developed the Site Into one- and two-story sinple family
residential parcels and sold the developed lots to individuat homeowners, In
1969, a groun of companies, including Lomita, merged inip a company
krown as Bareiay Hollander Curgl. Ine., which was then acauired by Castle
& Cooke, Inc. and it became a wholly-owned subsidiary of Castle & Cooke.
Ine, Barclay Hollander Curci, Inc. continued (o sell narcels to residential
owners. Barclay Hollander Curel, Ine. was later renamed Barelay Hollander
Corporation, Ine, (BHC), Castle & Cooke, Ing, merped with Flexi-Van
Corporation in 1985, which in 1991, chanped its name o Dole Food
Company, Inc, BHC apreed 1o be responsible for the labilities of Lomita
and the other entities.  BHC is currently 8 wholly-owned subsidiary of Dole,
. V)

| G, Site Description and Activities: According to information in the Regional Beard’s file on this
Sie, oil related operations at the Site began In 1923 and ended by the early 1960s. The Site was
previously owned and operated by Shell Company of California, which was subsequently
renamed Shell O Company, as a crude oit storage facility. The facility included equipment that
pumped the oil 1o the nearby $0&% Shell refinery for processing from three concrete-lined oil
storage reservoirs with a total capacity of 3.5 mitlion barrels, In 1966, 866 Shell closed the Site
and SB%& sold the Site to Lomits Development-Company, an affillate of Richard Barclay and
Barclay-Hollander-Curci, Subsequently, Lomita Bevelepment-Gempany developed the Site info
the Carousel residential neighborhood, which comains 285 single-family homes,

In 1965, prigr 1o the purchase of the property from Shell, Richard Barclay and/or Barclay
Hollander Curcl requested permission from Shell to remove the liquid waste and petroleum
residue from the property and to begin to grade the property for development. Shell agreed to
aitow the activitles with some conditions. including that “all work done by or for {Barclay
Hollander Curcil be done in a good, lawlul snd worlmanlike manner.” After purghasing the
property in 1966, Lomita, as the owner of the property. actively participated in the
decommissioning and grading activities,  Lomita conducted the waste removal and erading
- activities and obtained the required permils from the County, Availabie information indicates
that by Aupust 15, 1966 all three reservoirs had been fully cleaned out,  The Pacific Soils
Engineering Reports dated January 7, 1966: March 11, 1966: July 31, 1967 and June 11, 1068*
documenied that: {1) Lomita emptied and demolished the reservoirs, and sraded the Site prior to it
developing the Site as residential housing (23 part of the concrete floor of the central reservoir was
removed by Lomite from the Site: and (3) where the reservoir bottoms were lefl in place. Lomita
made 8-inch wide circular renches in coneentric circles approximately 15 fest apart to permit waler
drainage to aflow the percolation of water and sludee present in the reservoirs into the subsurface,
Varigus documents f'rom the soll engineer describe the process ef remeving water and sludee in
the reservoirs, burying concrete and compacting the concrcz‘e ang soil, and drilling holes in the
concrete 1o allow for percolation into the proundwater. The County's prading permit required
that concrete fill must be at [east seven feet below grade. Boring lops indicated that soils beneath
ihe conerete slab in Reservoir 7 were “highly oil stained” and that soils in the borings had a

? Gee Exhibit 76 to Gibsos Dunn 2011 Letter.
} See Bxhibifs 31, 78, 36. and 42 to Gibson Dunn 2011 Letier.
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“netroleum odor, however the amount of actual oil contained in the soil is unknown.” * Oneof
the soil engineering reports alse indicated that soil used to fill in the reservoirs and retum the
Propertv to its natural grade came from the berms surrounding each reservoir_and surrounding
 the nerimeter of the Property.” In 1967, Lomita pegan transferring title of individual paveels. In
1969, title to remaining parcels was granted by grant deed from Lomita to BHC, Then BHC

began transferring title to the rest of the narcels,

& Chemical Usage: Based on the Phase [ Eavironmental Site Assessment (ZSA) dated July
14, 2008 conducted by Shell 0l Products® (SOPUS) consultant, URS Corporation, the
Site was used Tor the storage of crude oil in all three reservoirs on the property from at
feast 1924 to 1966. Subsequent records indicate that in the 1960s the reservoirs may also
have been used for storage of bunker oil. Ongoing investigations indicate petroloum
hydrocarbon compounds including volatile organic compounds {VOCs) and semi-volatile
organic compounds (SVOCs) are impacied in the subsurface soll, soil vapor, and
groundwaier undertying the Site,

EV%DENCE OF DISCHARGES OF WASTE AND BASIS FOR ORDER

7, ‘Waste Discharges: The following summarizes assessment aciivities associated with the
Site:

a.  In 2007, under the repuiatory oversight of the California Department of Toxic
Substances Control (DTSC), an environmenial investigation was initiated af the
former Turco Products Facility (TPF). Soil vapor and groundwater were
investigated in areas directly west of the Site and at locations in the northwestern
portiont of the Site,  The DTSC-required investigation detecied petroleum
hydrocarbons, benzene, toluene, and chiorinated solvents in sofl and soii vapor,
A muiti-depth soil vapor survey, which included soll vapor sampling on the She
a1 locations coincident with the former Kast Site footprints, detected benzene at
concentrations up to 150 micrograms per liter (pg/l). Benzene was detected at
TPF groundwater monitoring well MW-8, which has a northeast flow direction,
at a concentration of 1,800 ug/l. Therefore, groundwater monitoring well MW-§
is tocated upgradient of the Kast Site. Chlorinated solvents were also detected at
the Kast Site groundwater monitoring well MW-3,

b, The Final Phase ! Site Characterization Report dated October 15, 2009, which
was prepared by URS Corporation on behalf of SOPUS showed that soil tmpacts
consisted primarily of petroleum hydrocarbons spanning a wide range of carbon
chaing and including Total Petroleum Hydrocarbons (TPH) as gasotine (g), TPH
as diesel (TPHdY, TPH as motor oil {TPHmo), benzene, and naphthalens (See
Tabdes 1, 2A, 2B, and 3).

1 See Fxhibit 78 to Gibson Dunn 2011 Letter, March 11, 1966 Report by Pacific Soils

% Seg Exhibit 31 and Declaration of Lee Yolmer, attached 1o Gibson Dunn 2011 Letser,
¢ Shell Ol Products US is the d/b/a for Equilon Entorprises LLC, which is wholly owned by Sheld Oil

Company.




Shell Cil Company -6- Fite No. 97 - 643
Former Kast Property Tank Farm
Cleanup and Abatement Order No, R4-2011-0046

Lo In June 2009, & subsurface investigation of publie streets in the Carousel
neighborhood consisting of ten cone penetrometer/rapid optical screening
tools (CPT/ROST) was performed. The CPT/ROST logs indicated several
locations within the Site with elevated hydrocarbon concentrations, The
CPT/ROST logs aiso showed that the highest apparent soil impacts
occurred at depths of 12 feet bgs, 36 feet bgs, and 40 feet bgs,

H A total of 228 soil samples were collected during the Phase | Site
Characterization, The analiytical data for soil samples collected from soil
borlngs advanced on public streets across the Site (Figure 2} were as
follows:

i. The highest detected concentration of TPH was 22,000 milligrams
per kilogram (mg/kg) and TPHg, TPHd, and TPHme were §,800,
22,000, and 21,000 mg/kg, respectively;

H. Benzene, cthylbenzene, toluene, and xylenes were detected in
concentrations as high as 21,000 micrograms per kilogram
(ug/ke), 32,000 ughkg, 12,000 ppfke, and 140,000 pglke,
respectively;

iil. SVOCs were detected in concentrations as high as 47 mg/kg of
nephthalene, 38 mg/kg of t-methylnaphthalene, 63 mg/kg of 2-
methylnaphthalne, 12 mg/kg phenanthrene, and 9.0 mg/kg pyrene;
and

iv. Arsenic and lead were detecied in concentrations as high as 33.2
mg/kg and 52.5 mg/kg, respectively,

Tl Soil vapor samples collected from a 5-foot depth and greater below the
public streats in the Carousel neighborhood indicated elevated benzene
and methane (Figares 3 and 4), Benzene was detected at a maximum
concertration of 3,800ng/l, which exceeds the California Human Health
Screening Level (CHHSL) value of 0.036 ng/l for benzens set for
shaifow soil vapor in a residential area. Methane was also detected in
concentrations as high as 59.7 % (by volume) that significantly excoed
its lower explosive limit of 3% (by volume), posing a potential safety
hazard.

¢, Between September 2009 and February 2010, residential soil and sub-sizh sol
vapor sampling was conducted at 41 parcels (Figure 5§ a — T Tables | and 2) and
the results were as follows:

I Surface and subsurface soil (0 to 10 feet bgs) detected concentrations of
chemicals of concern that significamly exceeded soil screcning levels as
follows:

i. VOCs - Benzene (14,000 pg/kg), tetrachlorosthylene (PCE)
(22,000 pgikg), 1,2,4-irimethylberzene (34,000 pg/kg), and 1,3,5
trimethylbenzene (14,000 ug/ke);
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. SVOCs - Naphthelene (18 mg/ky), Benzo(apyrene (2.9 mgfke},
benzo(adanthracene (0.1 mgikg), chrysene (027  mpglkg),
phenanthrene (0,28 mg/fke), and pyrene (0.19 mg/kg); and

iii.  Lead was also detected at 8 maximum concenlration of 307 mg/kg.

The highest detected concentration of TPHg was 5,000 mg/kg, TPHd
was 33,000 mg/kg, and TPHmo was 41,000 mg/ka:

As of September 27, 2010, sub-slab soil vapor samples have been
cotlected from 172 homes in the Carousel neighborhood, Additional
data continues 1o be collected as part of the Phase I Site
Characterization, The validated data from the first 41 homes detested
benzene, naphthalene, 1,2,4-irimethylbenzene, 1,3,5-trimethylbenzene,
ethytbenzene, p/mexylenes, toluene, and acetone, at a maximum
concentration of 4,500 micrograms per cubic meter (pg/m®), 2,200
ug/m®, 1,000 pg/m’, 1,100 pgim’, 5,200 pg/m’, 700 pgim’, 270 pp/m’,
respectively,

Berween Movember 19, 2009 and February 15, 2010, additional step-out soil and
soil vapor sampling at the clevated soil vapor sampling locations were conducted
in selecied locations beneath the public streets at the Site.  The measured
concentrations for petroleum hydrocarbons in soil were as follows:

.

M.

Y,

The highest detected concentrations of TPHg was 9,800 mg/kg, TFHd
was 22,000 mg/kg, and TPHmo was 21,100 mg/kg,

The highest detected concentrations of benzene was 33,000 ptg/kg,
Ethylbenzene was 42,000 u/kg, toluene was 11,000 pg/ke, and xylenes
were 140,000 pp/ke, respectively;

SVYOCs were detected in concentrations as high as 47 mgkg of
naphthalene, 33 mp/kg of l-methylnaphthalene, 53 mghkg of 2-
methylnaphthaine, 6.1 mg/kg phenanthrene, and 3.9 my/kg pyrene; und

Arsenic and lead were detected in concentrations as high as 28.2 my/kg
and 13.6 mgfkg, respectively,

In July 2009, the instaliation of six on-site groundwater monitoring wells (Figure
6) were compleied and guarterly groundwaler monitoring was initiated.
Groundwater was enocounfered at 53 feet bgs. Groundwater samples from five of
the six wells contained concentrations of benzene at a maxirnum corncentration
of 140 pg/L and trichloroethylene (TCE) al a maximum concentration of 290
pg/L. One of the monitoring wells (MW.3) contains a free product or a light
non-agueous phase Hauld (LNAPL) with o maximum measured thickness of 9.61
foot as of May 27, 2010,

. Source Elimination and Remediztion Statys at the Site
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a.  The resulis of the initial soll and soif vapor investigation indicate the presence of
elevated methane and benzene at concentrations exceeding the Lower Explosive
Limit and the CHHSL for shallow soil vapor, af several locations beneath the
public streets gt the Site. On Oclober 15, 2009, the Regional Board divected the
Discharger 1o sxpeditiously design and lmplement an interim remedial action,

b, On May 12, 2010 the Regional Board approved SOPUS's proposed Soil Vapor
Extraction (SVE) pilot test in order o evaluate the use of this technology as a
remedial option for VOCs at the Site.

9. Summary of Findings from Subsurfzce Investigations

a. Regional Board siaff have reviewed and evaiuated numerous technical reports and
records pertaining to the release, detection, and distribution of wastes on the Sitle
and its vicinity. The Discharper has stored, used, and/or discharged peiroloum
hydrocarbon compounds at the Site, Elevated levels of TPH and other wastes have
been detected in soil, soil vapor and groundwater beneath the Site.

b, The sources for the evidence summarized above include, bui are not limited to

i, Various technical reports and documents submitted by the Discharger or its
representatives to Regional Board staff.

Il Site inspections conducted by Regional Board staff, as well as meetings,
fetters, electronic mails, and telephone communications between Regional
Board staff and the Discharger andfor 118 representatives,

L Subsurface drainage study for the Site reservoirs submitted by Girardi and
Keese, the law finn retained by some of the residenis of the Carousel
neighboerhood,

16, Summary of Current Conditlons Reguiring Cleanup and Abatement

2. Buased on the Phase | ESA for the Site dated July 14, 2008 {prepared by URS
Corporation) and the most recent information provided w the Regional Board by
SOPUS: 1) SOC sold the Kast Site to Lomita Development-Cempany, an
affiliate of Richard Barclay and Barclay-Hollander-Curci, in 1966 with the
reservoirs in place; 2) the Pacific Seils Engineering Reports from 1966 to 1968
indicate that Lomita Development—Company emptied and demoiished the
reservolrs, and constructed residential housing; 3) part of the concrete floor of
the centrel réservoir was removed by Lomits Bevelopment-GCempasy from the
Site; and 4) where the reservolr botloms were lefl in place, Lomiia Bevelopment
Gompany made 8-inch wide circular trenches in conceniric circles approximately
13 feet apart to permit water drainage to allow percolation of water and sludge
present in the reservoirs into the subswrface.

b, There s nto consistend trend in the vertical distribution of detecied concentrations
of petrolewm hydrocarbon compounds that can be discerned from soil boring data
te date. Although, the majority of the sforementioned highest detected TPH
concentrations were obtained from the 2.5-foot depth samples, there were
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muliiple locations where the highest concentrations were in the 5-foot or 10-foot
samples, This may be due to the nature of previous development activities by
Lomita Pevelopment-Gompany at the Site (Le., the construction and demolition
of the former reservoirs and site grading in preparation for development of the
residential tract).

¢ On May 11, 2010, Environmental Engineering and Contracting, consultants
hired by Girardi and Keese, conducted exploratory trenching in order 1o locate
and tdentify the obstructions that have been frequently encountered during the
advancement of shallow soil borings at many of the residential homes
investigated to date, Regional Board staff observed the encountering of an
approximately 8-inch thick concrete slab extending at the trench excavation
termination depth of @ feet, 2 inches. The Pacific Soils Engineering Report
dated January 7, 1966 siates that the reservoirs were lined with a “four inch
blanket of reinforced concrete”. These obstructions are presumed to be remnpants
of the concrete liners of the former reservoir,

d. Results from the 169 Iuterim Residential Sampling Reporis submitied to the
Regional Board through November 17, 2010 indicate that for surface and
subsurface soil sampling (0 1o 10 feet bps), the cancer risk index estimate is
between (¢ and [0 for 107 residentfal parcels, between 10 and 10 for 60 parcels,
and exceeded 100 for 2 parcels. In the area where the highest cancer index is
documented, SVOCs (i.e. Benzo(a)pyrene, benzo{a)anthracene,
benzo(biluoranthene and chrysene), benzene, and ethylbenzene were the
primary chemicals of potential concern {COPCs) contributing to the cancer risk
index,

For the Carousel neighborhwod investigation, the Regional Board is using the
most protective cancer risk screening levels recommended by the State and
federal governments, which is one in one miliion {1 x 10°%) additional risks. For
sereening purposes, the Regional Board routinely uses the most conservative
(health-protective assumptions) risk based screening levels of 1 x 10 for the
target chemical, This screening level is based on a target risk fevel at the lower
end of the US Environmental Protection Agency (USEPA) risk inanagement
range of ene-in-a-million risk {1 x 10} for cancer risk and & hazard guotient of
R

The presence of a chemical at concentrations in excess of a CHHSL does not
indicate that adverse impacts (o human heaith are oceurring or will occur, but
suggests that further evaluation of potentisl human health concerns is warranted
{Cal-EPA, 2005} It should also be noted that CHMHSLs are nof intended 10 “set
.. final cleanup or action levels to be applied at contaminated sites® (Cal-EPA,
20035).

e. Results from the 169 Interim Resideniial Sampling Reporis submitted o the
Regional Board through Noevember 17, 2010 also indicate that for the sub-slab
soil vapor data cellected from the residential parcels, the cancer risk index
estimate was between & and 10 for 147 parcels, between 10 and 100 for 20
parcels, and greater than 100 for 2 parcels, The two highest cancer risk index
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were estimated as 530 and 120. In most cases, benzene was the primary
contributor to the cancer risk index estimate,

f. The Office of Environmental Health Hazard Assessment (OEHHA) performed a
quantitative risk evaluation of TPH using surface and subsurface (0 1o 10 feet bgs)
sotl TPH fractionation data for the 41 residentizl parcels (Table 3). Based on the
risk calculation, OEHHA estimated maximum exposures for a child and compared
the resulting exposure estimates of reference dosages with that provided by DTSC
interim guidance dated June 16, 2009, OEHHA concluded that aromatic
hydrocarbons in the C-9 to C-32 range at five parcels exceeded their reference
values for children (Exhibit 1),

g. The San Prancisco Bay Regional Water Quality Control Board developed the
Bnvironmental Screening Level (ESL) as puidance for determining when
concentration of TPH may present a nuisance and detectable odor, The ESL, based
on caiculated odor indexes, for residential lnd-use: Is 100 mygrkg for TPHg and
TPHA. The soil TPHg and TPHd data obtained from the Site wese detected up to
9,800 mp/kg and 85,000 mg/kp, respectively, which exceed the ESL.

t1, Poliution of Waters of the State: The Discharger has caused or permitted waste to be
discharged or deposited where it s, or probably will be, discharged into the waters of the
state and creates, or threatens (o create, a condition of pollution or nuisance. As deseribed
in this Grder and the record of the Regional Board, the Discharger owned and/or operated
the site in a manner that resulted in the discharges of waste. The constituents found at the
site as described in Finding B constitute “waste” as defined in Water Code section
1305C(d)). The discharge of waste has rasulted in pollution, as defined in Water Code
seclion 13050(1). The concentration of waste constituents in soil and groundwater excesd
water quality objectives contained in the Water Quality Contrel Plan for the Los Angeles
Region (Basin Plan), ircluding state-promulgated maximum contaminant levels, The
presence of waste at the Site conslitutes a “nutsance” as defined in Water Code section
130500m). The waste is present at concentrations and locations that “fs infuriows fo
health, or is indecent, or offensive to the senses, or an obsiruction 10 the free use of
property, so as to interfere with the comforable enfoyment of life or property . .. and
falffecis at the same lime an enfire community or neighborhood, or any considerable
rumber of persons,although ihe extent of the amnoyance or damage inflicted upon
individuals may be unegual”

12, Newd for Technical Reports: This Order requires the submittal of technical or
monitoring reports pursuant to Water Code section 13267, The Discharger is required
1o submit the veports because, as described in the Findings in this Order, the Discharger
is responsible for the discharge of waste that has caused pollution and nuisence. The
reports are necessary Lo evaluate the extent of the impacts on water quality and public
health and 1o determing the scope of the remedy.

T Water Code section 13267 authorizes the Regional Board to require any person who has discharged,

discharges, or Is suspect of having dischurged or discharging, waste to submit fechnical or monitoring
program yeports,
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potenticty—respensible—p : ! Substantial evidence

indicates that éhc Dlsuhargﬁr caused or pcm‘mtcd waste {o be discharged into waters of state
and is therefore appropriately named as a respansible party in this Order, Shell owned and
operated the Site. then sold the propenty 1o the developers, leaving in place three reservoirs
and_residual setroleumn hydrocarbons in at least one tank and in_soil undemeath and
surrounding the reservoir. The residual petroleym hvdrocarbons are still present af the Sie
and continue to cause pellution and nuisance as documented in this Order and the Regjonal
Board liles. Hewever—the The Regional Board witl-eertinuets has investigated swhether
additional—_ potentially responsible parties (including, but not limited o, Lomita
Drevelopment Company, Richard Barclay, Barclay-Hollander-Curci, Dole Foods, Ing.
Barclay Hollander Corporation and/or any of its successors) and has determined that

Barclay Hollander Corparation caused or permitted the discharge of waste at the Site and

MM%MF—WMW%&&QM&WMMW&HW&WM

eﬂMe}aHemeehaﬂﬂweHhe»Sﬁ@ BHC cmd/or its predecessor purchased the Site with
explicit knowledge of the presence of the petroleum reserveirs and the presence of residual

petroleum hydrocarbons and conducted various activities, including partially dismantling
the concrete in the reservoirs and grading the onsite marerials, thereby spreading the waste,
The residual petroleum hydrocarbons. are stilf present st the Site and continue to cause
potlution and nuisance as documented fn this Order and the Regional Board files, BHC s a
wholly-owned subsidiary of Dole. ncluding BHC as 2 resnonsible party in this Order is
consistent with orders of the Siatg Water Resources Control Board construing Water Code
seciion 13304 naming former ewners who had knowledpe of the activiiics that resulted in
the dis dmlmr e and the le al abilit 10 wmmlzhe, continuing discharre,® Includine BHC
¢ seclion 13304(]) because BUC i@(‘&!gﬂ
ollutio ¢ were, uniawful sioce. 4t least 1949.2 1 the
Reuomi Bc)ar{f i‘}ewmes aware or d.nv ciher res mnsrhln partes it will consider naming
such persons in this Order,

14, The-Discharger Shell, in a leiter to the-Reglonal Board dated May 5, 2010 (Exhibit 2),
stated that i is considering a variety of potential alternatives that can be applied at specific

8 seea,. c, g, Sm;f. Wdlcr B(_mrd Order Mo WO 02-13 {Wenwest, Ine ) State Wiser Board Order WO 89-8
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parcels and in the public streets in order to avoid environmental impacts and avoid any
significant risks 1o human health at this Site. Fhe-Disebarger Shell also indicated that if it
becomes necessary for residents fo relocate temporarily 10 perform this work, the
Piseharger—Shell will take appropriate steps to minimize any inconvenience and
compensaie them for any resulting expenses,

13. tssuance of this Order is being taken for the protection of the environment and as such js
exempt from provisions of the California Environmental Quality Act {CEQA) {Pubic
Resources Code section 21000 et seq.) in accordance with California Code of Regulations,
title 14, scctions {5061(bX3), 15306, 15367, 15308, and 1532%, This Order generally
requires the Discharger to submit plans for approval prior to implementation of cleanup
activities at the Site, Mere submittal of plans is exempt from CEQA as submittal will not
cause a direct or indirect physical change in the environment andfor is sn activity that
cannot possibly have a significant effect on the enviromment. CEQA review at this Hime
would be premature and speculative, as there is simply not enough information concerning
the Discharger’s proposed remedial activities and possible associated environmental
impacts, )f the Regional Board determines that implementation of any plan required by this
Order will have a significant effect on the environment, the Regional Board will conduct
the necessary and appropriate environmental review prior to Executive Officer approval of
the upplicable plan,

16. Shell submitted 8 proposed Remedial Action Plan (RAP) on June 30, 2014 After review
of the proposed RAP, the Recional Board determined that imnlementetion of the RAP
could_have. a_sienificant impact on the enviromment and that nreperation of an

Pussuant to section 13304 of the California Water Code, the Regional Board may seck
reimbursement for all reasonable costs to oversee cleanup of such waste, abatement of the
effects thereof, or other remedial action.

17

THEREFORE, IT IS HEREBY ORDERED, pursuant to California Water Code section 13304
and 13267, that the Discharger shall cleanup the waste and abate the effects of (he discharge,
including, but not limited to, total petroleum hydrocarbons (TPH) and other TPH-related wastes
discharged to soif and groundwater at the Site in accordance with the following requirements:

L Complete Delineation of On- and Of5-Site Waste Bischarges: Completely delineate
the extent of waste in sofl, soil vapor, and groundwater caused by the discharge of
wastes including, but not limited to, TPH and other TPH-related waste constifuents at
the Site into the saturated and unsatursted zones, Assessment has been ongoing under
Regional Board oversight, buf sssessment is not yet complete, 1f ongoing
reinterpretation of new data derived from the tasks performed suggests that
modification or expansion of the tasks approved by the Regional Board is necessary for
complete assessment, the Discharger is required to submit & work pian addendurm(a),

2. Continue 1o Conduct Groundwater IMaonitoring and Reporting:

a. Continue the existing quarterly groundwater monitoring and reporting program
previousty required by the Regional Board, and
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b, As new wells are insialled, they ate 1o be ingorporated into the existing
groundwater monitoring and reporting prograim

3. Conduct Remedial Action: Initiate a phased cleanup and abatement program for the
cleanup of waste in soil, soil vapor, and groundwater and abatement of the effects of
the discharges, but not limited to, petroleum and petroleum-related contarninated
shallow soils and poilution sources as highest priority.

Shallow solls in this Order are defined as soils found to a nominal depth of 10 feet,
where potential exposure for residents andior construction and utility maintenance
workers s constdered likely (Ref. Supplemental Guidance for Human Heaith
Multimedia Risk Assessments of Hazardous Waste Sites and Permitted Facilities —
CalEPA 1996).

Specifically, the Discharger shatl:

a. Develop a pilot testing work plan, which includes 1) evaluation of the
feasibility of removing impacted s0ils to 10 feat and removal of contaminated
shallow soils and reservoir concrets slabs encountered within the uppermost 10
feat, including areas beneath residential houses; and 2) remedial options that
can be carried out where site charactesization (including indoor alr testing) is
completed; 3) plans for rejocation of residents during soil removal getivities,
plans for management of excavated soil on-site, and plans to minimize odors
and noise during soil removal, The Discharger is required to submit this Pilol
Test Work Plan io the Regionsl Board for review and approval by the
Executive Officer no later than 60 days after the date of issuance of this Order.
Upon approvai of the Pilot Test Work Plan by the Exscutive Officer, the
Discharger shall implement the Pilot Test Work Plan submit the Pilot Test
Repost that includes the findings, conclusions, and recommendations within
120 days of the issuance of the approval of the Pilot Test Work Plan.

b, Conduct an assessment of any potential environmental impacis of the residual
concrete slabs of the former reservoir that includes: (1) the impact of the
remaining concrete floors on waste migration where the concrete floors might
stili be present; (2) whether there is a need for the removal of the conerete; and
(3) the feasibility of removing the concrete floors beneath (i) unpaved areas at
the Site, (if) paved arcas at the Site, and {iii) homes at the Site, The Discharger
is required to submit this environmenial impact assessment of the residual
concrete slabs 1o the Regional Board na later than 30 days after the completion
of the Pilot Test.

¢, Prepare a full-scale impacted soil Remedial Action Plan (RAP) for the Sie.
The Discharger is required to submit the RAP to the Regional Board for
review and approval by the Executive Officer no later than 60 days after the
date of the Executive Officer’s approval of the Pilot Test Report,

I The RAP shall include, at 2 minimum, but is not Hmited o
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A detailed plan for remediation of wastes in shallow soil that
will ingorporate the results from the Soil Vapor Extraction
Pilot Test purrently being performed.

A plan 1o address any impacied area beneath any exisiing
paved areas and conerete foundations of the homes, if
warranted;

ili. A detailed surface containment and soil management plan;

An eveluation of all available options including proposed
selected methods for remediation of shullow soil and s0il
vapar; urud

Continuation of interim measures for mitigation according (o
the Regional Board approved imerim Remediation Action
Plan (IRAM™),

A schedule of'actions to implement the RAP,

1. The RAP, at a minimun, shall apply the following guidelines and Policies
¢ cleanup wastes in soil and groundwater. The cleanup goals shall

inciude:

Soil cleanup goals set forth in the Regional Board®s Inrerim
Site Assessment and Cleanyp Guidebook, May 1990, waste
concenirations, depth to the water table, the nature of the
chemicals, soil conditions and texture, and attenuation
trends, human health protection levels set forth in USEPA
Regional  Screening  Levels  (Formerly  Preliminary
Remediorion CGools),  for evaluation of the potential
intrusion of subsurface vapors (soil vapor) into buildings
and subsequent impact 1o indoor alr quality, California
Envirenmental Protection Ageney's Use of Human Heath
Sereening Levely (CHASLS) in Evaluation of Contaminated
Progerties, dated lanuary 20035, or i1s latesi version, and
Total Petroleum Hydrocarbon Criteria Working Group,
Volumes |through 5, 1997, 1998, 1999; Commeoenwealth of
Massachusetts, Department of Environmental Protection,
Characterizing Risks Poged by Petrolenwm Contaminated
Sites: Implementation of MADEP VPH/EPH approach;
MADEP  2002:  Commonwealth  of  Massachusetts,
Department  of  Environmental  Protection,  Updared
Peiroleran Hydrocarbon Fraction Toxicity Values for the
VEH/EPH/APH Methodology, MADEP 2003;
Commonweslth  of  Massachusetts,  Department  of
Environmental Protection, Method for the Determination of
Air-Phase Pewroleum Hydrocarbons (APH) Final, MADEP
2008, Soit vapor sampling requirements are stated in the
DISC nterim Guridance and the Regional Board’s Advisory
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w Active Soil Gus Investigations, dated January 28, 2003, or
its latest version, DTSCs Guidance for the Evaluation and
Mitigation of Subswface Vapor Intrusion to Indvor Alr,
revised Februury 7, 2003, or its latest version, USEPA Risk
Assessment Guidance for Superfund, Parts A through £
USEPA User's Guide for Evaluating Subsurface Vapor
Intrusion  into  Buildings, 2003; USEPA  Supplementsl
Guidance for Developing Soil Screening Levels for
Superfund Sites, 2002; USEPA Supplemental Guidance for
Comparing Background and Chemical Concentrations in
Soil for CERCLA Sites, 2002; CalEPA Selecting Inorganic
Constitents as Chemicals of Potential Concern at Risk
Assessments at Hazardous Wasle Sites and Permitled
Facilities, CalEPA DTSC, Februoary 1997, CaiEPA Use of
the Morthern and Seuthern Californin Polynuclear Aromatic
Hydrocarbons (PAH) Studies in the Manufactured Gas Plant
Site Cleanup Process, CalEPA DTSC, July 2009, Cleanup
goals for all contaminant of concerns shall be based on
residential (1.e., unrestricted) fand use.

Groundwater cleanup goals shall at & minimum achieve
applicable Basin Plan water quality objectives, including
California®s  Maximum  Contaminant Levels or  Action
Levels for drinking water as established by the California
Diepartment of Public Health, and the State Water Resources
Control Board's “Antidegradation Policy” (State Board
Resolution No, 68163, at a point of compliance approved by
the Regional Board, and comply with other applicable
implementation programs in the Basin Plan,

The  State  Water  Resources  Contrel  Board's
“Antidepradation  Pelicy”,which requires attainmeni of
backpround levels of water quality, or the highest fevel of
water quality that is reasonable in the event that background
fevels cannot be restored.  Cleanup levels other than
background must be consistent with the maxinum benefit (o
the peopie of the State, not unreasenably affect present and
anticipated beneficial uses of waler, and not result in
exceedence of water quality objectives in the Regional
Board's Bavin Plan.

The State Water Resowrces Control Board’s “Policies and
Procedures for Investigation and Cleanup and Abatement of
Discharges Under Water Code Section 13304 {Siate Hoard
Resolution No. 92-49), requires cleanup to background or
tha best water quality which is reasonable if background
levelg pannet be achieved and sets forih criteria o consider
where ¢leanup to background water quality may not be
reasonable.
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1L The Discharger shall submit site-specific eleanup goals for residential (fe.,
unrestricted) land use for the Executive Officer’s approval concurrent with
the subimitial date of the Pilor Test Report, The proposed sile-specific
cleanup goals shall include detalied technical rationale and assumptions
underlying each goal,

V. Upon approval of the RAP by the Executive Officer, the Discharger shall
implement the RAP within 60 days of the issuance of the approval of the
RAP,

d. Confinue to conduct residential surface and subsuiface sofl and sub-slab sofl
vapor sumphing under the current Regional Beard approved work plan dated -
September 24, 2809, 11 the ongolng reinterpretation of new assessment data
derived from the tasks described in the work plan suggests that modification or
expansion of the tasks proposed in the RAP is necessary for complete cleanup,
then the Discharger shall submit addenda to the September 24, 2009 work plan
to the Regional Board for review and approval by the Executive Officer no
tater than 60 days of the date of issuance of this Order.

g, If the ongoing groundwater moniltoring and investigation warrants, the
Discharger shall;

Lo Install new wells in order o complete the groundwater monitoring
well network and o fully delineate the impacted groundwater plume,
and

il. Prepare a detsiled impacted groundwater RAP. The chiona] Board
wilt set forth the due date of the groundwater RAP at a later date.

4. Publie Review and Invelvemcont:

a. Cleanup proposals and RAP submitted 1o the Regional Board for approval in
somplisnce with the terms of this Grder shall be made avallable (o the public
for u minimum 30-day period fo allow for public review and comment, The
Repional Board will consider any comments received before taking final action
on a cleanup proposal and RAP,

b. The Discharger shall encowrage public participation, The Discharger is
required (o prepare and submit a Public Participation Plan for review and
approval by the Executive Officer, with the goal of having the Reglonal Board
provide the stakchpiders and other interested persons with:

L Informaiion, appropriately targeted to the lieracy and translational
needs of the community, sbout the investigation and remeadial
neiivities concerning the discharges of waste at the Site; and

L. Periodic, meaningful opporunities to review, comment upon, and o
influence investigation and cleanup activities at the Site,
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¢. Public participation activities shal! coincide with key decision making points
throughout the process as specified or as directed by the Executive Officer of
the Regional Board.

d. The Discharper shall prepare drafl environmental documentation evaluating
the potential.envirormental impacis associated with the implementation of the
RAP and submit to the Repional Board as directed by the Executive Officer,

Time Schedule: The Discharger shall submit all required technical work plans and
reports by the deadlines stated in this Order, which are summarized in Table 4. As
field activities at this Site are in progress, additionnl technical documents may be
required andfor new or revised deadlines for the technical documents may be issued.
Therefore, Table 4 may be updated as necessary. The Discharger shail continue any
remedistion or monitoring  activities undl such time as the Executive Officer
determines that sufficient cleanup has been accomplished to fully comply with this
Order.,

The Regional Board's authorized representative(s) shall be allowed:

a. Eniry upon premises where a regulated facility or activity is locsted,
conducted, or where records are stered, under the conditions of this Qrder;

b, Access to copy any vecords that are stored under the conditions of this
Order;

¢, Access to inspect any facility, equipment (including monitoring and control
equipment), praciices, or operations regulated or required under this Order;
and

d. The right to photograph, sample, and monitor the Site for the purpose of
ensuring compliance with this Order, or as otherwise authorized by the
California Water Code. '

Contractor/Consultant  Qualifications A California licensed professional civil
engineer or geologist, or a certified engineering geologist or hydrogeolopist shall
conduct or direct the subsurface investigation and cleanup program. All technical
documents required by this Order shall be signed by and stamped with the seal of the
above-mentioned qualified professionals.

This Order is not intended 10 permit or allow the Discharger 1o cease any work
required by any other Order issued by this Regional Board, ner shail it be used as a
reasen to stop or redireet any investigation or cleanup or remediation programs
ordered by this Regional Board or any other agency. Furthermore, this Order does
not exempt the Discharger from compliance with any other laws, regulaijons, or
ordinances which may be apphicable, nor does it legalize these waste weatiment and
disposal factlities, and it leaves unai¥ected any further restrictions on those facilities
which may be contained i other statues or required by other agencies,

The Discharger shall submit 30-day advance notice to the Regional Board of any
planned changes in name, ownership, or control of the facility; and shall praovide 30-
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day advance notice of any planned physical changes o the Site that may affect
compliance with this Order. In the event of & change in ownerslip or operator, the
Discharger aiso shall provide 30-day advance notice, by letter, to the succeeding
ownerfoperator of the exisience of this Ovder, and shall submil a copy of this
advanee notice 10 the Regional Board.

Abandonment of any groundwater weli(s) at the Site must be approved by and
reported 1o the Executive Officer of the Regional Board at least 14 days in advance,
Any groundwater wells removed musi be replaced within & reascnable time, at a
locatton approved by the Executive Officer. With writlen justification, the Executive
Officer may approve of the abandonment of groundwater wells without replacement,
When a well is removed, all work shall be compieted in accordance with California
Depariment of Water Resources Bulletin 74.90, “California Well Standards,”
Monitoring Well Standards Chapter, Part 171, Sections 16-19.

The Regional Board, through its Executive Officer or other delegate, may revise this
Order as additional information becomes available. Upon request by the Discharger,
and for good cause shown, the Executive Officer may defer, delete or extend the date
of compliance for any action required of the Discharger under this Order, The
authority of the Regional Board, as contalned in the California Water Code, to order
investigation and cleanup, in addition to that deseribed herein, is in ne way Himited
by this Order,

- Any person aggrieved by this action of the Regional Board may petition the State

Water Resources Control Board (State Water Board) to review the action in
accordance with Water Code suction 13320 and Calilornia Code of Regulations, title
23, sections 2050 and following. The State Water Board must receive the petition by
5:00 p.m., 30 days afler the daie of this Order, except that if the thirtieth day
following the date of this Order falls on a Saturday, Sunday, or state holiday, the
petition musi be received by the State Water Board by 5:00 p.m. on the next business
day. Copies of the law and regulations applicable 1o filing petitions may be found on
the Internei at;
lztrp:!/www.waterboards\c-a.govfpublEcmnmices/pelitions/wal{:rnquality
or will be provided upon reguest,

Failure to comply with the terms or conditions of this Order may resulf in imposition
of civil lisbilities, imposed either administratively by she Regional Board or
judicially by the Superior Court in accordance with Sections 13268, 13308, and/or
13350, of the California Water Code, andfor referral to the Attorney General of ihe
State of California,

None of the obligations imposed by this Order on the Discharger are intended 0
constitute a debt, damage claim, penalty or other civil action which sheuld be tmiled
or discharged in a bankruptey proceeding, Al obligations are imposed pursvant to the
police powers of the State of Califeria intended o protect the public health, safety,
welfare, and ervironment,
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Ordered by: Date:

Deboral Sraith

Chief Deputy Exgentive Officer
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Carousel Tract Environmental Investigation Timeline

Date

Significant Actions/Reports

MNotes

March 11, 2008

BTSC informed LARWGCS about
former Shell Qif Company Tank
Farm

May 2008

LAWRQCE initiated an
environmental investigation

'December 2008

LAWRGCE approved proposed
work plan submitted by Shell to
investigate contaminates of
concern

December 31, 2008

LARWQLB issued California
Water Code § 13267
Investigative Order

October 15, 2009

Shell submitted Final Phase | Site
Characterization Report

March 2011

LARWOCR issued Cleanup and
Abatement Order No. R4-
201100646

February 22, 2013

Shell submitted Site-Specific
Cleanup Goal Report

May 2013

LAWRQCH issued a fact sheet
providing information and
advising of comment period for
Site-Specific Cleanup Gool Report

30-day comment period ending
June 24, 2013

June 24, 2013

City submitied comments to
Site-Specific Cleanup Goal Report

Forwarded reports by Everett &
Associates and Soil/Water/Air
Protection Enterprise

July 18, 2013 City Council conducted Presentation by Dr. Lorene
workshop to allow presentation | Everetf and James T. Wells PhD
by Mr. Sam Unger, Executive raising concerns related to
Director of LARWQCRE environmental conditions

July 29, 2013 City Council adopted Resolution

No. 13-081 declaring the
existence of an emergency in the
Carousel Tract

July 36, 2013

Letters sent to the Governor,
Attorney General, Los Angeles
County Board of Supervisors and
Mr. Unger

Reguested immediate
assistance due {o emergency
conditions in Carousel Tract

July 31, 2013

City staff, Mr. Bob Bowcock, Dr.
tverett and Mr. Wells met with
representatives of Los Angeles
County Fire Department and Los
Angeles County Department of
Public Health

City Counci! declaration of
emergency conditions
discussed and copies of Everett
& Associates reporis
transmitied for review
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Carousel Tract Environmental Investigation Timeline

Date

Significant Actions/Reports

MNotes

August 21, 2013

LARWQCB sent detailed letter 1o
Sheit denying proposed site-
specific cleanup goals and
requiring revisions {o be
submitted by October 21, 2013

LARWQCB incorporated OEHHA
Memorandum dated July 22,
2013 and UCLA Expert Panel
Interim Report dated July 24,
2013

September 11, 2013

City letter to Mr. Sam Unger

Expressing appreciation from
City Council and community for
response to Site-Specific
Cleanup Goal Report

September 24, 2013

LARWQCB community open
house CEQA scoping meeting

Request for input from
community and public agencies
related to evaluation of
environmental impacts;
comment period ends on
October 8, 2013

September 30 — October 10,
2013

LARWQCRB Public Participation
Specialist to conduct office hours
at Carson City Hall

Opportunity for LARWQCB to
meet with residents and
community stakehoiders

QOctober 8, 2013

CEQA scoping comments due to
LARWQCB from September 9
through October 8, 2013

Comment letters sent by City of
Carson and Bob
Bowcock/Barbara Post

October 10, 2013

City staff arranging for a meeting
with LARWQCB, LACOFD, Los
Angeles County Department of
Public Health, OEHHA, Mr.
Bowcock, Dr. Everett and M,
Wells PhD

Review of technical reports and
discussion of public agencies
responses and actions

Cctober 21, 2013

Shell submitted a Revised Site-
Specific Cleanup Goal Report to
LARWQCS

Shell proposed to evaluate
options that provide excavation
in specific areas and does not
include any further evaluation
associated with the removal of
homes

October 24, 2013

Los Angeles County Department
of Public Health Letter to City of
Carson

Letter stales there is not an
immediate health threat from
site conditions




Carousel Tract Environmental Investigation Timeline

Bate

Significant Actions/Reports

Notes

October 30, 2013

LARWQCB letter to Shell for
review of Community Qutdoor
Air Sampling and Analysis Report

Based on statistical tests,
LARWGCE concludes that
cutdoor air concentrations do
not differ between the site and
surrounding area. Shellis
required to address OEHHA
comments and to develop a
work plan for an additional soil-
vapor survey by November 29,
2013.LARWQCE determined on
January 13, 2014 that no
further evaluation required

October 31, 2013

LARWQCE notice on Proposed
Draft Revised Cleanup and
Abgtement Order No. R4-2011-
0046

The proposed draft order
names Dole Food Company,
Inc. as an additional responsible
party. Comments and evidence
must be submitted by 12:00
p.m. on December 6, 2013.
Dole Food Company has
requested an extension o
January 2014 to provide
comments.LARWQCB approved
extension to January 13, 2014,
On January 7, 2014, Regional
Board approved extension to
January 21, 2014

November 12, 2013

Letter to Carousel Tract Owners
and Occupants advising of
November 19, 2013 City Council
Workshop

November 19, 2013

City Council conducted
workshop with Los Angeles
County Department of Public
Health and Los Angeles County
Fire Department

danuary 8, 2014

LARWUOCE response 10
Assessment of Environmenial
impact and Feosibility of
Removal of Residual Concrete
Reservoir Slabs

Directs Shell to either remove
the residential concrete slabs as
appropriate or isolate the
residual concrete slabs beneath
the foundation of the homes
and paved areas using
engineering technigues to the
extent necessary {0 address
tong term health risks or
nuisance concerns




Carousel Tract Environmental Investigation Timeline

Date

Significant Actions/Reporis

January 13, 2014

LARWQCS response to Revised
Community Outdoor Air
Sampling and Analysis Report

LARWQCE concludes that outdoor air
concentrations do not differ between
the site and surrounding area. No
further evaluation required

January 21, 2014

Dole response 10 Proposed
Draft Revised Clegnup and
Abatement Order No. R4-
2011-0046

Dole requested to not be included in
the Draft Order since their subsidiary,
Barclay Hollander Corporation, did not
discharge any of the contaminanis of
concern

January 23, 2014

Community meeting
organized by Congresswoman
Hahn

Meeting to hear from residents and
discuss options for obtaining improved
levels of response from the Regional
Board

january 23, 2014

LARWQCB response to Revised
Site-Specific Cleanup Goal
Report

LARWOQCE identified deficiencies in
the Shell Revised Report and directed
a remedial action plan, Human Health
Risk Assessment and other ‘
environmental documents be
submitted by March 10, 2014

February 10, 2014

LARWQLB clarification and
revision to their January §,
2014 letter (effective date of
January 13, 2014) regarding
the Residential Concrete Slab
Report

LARWQCS removed reference to
reguiations for underground storage
tanks

February 23, 2014

Shell submitted a Petition for
Review and Request for
Hearing to the State Water
Resources Control Board in
the matter of Cleanup and
Abatement Order R4-2011-
0046 (CAD)

The State Water Resources Control
Board has not responded to Shell’s
petition

March 10, 2014

Shell submitted Remedial
Action Plan (RAP), Human
Health Risk Assessment
{HHRA), and draft
environmental documenis to
LARWGCE

LARWQCB set a tentative period of 20
day to review the documents and
provide opportunity for public viewing

March 19, 2014

LARWQCB filed Notice of
Preparation {NOP)

Preparation of a draft Environmental
Impact Report in accordance to the
California Environmental Quality Act
{CEQA)

March 25, 2014

LARWQCB and PCR Service
Carporation met with City's
staff

As part of the draft Environmental
Impact Report, staff discussed
transporiation, noise, and cdor
concerns with LARWQCB and PCR




Carousel Tract Environmental Investigation Timeline

April 18, 2014

LARWOQCE received comments
from LAUSD regarding the
NOP

LARWOQCB is reviewing LAUSD
comments and will provide response

Aprif 30, 2014 EARWOCE responded to LARWOQCB rejected Shell’s proposed
Shell's RAP, FS, and HHRA cieanup plan and revised RAP to be
submitted by Shell by June 16, 2014 by
5p.m,.
April 30, 2014 LARWQCE issued notice of LARWOQCR directed Shell to comply by
violation (NOV) to Sheli for June 16, 2014
failure to submit a RAP based
on approved site-specific
cleanup goals
May 23, 2014 LARWQCE met with Shell LARWQCB discussed deficiencies and
regarding the RAP revisions with Shell
June 3, 2014 LARWQCE issued notice of The deadline to submit public

opportunity for additional
public comment

commentsis 5 p.m. onJune 16,2014

june 4, 2014

LARWOQCE granted Shell a
two-week extension to submit
the revised RAP, FS, and HHRA

The revised documents are due on
lune 30, 2014

june 16, 2014

Shell submitted additional
comments regarding the
Proposed Revised Draft
Cleanup and Abatement Order
No. RB4-2011-0046

The Regional Board is reviewing Shell’s
comments

lune 30, 2014

Shell submitted the revised
RAP, FS, and HHRA to the
Regional Board

The Regional Board is reviewing the
revised documents

Juby 7, 2014

The City of Carson sent a
letter notifying the Carpusel
Tract residents of the
availability of the RAP, FS, and

The documents are part of the draft
EiR process

HHRA via the Regional Board




Carousel Tract Environmental Investigation Timeline

website

July 22, 2014

The Regionatl Board is
reviewing the RAP, F§, HHRA
and preparing the draft EiR.
Testing of property in the
Carousel Tract is ongoing

Testing result and the Regional Board
latest activities are available at:
hitp://geotracker.waterhoards.ca.gov/

August 25, 2014

The Regional Board is
reviewing the RAP, FS, HHRA
and preparing the draft EIR.

No new dates set for meeting with the
Carousel Tract residents

August 27, 2014

The Regional Board released
August 2014 community
update for the Carousel Tract

Tentative release of proposed RAP and
Draft EiR in mid October 2014

September 19, 2014

Shell submitted the RAP
Relocation Plan to the
Regional Board

Tentative release of proposed RAP and
Draft EIR at end of October 2014, and
meeting with the Carousel Tract
resident is projected to begin on
November 2014

Octobher 8, 2014

The Regional Board continues
preparation of Draft EIR and
review of the RAP

The Regional Board required the RAP
addendums to be submitted by Shell
on October 20, 2014. Mesting with
the Carousel Tract residents is
projected to occur in the middle of
November 2014

Cctober 15, 2014

The Regional Board schedulad
community meetings

The Regional Board mailed invitations
of community meetings to the
Carousel Tract residents

October 15, 2014

Shell submitted addendums to
the RAP, F5, and HHRA

The documents are posted on the
Regional Board wehbsite

November 5, 2014

The Regional Board released
the draft EiR proposed RAP for
public review and comment

The draft EIR, proposed RAP and
support documents are available at
the Carson Library, the Los Angeles
Regional Board Office and website




Carousel Tract Environmental Investigation Timeline

November 12,15,18,20,
2014

The Regional Board heid
community group meetings
with Carousel Tract residents

The discussion was centered on the
draft EIR and proposed RAP

November 22, 2014

The Regional Board hosted a
public meeting at the Carson
Community Center

The discussion centered on the draft
EIR and proposed RAP

December 3, 2014

City of Carson Environmental
Commission received the draft
EIR and proposed RAP for
review

City staff will submit the Commission’s
comments to the Regional Board

December 8, 2014

The Regional Board notified
Dole Food Company Inc.
{Dole) of its intention to revise
the Cleanup and Abatement
Crder No, R4-2011-0046 CAQ)

Barclay Hollander Corporation
{Barclay), a wholly-owned subsidiary
of Dole, to be named as responsible
parties to the Carousel Tract
contamination

December 24, 2014

Barclay sent a written request
to the Regional Board

Barclay submitted additional written
evidence, and schedule a formal
evidentiary hearing with the Regional
Board

January &, 2015

Barclay sent a follow up letter
to its December 24, 2014
Letter to the Regional Boara

Barclay submitted additional
documeniary evidence to the Regional
Board

January 6, 2015

Shell sent a letter to the
Regional Board

Shell is opposed to Barciay’s requests
to submit additional evidence and for
a formal evidentiary hearing

January 7, 2015

Integrated Resource
Management, inc. {IRM)}
responded to Barclay's
December 24, 2014 Letter

IRM requested appropriate notice and
opportunity to be heard for Carousel
Tract residents. IRM also commented
on the substance of the revised CAQ
and attached documentary evidence

January 9, 2015

The Regional Board sent an
electronic letter to all interest
parties

The Regional Board will consider
additional commentis on pending
procedural request by 5 p.m., January
16, 2015
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[ January 15, 2015

Site Cleanup Program Staff
(SCP Staff) of the regional
Board sent a response letter
objecting inclusion of
additional evidence into the
record as requested by
Barclay Hollander Corporation
{Barclay)

SPC Staff is requesting opportunity to
respond if a hearing for additional
evidence is granted by the Chief
Deputy Executive Officer of the
Regional Board

January 16, 2015

Barclay sent a lefter to the
Regional Board

Barclay clarified its scope 1o submit
additional evidence, seek clarification
from the Regional Board, and request
timing of evidential hearing.

February 20, 2015

The Regional Board released a
“Notification of Work” to the
public

Land {public streets} and aerial
phdtographic syrvey activities are
tentatively scheduled from March 2,
2015 to March 20, 2015 for the
Carousel Tract and surrounding area

February 27, 2015

The Regional Board replied to
parties and interested persons

The Regional Board accepted Mr.
George Bach deposition dated
MNovember 19, 2014 into
administrative record

March 11, 2015

The SCP Staff provided
explanations to assumptions
and copies of graphic results

The explanation addressed the three
assumptions in memo dated March
20, 2014 from Dr. C.P. Lal to SCP Staff

Regional Board

April 2, 2015 SCP Staff, Barclay, and Shell Barclay is requesting inclusion of Mr.
subimitted comments o the George Bach deposition dated
Regional Board regarding the November 19, 2014 into
revised CAQ administrative record. SCP Staff and
Shell opposed its inclusion
April 17, 2015 The Regional Board sent letter | Informing alf parties and interest
to all parties and interested persons of the separation of functions
persons between the Advising Team and SCP
Staff. The Regional Board intends to
issued final action regarding Tentative
Revised CAO on or after Aprit 24, 2015
April 22, 2015 Barclay sent a letter to the Barclay is reguesting delay of final

action regarding the Tentative Revised
CAO until depositions of the SCP Staff
are completed
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