CITY OF CARSON 701 East Carson Street

Legislation Text

File #: 2015-527, Version: 1

Report to Mayor and City Council
Tuesday, July 07, 2015

Discussion

SUBJECT:

CONSIDER STATUS REPORT ON THE REGIONAL WATER QUALITY CONTROL
BOARD ENVIRONMENTAL INVESTIGATION AND CARSON DECLARATION OF THE
EXISTENCE OF A LOCAL EMERGENCY WITHIN THE CAROUSEL TRACT (CITY
COUNCIL)

. SUMMARY

This item is on the agenda to provide updates at all regularly scheduled City Council
meetings related to the environmental investigation of the Carousel Tract.

. RECOMMENDATION

CONSIDER and DISCUSS.

lll. ALTERNATIVES

TAKE such other action the City Council deems appropriate that is consistent with
the requirements of law.

IV. BACKGROUND

On June 22, 2015, the Los Angeles Water Quality Control Board (Regional Board)
provided staff a copy of the petition that Barclay Hollander Corporation (Barclay) filed with
the State Water Resource Control Board (State Water Board). The purposes of the petition
are to request the State Water Board to review, petition for stay, and petition to submit
supplemental evidence and to conduct a hearing - In the matter of Cleanup and Abatement
Order No. R4-2011-0046 (CAQO) (Exhibit No. 1).

Irrespective of the State Water Board ruling on Barclay’s petition, the Regional Board’s
review of the Environmental Impact Report (EIR) and the Remedial Action Plan (RAP) of
the Carousel Tract is proceeding accordingly. There is no definite date when the Regional
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Board will release the final version of the EIR and the RAP to the public. Additionally, Shell
Oil (Shell) activities in the Carousel Tract will continue as previously approved by the
Regional Board.

Testing of property in the Carousel Tract is continuing and the latest reports are
posted on the Regional Board’'s website at:

<http://geotracker.waterboards.ca.gov/profile report.asp?

As of March 10, 2015, the completed Residential Sampling Activity is as follows:

o 272 homes have been screened for Methane. (95%)

o 273 homes have had soils sampled and vapor probes installed. (96%)
o 273 homes have had vapor probes sampled. (95%)

o 261 homes have had indoor air sampled. (91%)

) 244 of 261 homes have had their 2" round of indoor air sampling. (94%)

Timeline of Activities

A general timeline that tracks past and current activities of the Carousel Tract
environmental investigation is included as (Exhibit No. 2).

V. FISCAL IMPACT

None.

VI. EXHIBITS

1. Barclay Petition to the State Water Board. (pgs. 3-277)

2. Carousel Tract Environmental Investigation Timeline. (pgs. 278-286)

Prepared by: Ky H. Truong, Public Safety and Community Services Manager
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Pursuant to section 13320 of the California Water Code and section 2050 of Title 23 of the
California Code of Regulations (CCR), Barclay Hollander Corporation (“Barclay” or “Petitioner™)
hereby petitions the State Water Resources Control Board (“State Board”) to review and vacate the
Revised Cleanup and Abatement Order No. R4-2011-0046 (“Revised CAQ™), issued by Deborah
Smith, Chief Deputy Executive Officer of the California Regional Water Quality Control Board for
the Los Angeles Region (“Regional Board™) on April 30, 2015, The Revised CAO was issued PUrsy-
ant to California Water Code section 13304 and entitled Revised Cleanup and Abatement Crder
No. R4-2011-0046 Requiring Shell Gil Company and Barclay Hollander Corporation to Cleanup and
Abate Waste Discharged to Waters of the State Pursuant to California Water Code section 13304 at
the Former Kast Property Tank Farm, Carson, California (File No. 97-043),

I NAME AND ADDRESS OF PETITIONER

Barclay Hollander Corporation

c/o Patrick W. Dennis

Gibson, Dunn & Crutcher LLP

333 South Grand Avenue

Los Angeles, CA 90071-3197

Telephone: 213.229.7000

Facsimile: 213.229.7520

il. THE SPECIFIC ACTION OR INACTION OF THE REGIONAL BOARD
WHICH THE STATE BOARD IS REQUESTED TO REVIEW AND A COPY

OF ANY ORDER OR RESOLUTION OF THE REGIONAL BOARD WHICH
IS REFERRED TO IN THE PETITION

The State Board is requested to review the Regional Board’s issuance of the Revised CAQO. A
true and correct copy of this order is attached to this Petition as Exhibit A. Additionally, true and
correct copies of the following orders and draft orders of the Regional Board, which are referred to in
this Petition, are attached hereto: Cleanup and Abatement Order No. R4-2011-0046, dated March 1 1,
2011 ("CAG™), attached to this Petition as Exhibit B; Draft Cleanup and Abatement Order No. R4-
2011-0046, dated October 31, 2013 (“Draft CAO™), attached to this Petition as Exhibit C; and Re-
vised Draft Cleanup and Abatement Order No. R4-2011-0046, dated December 8, 2014 (“Revised

Draft CAQO”), attached to this Petition as Exhibit D
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HI THE DATE ON WHICH THE REGIONAL BOARD ACTED OR REFUSED
TO ACT OR ON WHICH THE REGIONAL BOARD WAS REQUESTED TO
ACT

The date of the Regional Board’s issuance of the Revised CAQ is Aprif 30, 2015,

V. A FULL AND COMPLETE STATEMENT OF THE REASONS THE ACTION
OR FAILURE TO ACT WAS INAPPROPRIATE OR IMPROPER

As set forth in detail in the Statement of Points and Autherities (see Part VI, infra), the issu-
ance of the Revised CAO by the Regional Board was inappropriate and improper for the following
reasons: (1) the Regional Board failed to afford Barclay the due process to which it was entitied un-
der the United States and California Constitutions and the California Administrative Procedure Act
(CAFAT), Govt, Code, §§ 11340 ef seq.; (2) the Regional Board’s finding that Barclay is liable under
section 13304(a) of the Water Code for “spreadling] the waste” or “contribut]ing] to the migration of
the waste” is not supported by evidence; (3) the Regional Board’s finding that Barclay merely
“spread the waste” or “contributed to the migration of the waste” does not support lability under sec-
tion 13304(a) of the Water Code; and (4) Barclay is exempt from liability under section 13304 be-
cause all of the acts for which the Revised CAO purposts to hold it responsible occurred before 1981,
were lawful at the time, and are therefore protected by the safe harbor of section 13304()) of the Wa-
ter Code.

V. THE MANNER IN WHICH PETITIONER IS AGGRIEVED

Petitioner is aggrieved because of the reasens set forth in Section IV above.,

VI, - THE SPECIFIC ACTION BY THE STATE OR REGIONAL BOARD WHICH
PETITIONER REQUESTS

Petitioner respectfully requests that the State Board accept this Petition and vacate the Re-
vised CAO,

VIL  STATEMENT OF POINTS AND AUTHORITIES IN SUPPORT OF LEGAL
ISSUES RAISED IN THE PETITION

3

PETITION FOR REVIEW OF REVISED CAO NO. R4-2011-8846




20
21
22
23
24
25
26
27
28

Gibson, Dunn &
Crutcher LLP

H.

{i1.

Page
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A, Barclay Was Denied Due Process. oo 2
B. The Revised CAO’s Findings Do Not Support Liability Under Porter-Cologne. ... 3

1. The Revised CAO Is Wrong On The FactS....ocoovovoovoeooeoeos 3

2. The Revised CAO Is Wrong On The Law. .o 4
C. Barclay Is Protected By The Safe Harbor Of Water Code Seetion 13304(7). ..., 6
Factual Background ... i e 8
FHSOrICal FACLS oot 10
A Between 1923 And 1928 Shell Purchased The Site And Constructed Three

Large Reservoirs On Tl oo e 10
B. Shell Actively Operated The Site As An Oil Storage Facility From 1928 Until

L0 50 eeeeteeeeeeeeeeeeeeeeeoeeeee 10
C. Activity Increased At The Site After A Tragic Death Occurred In March 1965, ... 11
D Barclay Signed An Agreement To Purchase The Site From Shell On October

20, TO05. r e e 12
E, Between December 15, 1965 And January 1966, After Shell Gives Barclay

Permission, Barclay’s Soils Engineer Entered The Site, And Barclay’s

Supervisor And Grading Contractor Followed Later In January 1966, .................... 12
F. The Pacific Soils January 7, 1966 Preliminary Soils Report Set The Stage For

Demolition And Burial Of The Concrete In Place, Followed By Spreading And

Compaction Of Berm Soil In Former Reservoirs, None Of Which

Demonstrates “Explicit Knowledge” By Barclay Of Contamination. ... 13
G. The County Engineer Took Firm Control Of The Oversight Of Demolition

And Grading Of The Former Reservoirs Between January 28 And February 4,

FOBO. o e et 14
. Despite Intermittent Delays, A Shell Inspector Confirmed In A Memorandum

Dated August 15, 1966 That The Last Of The Residual Materials Left Behind

By Shell In Reservoir 7 Had Been Removed Completely. ..o £5
I. The Concrete Floors Were Ripped Only After They Were Clean, And The Fact |

That They Were Ripped Has Been Confirmed By Multiple Sources. ..o, 16
J. Between February and August 1966, Durting Grading Of The Site, Rarclay

TABLE OF CONTENTS

Implemented A Protocol For Removing Oil-Saturated Soil From The Site....o......... 17
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IV,

K. The Only Report Of Oil In Any Pacific Soils Report Is Found In A
Memorandum Dated March 11, 1966 Describing The Results of A “Drainage
Study” Where “Oil Stains™ And “Oily” Seil Were Encountered In Borings To
Test Sotl Permeability. oo e 18
L. In Reservoir 6, After The Concrete Floor Had Been Ripped, The Walls Broken
On Top Of The Floor, And A Vibrating Sheep’s Foot Used To Settle Berm
soil Into The Cracks, Barclay Began Spreading More Clean Fill Soil in 8-Ineh
Lifts On Top Of The Broken Conerete In A Portion Of The Former Reservoir. ...... 19
M. Title Passed On October 1, 1966; Rough Grading Was Completed By the End
of 1968; And Grading Bonds Were Released By January 23, 1970, ..o, 19
Procedural FACES ...t 20
Al The Regional Board Orders Shell To Investigate The Site. ..o 20
B. The Acosta Plaintiffs File Suit Against Shell, Barclay And Others.. ... 21
. Shell Demands Thai The Regional Board Name Dole And Barclay As
DIESCRATEETS. .ot et 21
D. The Regional Board Issues The CAO And It Becomes Final As To Shell............. 21
2 The Regional Board Charges Shell For Its Time Investigating Barclay.................... 22
F. The July 2013 NOUFCAIOM. c...ooviorvireeee et 23
I. Dr. Jeflrey Dagdigian, An Expert In The Fate And Transport Of
Petroleum Hydrocarbons, Explains How The Fill Soil Placed By
Barclay In The Former Reservoirs First Became Contaminated Only
After Compaction Was Complete Through Upward Movement of
Contaminants That Had Been Located Beneath The Reservoir Floor
Bottoms Without Barclay’s Knowledge. ... 24
2. In 1997 Shell Sent The Regional Board “A Report To Complete A
Repair Of The Backfill Of Reservoirs No. 1 And No. 2,” Which The
Regional Board Approved, Describing Upward Movement Of Oil In
Nearly [dentical Circumstanees. ... oo 26
G. The Regional Board Issues The Proposed Draft Order. ..o 28
I. The Dratt CAO Mischaracterized Barclay’s Activities At The Site............. 28
2. Barclay’s Conduct Was Lawful And It Complied With The Applicable
Environmental Standards At The Time..........oooovooiiies .30
a. The Standard Of Practice For Residential Builders In The
1660s Did Not Require Investigation For Pollution At Sites
That Were Previously Used For Oil Operations. .......oooovevvvevenonn . 30

b Barclay Obtained All Necessary Approvals From Public
Agencies, None Of Which Required Environmental
Investigation, And None Of Which Showed Concern That
The Property May Be Unsafe For Residents. .....................
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Applications Following Public Hearings. ........c...cccooverinnn... 33
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pxpressed Any Concerns About Potential Health
Effects From Polltfion. .o e, 34
(iiy  The Planning Commission Did Not Require Any
Environmental Diligence When It Approved
Barclay’s Subdivision Map. ..o 36
(ivi  The Department Of Real Estate Issued Final Reports
Allowing Barclay To Sell Carousel Homes, Knowing
The Former Use Of The Property And Bverything
flse lis Diligence Revealed. oo 37
(v} The Area Surrounding The Site Was “Oil Country,”
Where Close Proximity Of Humans And Oil Was
Common And Not Viewed As Unsafe During The
Late 19608, (e 38
The Regional Board Is Put Under Intense Political Pressure To Name Barclay
To The Order By Entities Who Have a Financial Stake in the Qutcome. ..., 40
The Comment Period On the Draft CAO Closes, Shell Sues Barclay. And Shell
And The Acosta Plaintitfs Continue To Communicate With The Regional
BOARG. o e 41
The Regional Board Reopens The Comment Period For Shell. oo 42
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Deborah Smith Unilaterally Changes The Revised Draft CAO Before Issuing
D e e, 48
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I Introduction

The Porter-Cologne Water Quality Control Act (“Porter-Cologne™) limits the jurisdiction of
voth the State Board and the nine Regional Water Quality Control Boards, of which the Regional
Board is one. Water Code section 13304(a), which is part of Porter-Cologne, provides in part: “Any
person who has discharged or discharges waste into the waters of this state in violation of any waste
discharge requirement or other order or prohibition issued by a regional board or the state board, or
who has caused or permitted . . . waste to be discharged or deposited where it is, or probably will be,
discharged into the waters of the state and creates . . . a condition of pollution or nuisance, shail upon
order of the regional board, clean up the waste or abate the effecis of the waste. .. " (Wat. Code,
§ 13304, subd. (a).} Barclay is not liable under any of these criteria.

it is beyond dispute that Shell Oil Company (“Shell”), not Barclay, discharged 100% of the
petroleum hydrocarbon contaminants at the Kast Property in what is now Carson, California (“Prop-
erty” or “Site”). Afier 40 years of storing oil in leaky reservoirs, Shell sold the Property to a prede-
cessor of Barclay without disclosing the leaks. The developers built houses on the Property and sold
them in the late 1960s and early 1970s. In 2008, after discovering contamination nearby, the Region—
a} Board directed Shell to conduct environmental testing at the Site, which revealed the presence of
petroleum hydrocarbons. In 2011, the Regional Board named Shell as the responsible party. With no
basis to challenge the CAO, Shell began pressuring {and illegally paying for) the Regional Board to
investigate and name Barclay as another responsible party, first alieging—wiibout.a shred of evi-
dence—that Barclay brought contaminated fill soil onto the Property. Later, other parties with a
purely financial interest in having Barclay named—parties to hitigation pending in the Los Angeles
County Supertor Court of which the staft and Regional Board are aware (the “Aeosta Litigation™ and
the “Carson Litigation™ }—joined forces with Sheil to improperly influence the Regional Board to
name Barclay for their own financial gain,

The Revised CAQ is the result of an unfair process that denied Barclay due process. It is un-

supported by the evidence, it 1s contrary to clearly established law, and it must be vacated.

b See Adelino Acosié, el al. v. Shell Oil Company, et al., Case No, NC(53643 and Related Cases,
* See City of Carson v, Shell Oil Company et al., Case No. BC499369.
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A, Barclay Was Denied Due Process.

The Revised CAO is the product of a fundamentally flawed and unfair proceeding—paid for
by Shell, a party adverse to Barclay—that deprived Barclay of due process. Under the United States
and California Constitutions and the APA, Barclay’s due process rights were violated by the Regional
Board.

First, Barclay was denied due process because Shell-—an adverse party which pressured the
Regional Board solely because it had a direct financial interest in having Barclay named— was ille-
gally retmbursing the Regional Board for the efforts that the Prosecution Team, including their coun-
sel, spent considering whether to name Barclay, building an administrative record to do so, and draft-
ing the necessary documents, including the Revised Dvaft CAO itself and the recommendation to
Smith to name Barclay. (Part V.AL, infra.) As aresult of these payments—unauthorized and illegal
under the Cost Recovery Program-—the Regional Board had a financial incentive to investigate and
name Barclay, a violation of Barclay’s due process rights. {Wat. Code, § 13304, subd. (c); People v.
Vasquez (2006) 39 Cal.4th 47, 64 [holding that “pecuniary conflicts of interests on a judge’s or pros-
ecutor’s part pose a constitutionally more significant threat to a fair trial than do personal conflicts of
interest™].)

Second, Barclay’s right to an impartial adjudicator was violated because the Regional Board
tailed to adequately separate its adjudicative and prosecutorial functions and because Sam Unger, the
Executive Otficer of the Regional Board and the leader of the Prosecution Team, appointed Deborah
Smith, his direct subordinate, as adjudicator. (Part V.A.2, infra; Govt. Code, §§11425.10,
subd. (a)(4), 11425.30, subd. (a)(2).) Indeed, Unger confirmed in his deposition that “there was nev-
er really any establishment of the [prosecutorial] team, per se.” (Ex. E [Unger Dep.] at 197:12-19))
And Smith assumed the role of prosecutor——a separate and independent due process violation (Govt.
Code, §§ 11425.10, subd. (a)(4), 11425.30, subd. (a){1)—when she modified the Draft Revised CAQ,
without notice to Barclay, to include new and previously undisclosed purported facts and purported
violations of law.

Third, the Regional Board’s nearly five-year delay in naming Barclay to the CAQ deprived

Barclay of any opportunity to challenge the Remedial Action Plan (“RAP”) to which I, the

2
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Acosta Plaintiffs, and the City of Carson agreed, but with which Barciay disagrees. Subjec‘tiﬁg Bar-
clay to pay for or implemeni a RAP that it opposes and that it had no role in crafting (and no reason
to do so at the time) would be a profound violation of due process. (Part V.A3, infie; Govt. Code
§ 1142510, subd. (a}1).)

Fourth, in issuing the Revised CAO, the Regional Board failed to develop and rely upon an
adequate administrative record, and what record exists does not support naming Barclay. (Part
VA4, infra; Govi, Code, §§ 11425.10, subd. {(a)(6), 11425.50.)

Fifth, in developing the inadequate administrative record that does exist, the Regional Board
used biased and unfair procedures, which repeatedly favored Shell and the Acosia Plaintiffs and dis-
favored Barclay. (Part V.ALS, infra.y This included extensive improper ex parle contacts wiih TEPrE-
sentatives of adverse parties, who provided the Prosecution Team with responses to Barclay’s com-
ments and other information of which Barclay had no notice and to which it had no opportunity to
respond. (Jd.)

And sixth, the Regional Board failed to hold an evidentiary hearing, which due process and
the State Board counsel require under these circumstances, (Part V.A.6, infia.)

B. The Revised CAQ’s Findings Do Not Support Liability Under Porter-Cologne.

The Revised CAQO’s findings lack evidentiary support and a factual basis. The Revised CAQO
both misstates critical facts and fails to support its findings with evidence. The law requires more.

1. The Revised CAQO s Wrong On The Facts,

The Revised CAO bases its determination that Barclay is a responsible party in part on its
finding that Barclay had “explicit knowledge of . . . the presence of residual petroleum hydrocarbons
and conducted various activities, including partiaily dismantling the concrete in the reservoirs and
grading the onsite materials. These activities spread the waste at the site, and contributed to the mi-
gration of the waste through soil and groundwater,” (Ex. A [Revised CAO] at p. 10, italics added.y
Yet there is no evidence that Barclay knowingly “spread the waste” or “contributed to the migration

of the waste” in any manner that caused or contributed towards the conditions that mandate the clean-

" Exs. A-D refer to exhibits attached to the Petition for Review, filed concurrently on June 1, 2015.
Exs. E-UUU refer to exhibits attached to the Authenticating Declaration of Patrick W. Dennis in
Support of Petition for Review, filed concurrently on June 1, 2015.
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up today. Indeed, all of the available evidence shows that Barclay spread i1 soil that it did not be-
lieve had any petroleum when it graded the Site. In the Acosia Litigation, the only four surviving
eyewitnesses to Barclay’s placement and compaction of the berm fill soil testified that they had a
good vantage point from which to observe the soil as it was spread out broadly in shallow lifis, and
they saw no oil and detected no oil in the soil; it was clean when put in place. There is no evidence to
the contrary. (See Part V.B.1, infra.)

Moreover, Dr. Jeffrey Dagdigian, an expert on the movement of oil in the environment, has
determined that the fill soil placed by Barclay in the areas located above the former reservoir bottoms
becarmne contaminated only after it was put there when contamination left by Shell moved upward into
the clean 11l soil through capillary action, buoyancy, and other upward pressures. Dr, Dagdigian has
gathered and reviewed substantial evidence that lead to his conclusions, but the most compelling
proof” of Dr. Dagdigian’s opinion arrived in the form of a 1997 report prepared for the Regional
Board by Shell as part of the approval process for the decommissioning of two similar 0il reservoirs,
The report described an upward movement of similar contaminants through soil in nearly identical
circumstances. Specifically, Shell Reservoirs 1 and 2 were built at the same time as the reservoirs at
issue here, constructed in the same concrete-and-berm style, and operated as storage receptacles for
30 years longer than Shell Reservoirs 5, 6, and 7 at the Site. Shell’s 1997 report confirms that Reser-
voirs 1 and 2 leaked in the same manner as those located at the Site—i.e., contaminants escaped
through weak points in the bottoms of the reservoirs, leaving high concentrations of contamination in
the deeper soil for many years until it was able to migrate upward when the reservoir bottom was
broken up and fill soil was compacied on top of it. Because the burden of proving Barclay’s 1espon-
sibility is on the Regional Board, the Revised CAQ cannot be issued in contravention of this expert
evidence without proof that the facts are to the contrary, but the Revised CAQ is silent on the subject.
(See Part V.B.1.b, infra.}

2. The Revised CAD Is Wrong Onr The Law.

Even if the Revised CAO’s finding had been supported by evidence, which is not the case,
there is no State Board precedent for holding Barclay liable for supposedly “spread|ing] the waste” or

“contribut[ing] to the migration of the waste.” The Revised CAO cites State Board decisions that, in
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rare circumstances inapplicable here, hold current owners and former owners who were in possession
of property at the time of a discharge responsible for the clean-up and abatement of contaminants dis-
charged by others. (Ex. A [Revised CAO] atp. 11, fn. 13.) Barclay is neither. Barclay is not a cur-
rent owner nor did any discharges occur during its brief prior ownership of the Property. The undis-
puted facts are that Shell comtaminated the Property before selling it to Barclay’s predecessor. Ac-
cordingly, the Revised CAO goes beyond the limits of the Regional Board’s jurisdiction, as estab-
lished by section 13304(a) and as interpreted by State Board precedent. (See Part V.B.2.a, infra.)

There is also controlling case law holding that after contaminants have already been dis-
charged, there 1s no Lability under section 13304(a) for inadvertently causing those contaminants fo
be moved to another focation through an action intended (o achieve an innocent purpose. {(Redev,
Agency of the City of Siockion v. BNSF Ry, Co. (9th Cir, 2011) 643 ¥.3d 668, 677-78.) In City of
Stockton, a railroad had installed a french drain under a track for water drainage, but that had the un-
intended effect of serving as a conduit for the transport from one property to another of petroleum
contarninants that had been discharged from a neighboring facility. (/d) The court held that the rail-
road had no liability as a “discharger” under section 13304(a) on those facts.‘ The same rule applies
for Barclay, which, assuming the Regional Board’s incorrect facts were true, would have only moved
contaminants that had already been discharged by Shell for the innocent purpose of refilling the res-
ervoirs 1o bring them to grade and in a manner that would promote adequate drainage. (See Part
V.B.2.Db, infra.)

Moreover, the plain meaning of the statuie limits the jurisdiction of the Regional Boards to is-
sue clean-up and abatement orders only to dischargers. It therefore prohibits orders such as the Re-
vised CAO, which require someone who has discharged nothing to be responsible for the discharges
of someone else. Over fifteen years ago, however, the State Board adopted an interpretation of this
language that departed from the statute’s plain meaning when it held owners accountable for clean-up
and abatement of contamination discharged by someone slse.

Following enaciment of Porter-Cologne, which became effective in 1970, until enactment of
the 1980 amendments, which became effective Januvary 1, 1981, not a single State Board decision

held a non-discharging owner responsible for the discharges of others under section 13304(
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review of the legislative history of the 1980 amendments to Porter-Cologne found no mention even of
the idea of expanding the categories of persons that could be subject to a Regional Board order de-
spite the fact that, at about the same iime, the terms “owners, operators and arrangers” were specifi-
cally being adopted to define responsible persons in CERCLA and its California equivalent, the Haz-
ardous Substances Account Act (“HEAA”), which were enacted, respectively, in 1980 and 1981, In
other words, there was no change in the language of section 13304(a) to justify the change in the
State Board’s interpretation; nor is there anything in ihé legislative history of the 1980 amendments
to section 13304 to support the State Board’s view,

The State Board d@césions cited in the Revised CAO that purport to expand the definition of
what it means to “cause or permit . . . waste o be discharged” have never been tested in any reporied
decisions of the California Courts of Appeal or the California Supreme Court, but we intend to test
them in this case if necessary. There are so many reasons why it is wrong to hold Barclay responsi-
ble on the evidence before the Regional Board that it hardly seems fitting to bring up a ground as
fundamental as statutory interpretation. But we do so, in part, because it provides us with the oppor-
tunity to emphasize that holding Barclay responsible as described in the Revised CAQ requires an
unprecedented and unsupported expansion of State Board precedent. The Regional Board should not
have expanded the rules laid down by State Board precedent because those precedents need to be nar-
rowed, not expanded, insofar as they are based on the State Board’s indefensible departure from the
plain meaning of section 13304(a). (See Part V.B.2.c, infra.)

. Barclay Is Protected By The Safe Harbor Of Water Code Section 13304(j).

biven if Barclay could be properly identified as a discharger under section 13304(a), which is
not the case, Barclay nevertheless has no liability under Porter-Cologne because its conduct was law-
ful at the time. Water Code section 13304(;} provides: “This section does not impose any new labil-
ity for acts occurring before January 1, 1981, if the acts were not in violation of existing laws or regu-
lations at the time they occurred.” (Wat. Code, § 13304, subd. (j}.)

All of Barclay’s activities at issue here occurred well before 1981 so the burden of proof is on
the Regional Board to establish Barclay’s liability in light of section 13304(j), and the Revised CAQ

fails to meet that burden. The Revised CAO makes only the conclusory statement that “[ijncluding
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[Barclay] as a responsible party is consistent with Water Code section 13304(3) because Lomita or
[Barclay|’s actions that resulted in creating pollution and nuisance were unlawful since at least
19497 (Ex. A [Revised CAO! at p. 11} In support, the Revised CAQ cites in a foomote three code
provisions that Barclay allegedly violated: Health and Safety Code section 5411, Fish and Game
Code section 5650, and Los Angeles County Code section 20.36.010. (Jd. at p. 11, fn.14.) The Re-
vised CAQ does not ciie any specific provisions or elements of those laws or any case or interpretive
authority as to how they were enforced in 1965-66, much less any relevant evidence to satisfy the
Regional Board’s burden of proof that Barclay’s acts from 1965-66 were indeed in violation of any
existing laws at the fime they occurred.

In fact, the evidence establishes that Barclay complied with existing laws at the time. Multi-
ple public agencies oversaw Barclay’s development of the Carousel project, and all confirmed that
there were no “violation[s] of existing laws or regulations at the time” Carouse! was graded and built
in the late 1960s. Two of these agencies, the Los Angeles County Engineer, governed by the County
Building Code, U.B.C. § 7014, subd. (c) (1965), and the California State Real Estate Commissioner,
governed by the Subdivided Lands Law, Business & Professions Code §§ 11000-11200, were re-
quired by statute to confirm whether the project complied with applicable faws, and they confirmed
it. The Planning Commission and Regional Board of Supervisors also held public hearings before
giving subdivision map approval and granting Barclay’s request for a zoning change. All of these
agencies were well informed about the project and exercised their discretion to approve it. Indeed,
every soils report was reviewed by the County Engineer, including the memorandum in which the
soils engineer observed “oil stains” as part of its investigation of soil permeability. Each agency
signed off on the project. Because the Real Estate Commissioner and County Engineer were required
to confirm compliance with the law, sign-off meant that Barclay was found to be in compliance with
the laws then in existence. And because the Planning Commission and its staff were familiar with
applicable law, it is inconceivable that they would have approved Bafciay"s subdivision map and a
zoning change from heavy industrial (M-2) to residential (R-1) if they had believed Barclay had vio-
lated any laws. In contrast, the lack of the Regional Board’s familiarity with the applicable laws at

the time is clear given that the Revised CAO asserts Barclay violated Fish and Game Code section
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5650, despite the fact that section did not apply to groundwater contamination at the time. (Part
V.C.2.b, infra.) These facts alone establish that all of the elements for safe harbor protections under
section 13304(3) have been met, and the Revised CAQ identifies no evidence to contradict these facts
or otherwise meet the Regional Board’s burden of proof,

section [3304() was adopted to protect compliant dischargers against the effects of the 1980
amendments to Porter-Cologne. Those amendments allowed the Regional Boards to hold dischargers
responsible for cleaning up and abating the consequences of past discharges, and without the safe
harbor, previously-comphant dischargers would be liable under the amendments for the contaminat-
ing effects of their otherwise tawful discharges.

If Barclay was a discharger, and it was not, then it was a discharger in compliance with all
then-applicable laws, and is therefore protected by the safe harbor provision under section 13304().
(wee Part V.C, infra.)

1L Tactual Backeround

“To meet the requirement of fairmess, the Regional Board, before acting on . . . proposed or-
ders, must ensure that there is a factual and legal basis in the record for its decision and must indicate
its reasoning and the factual basis for its decision to the affected parties.” (In the Matter of Project
Alpha, State Board Order No. WQ 74-1, at *3; see also Topanga Ass'n for a Scenic Cmiy. v. City of
L.A.(1974) 11 Cal.3d 506, 514-15 [an agency “must render findings sufficient both to enable the par-
ties to determine whether and on what basis they should seek review and, in the event of review, to
apprise a reviewing court of the {legal] basis for the [agency’s] action,” and the findings must “bridge
the analytic gap between the raw evidence and ultimate decision or order,” disclosing “the analytic
route the . . agency traveled from evidence to action™}; City of Brentwood v. Centr. Valley Reg'l Wa-
ter Quality Contrel Bd. (2004) 123 Cal. App.4th 714, 720 [Regional Boards bear the burden of prov-
g the elemenis of an offense under Porter-Cologne].)

The Revised CAO does not satisfy these requirements. It purports to recite the facts concern-
ing Barclay’s activities at the Site on pages 4 and 10-11, but these descriptions gloss over the details

in ways that mischaracterize the facts, utterly failing to “bridge the analytical gap between the raw
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evidence and ultimate decision or order.” There is a significant disparity between what is thus de-
scribed in the Revised CAO and what the evidence shows.

This lack of clarity is exacerbated by the failure to cite evidence in anything but the most gen-
eral terms. Although the Revised CAU occasionally refers to “the record” in general terms, there is
no reference to admitting evidence, identification of a record, or specification of what parts of any
evidence or record are relied upon to support finding Barclay to be a responsible party under sec-
tion 13304(a)." When asked for factual support at their depositions, members of the Regional
timony to support the Regional Doard’s factual assertions. (Bx. F [Ayalew Dep.] at 73:10-74:3,
T4:18-76:16, 159:6-9, 243:22-244:5, 84:15-22, 229:22-230:5, 109:18-110:3, 166:17-20; Bx. E linger
Dep.} at 213:2-217:20, 97:8-14, 232:20-233:15, 234:7-10, 235:5-12.) Such “conclusory findings
without reference to the record are inadequate.” (Envil. Prot. Info. Cir. v. Cal Dep’t of Forestry &
Fire Prot. (2008) 44 Cal 4th 459, 517, citation omitted.)

In light of these crippling shortcomings in the Revised CAQ, below is a summary of the his-
torical and procedural facts in this matter. 1f anything in the statement of facts below is contrary 1o
any of the findings in the Revised CAQ, it should be treated as an objection to the findings, for cach
of the facts below is supported by substantial evidence. The Revised CAQ does not refer to any evi-

dence in the record that contradicts these facts, and Barclay is not aware of any ?

' The Regional Board’s decision must be based “exclusively on evidence of record in the proceed-
ing and on matters officially noticed in the proceeding.” {Govt. Code, § 11425.50, subd. (c); see
also Govt. Code, § 11425.10, subd. (a)(6) [“The decision shall be in writing, be based on the rec-
ord, and include a statement of the factual and legal basis of the decision as provided in section
11425.50.71.) Itis axiomatic that evidence must be admitted, and therefore be admissible, to form
part of the record. (Sece Govt. Code, § 11513 [providing rules governing admissibility of evi-
dence in administrative adjudications].)

" The law places the burden of proof on the Regional Board to establish that Barclay meets the def-
mition of a “discharger” in Water Code section 13304(a) before it may issue a clean-up and
abatement order naming Barclay. (Ciiy of Bremtwood v. Cenier Valley Reg’l Water Quality Con-
frol Bd (2004) 123 Cal.App. 714, 720.) Accordingly, even were the Regional Board to disregard
the evidence cited in support of the facts presented below, which it should not do because the evi-
dence is both overwhelming and credible, disregarding competent evidence alone would not be
enough to sustain liability, for the Regional Board must also have affirmative evidence to sustain
its {indings, and there is none. (See, c.g., Schutte & Koerting, Inc. v. Reg’l Water Quality Control
Bd. (2007) 158 Cal. App.4th 1373, 1383-84 [citing Civ. Proc. Code, § 1094.5(c) and stating abuse
of discretion is established if the administrative order “is not supported by the findings, or the
findings are not supported by the evidence”].) '
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THE, Flistorical Facts

The following chronology summarizes the evidence relating to work performed at the Site.”

A, Between 1923 And 1928 Shell Purchased The Site And Constructed Three Large
Reservoirs On It

In 1923 Shell purchased the Site from Mary Kast, and thereafter referred to this oil storage facili-
ty as the Kast Tank Farm or the Kast Property, (Ex. TTT [1/21/14 Itr.] at Tab 16 {SOC 1-3].)

Between approximately 1924 and 1928 Shell excavated three large reservoirs on the Site using
the soil from the excavation to form the reservoir berms. (Jd. at Tab 137 {1923 Ground level pho-
to}; Tab 138 [1928 Aerial Photograph].)

= The mside of each reservoir was lined with concrete about four inches thick, which was “reip-
forced” with thin wiring, and covered with a roof. (/d. at Tab 7 [Bach Dep.] at 34:7-35:11;
40:22-41:15; Tab & [Vollmer Dep.] at 164:10-105:16.) :

v The three reservoirs had a combined reported capacity of 3.5 million barrels. (Jd. at Tab 60
ICGLA 1)

@ Additional soil iaken from the Site was used to form so-called “safety berms” between each
tank and another berm around the perimeter of the entire property. The purpose of the safety
berms was to contain the contents of the reservoirs in the event of a breach of one of the pri-
mary berms. (/d. at Tab 7 {Bach Dep.] at 48:12-49:20, 42:3-17 )

v In 1966 the reserveirs were described as follows:

-,

# “The earthen walls of the reservoir are generally about fifteen feet in height and have a
slope ratio of 1-1/2:1.7

“The bottom and sides of the reservoir are lined with a four inch blanket of reinforced
concrete.”

N7

-5

# “The reservoirs are nearly 30 feet deep and covered by wood roofs.” (/d. at Tab 66
[CARSBON 348-3541)

B. Shell Actively Operated The Site As An Oil Sterage Facility From 1928 Until
1959,

The Site was an integral part of Shell’s refinery facilities, some of which were located less than a
mile away along Lomita Boulevard at a refinery that was sometimes called the “Shell Wilmington
Refinery.” (/d. at Tab 4 [Schultz Dep.] at 68:13-69:3, 69:17-70:23.)

Shell numbered the reservoirs on the Site beginning from the south at Lomita Boulevard, and
moving toward the north, as Reservoir 6, Reservoir 5, and Reservoir 7, respectively. (/d. at Tab
60 [COLA 1];id. at Tab 8 [Vollmer Dep.] at 34:25-35:12, 36:4-9, 36:19-37:3)

All of the fact citations in this section refer to documents submiited with Barclay’s January 21,
2014 submission to the Regional Board, attached to the Declaration of Patrick W. Dennis in Sup-
port of Petition For Review as Exhibit TTT. This exhibit includes Barclay’s letter, Tabs 1-359,
the Dagdigian Report, the Shepardson Report, and the Williams Report.
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o Reservoirs 1 through 4 were located at the Shell Wilmington Refinery and were constructed
by Shell at around the same period in the 1920s as Reservoirs 5, 6, and 7. {/d. at [Dagdigian
Report] at p. 3.}

Although available information indicates that the reservoirs were primarily used 1o store crude
oil, there is evidence that other materials, including heavy 160 degree flash point oil, heavy oils,
and bunker fuels were also stored in the reservoirs. (/d. at Tab 25 [SOC 120577}, Tab 26 [SOC
1205751, Tab 28 [SOC 120556]; Tab 330 {8/31/2010 Shell Chemical Storage and Use Question-
naire].)

The reservoirs leaked during Shell’s operations.

®  The patiern of contamination now known to exist in columns of high-concentration petroleum
hydrocarbons beneath the bottoms of the reservoirs shows that most of the contamination
leaked from joints where the concrete walls and floors in the reservoirs were joined. (Jd. at
[Dagdigian Report] at p. 31.)

= Shell has produced two documents in the deossg Litigation thal confirm these leaks were
known by Shell as early as 1943, (Jd. at Tab 23 {SOC 120589-550] at 120589 [“Reservoir
No. 6. .. 1943 Repair leak in concrete lining”}; Tab 22 [SOC 120591-594] at 120593 [“Res-
ervoir No. 6 ... 1943 Repair leak in concrete lining”).)

= In fact, Reservoir 6, which Shell reported to be leaking in 1943, was also reported by Shell to
be leaking 16 years later in 1959, (/d. at Tab 24 [SOC 120584-585] at 120584.)

Shell ceased its aciive operation of the Site in 1959. (Jd. at Tab 26 [SOC 1205751 [“The reser-
voirs are essentially empty at this time, and are held on the basis of stand-by storage.”].)

= While documents indicate that Shell kept the property available even afier that time for poten-
tial use as a standby storage [acility, there is no evidence as to whether it actually used the
Site again or, if it did, for what purpose.

o Throughout the late 1950s and early 1960s, Shell received various offers to purchase or oth-
erwise use the Site. Shell organized inspections of the Site for potential purchasers and ob-
tained appraisals of the likely value of the Site during this time. (/d. at Tab 48 [SOC 120536];
Tab 29 [SOC 120544-120545] )

= In 1959, someone at Shell, in an internal memo, pointed out that the Site was no longer being
used for crude oil siorage purposes and Reservoir 7 “constitute]s] an affractive nuisance
which is a matter of some concern io Wilmington Refinery officials because of the possibility
of children entering and being injured or killed.” (Jd. at Tab 24 [SOC 120584-120585] at
120585, italics added.)

C. Activity Increased At The Site After A Tragic Death Occurred In Mareh 1965,

In March 1965 there was an unfortunate accident at the Site resulting in the death of a young
child, {Jd. at Tab 1 [Harkavy Dep.] at 286:12-23, Ex, 38.)

o Changes were made between January 1965 and September 1965 that served to eliminate
sumps and other fow points on the property. Shell owned the Site at the time and presumably
did this work. (/d. at [Dagdigian Report] at pp. 92, 95-97; Tab 7 [Bach Dep.] at 35:24-40:5;
Tab 8 [Volimer Dep.] at 34:25-39:5, 87:2-88:13 [“the berm that runs right through there...had
been removed already™].)
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D. Barclay Signed An Agreement Te Purchase The Site From Shell On October 20,
1965,

Richard Barclay signed a formal offer to purchase the Site from Shell on October 20, 19657 (1d.
at Tab 33 [SOC 22-23].) Terms of the agreement included, among other things:

= All underground pipes on the property to be removed.

= Close of escrow contingent on zone changing from heavy industrial (M-2) to residential (R~

1)
7 Barclay to obtain engineering report on the Site.

Barclay was not told at the time of purchase (nor at any other time) about leaks in the reservoirs.
({d. at Tab 2 [Curei Dep.] at 52:8-23; Tab 7 [Bach Dep.] at 64:16-65:16; Tab & [Vollmer Dep.] at
67:1-11.)

E. Between December 15, 1965 And January 1966, After Shell Gives Barclay Per-
mission, Barciay’s Seils Engineer Entered The Site, And Barelay’s Supervisor
And Grading Coniractor Followed Later In January 1966,

I a letter dated December 15, 1965, Shell gave Barclay permission to enter the Site to begin de-
commissioning the former reservoirs so that the land could be used for residential housing. {Id. at
Tab 42 [SOC 38-61].)

Barclay’s soils engineer, Pacific Soils Engineering, Inc. (“Pacific Soils™ entered the property
sometime before January 7, 1966 to perform its preliminary soils investigation. (Jd. at Tab 66
[CARSON 348-354])

o In the Preliminary Soils Report, dated January 7, 1966, Pacific Soils indicates the “results of
lits] field investigation.” (Id. at Tab 66 [CARSON 348-354] at 348.) That investigation took
place between December 15, 1965, the date of the letier in which Shell gave Barclay permis-
sion to have its contractors enter the Site, and January 7, 1966, the date of the report.

® The Preliminary Soils Report states that “[wlork is underway at the present time fo waste
from the site the water and sludge present in the reservoirs.” (Jd)

@ A second soils report was issued on January 27, 1966, modifying the first in certain respects.
(Id. at Tab 44 [CAR 293-2641)

7 As described in our 2011 Letter, at this time, Richard Barclay was representing a development

business, which acted through Lomita Development as the purchaser of the Site. (Ex. TTT
[1/21/14 Lir] at Tab 2 [Curci Dep.] at 31:14-32:6, 46:9-47:8, 296:6-297.25; Tab 1 [Harkavy
Dep.j at 69:16-22.) Lomita Development was a joint venture formed between entities controlled
by Richard Barclay, his brothers Donald and Robert, Mike Hollander, and Shurl Curei. {{d. at
Tab 134 [BHC 50-821]; Tab 43 [SOC 71-72]1.) All of these entities were rolled up info a corpora-
tion that was later incorporated as the entity now named Barclay Hollander Corporation, which
was acquired by Castle & Cooke, Inc. in 1969, and Castle & Cocke, Inc. later changed its name to
Dole Food Company. Inc. (/d. at Tab 133 [BHC 3-6]; Tab 135 [BHC 106-107]; Tab 136 |BHC
133-134}; Yab 355 [Amended Statement and Designation by Foreign Corporation dated
8/12/1991].) The Revised CAO properly does not name Dole as a responsible party since Dole
had nothing to do with the Carousel development; it is only Barclay’s present-day corporate par-
ent. (/d. at Tab 333 19/15/2011 Ltr.} at pp. 12-13.) Accordingly, it would have been improper to
name Dole in the Revised CAG no matter what the outcome with respect to Barclay. (Jd. at Tab
333 [9/15/2011 Lir.] at pp. 23-25.) AN
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Barclay’s grading contractor, Lee Vollmer, and Barclay’s job supervisor at that time, George
Bach, both recall in their sworn testimony that they arrived to begin demolition and grading oper-
ations in late January 1966. (/d. at Tab 7 {Bach Dep.] at 37:19-24; 50:7-12: 318:12-21; 320:14-
18; Tab 8 [Vollmer Dep.] at 36:10-14; 37:16-19; 92:20-23; 146:25-147:3; 275:18-23.)

Both Bach and Vollmer also recall that Reservoirs 5 and 6 were completely clean when they ar-
rived; Reservoir 6 (next to Lomita Boulevard) and Reservoir 5 (the middle reservoir) had no re-
sidual malerials remaining in them. (Jd. st Tab 8 [Vollmer Dep.] at 34:25-35:12; 37:7-15;
141:17-142:4; Tab 7 {Bach Dep.] at 40:12-24, 50:18-51:1.) “[B]oth of them were very clean, re-
ally . .. [jlust plain concrete . . . [and] looked like they had never been used for anything. They
were that clean” and required no further work to rid them of oil or other materials. (/4. at Tab §
[Volimer Dep.j at 34:25-35:12; 37.7-15; 141:17-142:4)

“  In a letier to Barclay dated October 25, 1965, however, Shell indicaied that certain quantities
of liquids remained in all three of the reservoirs at the Site. (Jd. at Tab 36 [SOC 45-46] at 45.)

It is not known who removed the residual materials that had been reported in the October 25,
1965 letter to be present in Reservoirs 5 and 6, but which was no longer present when Vollmer
and Bach arrived in January. Nor does the soils report dated January 7, 1966 identify who was
performing the “work” during the time of its own preliminary soils investigation (12/15/65 to
1/7/66), which it reported was “underway at the present time to waste from the site the water and
sludge present in the reservoirs.”

F. The Pacific Seils January 7, 1966 Preliminary Soils Report Set The Stage For
Demolition And Burial Of The Concrete In Place, Followed By Spreading And
Compaction Of Berm Soil In Former Reserveirs, None Of Which Demonstrates
“Kxplicit Knowledge” By Barclay Of Contamination,

Pacific Soils issued its “Preliminary Soils Report” on January 7, 1966. (Id. at Tab 66 [CARSON
348-3541.)

The “preliminary soils investigation™ described in the Preliminary Soils Report included the fol-
lowing:

» “Due to the low permeability of the surface soils, water tends to pond in the topographically
tow areas of the tract.” {(/d at p. 349.)

©  “An old sump, reported to be only three feet in depth” was identified immediately to the east
of Reservoir 5. (Jd.)

= Eight 24-inch borings were taken, ranging in depth from 21 to 35 feet. (Jd) Logs of the hor-
ings were attached. (/d. at pp. 352-54.) There was no mention of oil in the logs.

= “in addition, several cuts were made in the earth berms thereby allowing the material to be
classilied.” (/d. at p. 349.) There was no mention of oil in this berm soif anywhere in the
constraction files.

The Preliminary Soils Report also “includes . . . recommendations for developing the parcel of
property.” ({d. at p. 348.) These included the following:

o “In order to develop the property 1t will be necessary to fill in the reservoirs and flatien the ex-

isting berms.” (Id at p. 349)

s Pacific Soils provided two options for disposing of the concrete Hning: “The concrete lining
of the reservoirs may either be [1] wasted from the site or [2] buried in the fill.” (/d)
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Although the decision 1o bury the concrete as the means of disposal had not yet been made, it
is Pacific Soils’ discussion of what would be required if this second alternative were adopted
that formed the basis on which the requirements for handling the concrete were eventually
built by Pacific Soils and the County Engineer. In this introduction to the subject of burying
the concrete as a means of disposal, Pacific Seils recommended that if a decision was made 1o
bury the conerete in place, the following safegnards would be needed:

» The concrete must be broken up “so as not to impede percolation of subsurface water.”
{Jd. at 350.)

» The concrete must be “buried deep enough in the fill so as not to interfere with future con-
struction” and “[n]o concrete shall be placed within 4 feet from the final finished grade.”
(1el)

Because the developers eveniually chose to bury the concrete in place, various aspects of this
protocel, with a few modifications, were carried forward and repeated in soils reports dated
January 27, 1966, Januvary 31, 1966, and March 11, 1966. (/4. at Tab 44 [CAR 293-294]; Tab
68 {CARSON 2591; Tab 74 [CARSON 251-258] )

This protocol does not differ significantly from the ones used for decommissioning reservoirs
at the time in other nearby locations and is consistent with the protocol used for decommis-
sioning Reservoirs 1 and 2 at the Shell Refinery even as recently as the mid-1990s, which was
approved by this Regional Board. (/d. at [Shepardson Report| at pp. 25-28; [Dagdigian Re-
port] at pp. 20, 101.)

G. The County Engineer Took Firm Control Of The Oversight Of Demolition And
Grading Of The Former Reserveirs Between January 28 And February 4, 1966.

On January 28, 1966, Eugene Zeller, the head of the County Engineer’s Grading Office, issued a
hand-written Grading Correction Sheet commenting on Pacific Soils’ reports dated January 7 and
27,1966, (/d. at Tab 67 [CARSON 293]))

=]

Zeller approved the plan to leave the ripped concrete in place. e imposed as conditions that
Barclay “crack the slab for purposes of drainage and compaction,” as Pacific Soils had rec-
ommended, and he added a new condition of approval that “[a] called inspection is required
for concrete placement.” (/d)

Zeller also required Barclay to bury the concrete even farther below ground than Pacific Soils
recommended, requiring a minimum of seven feet of soil above the ripped concrete tank bot-
toms instead of the four feet recommended by Pacific Soils. (/d. at Tab 67 [CARSON 293]
(“No concrete shall be placed in the fill within 7° of finish grade.”).) Zeller testified that the
County was “impos{ing| a more sirict requirement than what the soils engincer recommend-
ed.” (/d. at Tab 9 [Zeller Dep.} at 34:1-9; 37:23-38:7)

The requirement for a “called inspection™ establishes that the County Engineer exercised consid-
erable oversight over this project. In his deposition, Zeller explained that the County Engineer’s
office “wanted to be out there to see how they were doing it before . . . [the reservoir] was all
filled up” with fill soil. (/d. at Tab 9 [Zeller Dep.] at 38:17-25; 39:20-40:22)

]

Each time Barclay or its subcontractors undertook to place the broken concrete at the bottom
of a reservoir before covering it with fill soil, it was necessary to notify the County Engineer’s
office so that an inspector could be present to observe. (Jd. at Tab 9 |[Zeller Dep.] af 40:14-
22.)  In other words, the County Engineer’s office supervised this process closely. (/d. at Tab
& {Vollmer Dep.] at 109:6-11.) ~
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Ll e On January 31, 1966, Pacific Soils issued another soils report memorandum making the changes
Zeller required and complying with the requirements. (/d. at Tab 68 [CARSON 259])

¢ The County Iingineer inspector in the field with whom Zeller communicated was Bill Berg. (Jd.
at Tab 9 {Zeller Dep.) at 40:23-41:6; 41:24-44:3 )

L

41| e Ina hand written memorandum from Zeller to Bill Berg dated February 2, 1966, only five days
after the date of the Grading Correction Sheet, Zeller gave the following direction to Berg: “The

=y

5 site of this grading will eventually be a subdivision. FExtensive concrete will be placed in the fill
(sec Notes 27-30 and reports). Please contact me when conerete is to be placed in fill.” {(Jd. at

6 Tab 69 [CARSON 274])

7 #  Zeller testified that the purpose of this note was to make sure that Berg, who was the inspector

in the field, was aware of Zeller’s directive that an inspector from the County Engineer be
g present during conerete placement “to see how it complied or how they were dealing with it in
reference to the submitted soils engineer’s plans.” (/. at Tab 9 [Zeller Dep.] at 44:8-13.)

9
#  Berg was the County Engineer’s “most accomplished grading inspector.” (4. at Tab 9 [Zeller
10 Dep.]at 42:19-43.2.)
11 # Berg would not have approved any procedures if he thought they would cause conditions to
become unsafe for future homeowners at the Site. (Jd. at Tab 9 [Zeller Dep.] at 45:10-24.)
12
e Thereafier, the County Engineer had an inspector in the field each time there was concrete place-
13 ment, and Barclay’s grading contractor testified that they “did come [to the sitc] on a several-
times-a-week basis.” (/d. at Tab 12 [Anderson Dep.] at 38:14-39:20; Tab & [Vollmer Dep.] at
14 71:13-72:1; 112:6-12.)
I5 H. Iespite Intermittent Delays, A Shell Imspector Confirmed In A Memerandum
Dated August 15, 1966 That The Last Of The Residual Materials Left Behind By
16 Shell In Reservoir 7 Had Been Removed Completely.

17) e When Barclay arrived at the Site to begin grading, the only reservoir where residual materials still
remained was Reservoir 7. (Jd. at Tab 66 [CARSON 348-354] at 350; Tab 2 [Curci Dep.] at
18 86:22-87:17, Tab 7 [Bach Dep.| at 96:20-97:1; 117:13-119:3; Tab 8 [Vollmer Dep.] at 377243,

194 e  Shell sent inspectors to the property to check on progress until Barclay’s work on the reservoirs
was completed. A Shell memorandum confirmed in April 1966 that Reservoirs 5 and 6 were
20 “empty” and “clean.” (Jd. at Tab 47 [SOC 120420-1204217 at 120420.)

211 o Reporling on the status of the reservoir work, a Shell inspector confirmed that Reservoirs 5 and 6
were empty it May 1966, (/d. at Tab 49 [SOC 120418-120419].)

22
e Removal of the materials from Reservoir 7 was achieved as follows:
23
= Readily-flowing liquid in the reservoir was siphoned out with vacuum trucks provided by
24 Barclay’s subcontractor, Chancellor & Ogden. (Jd. at Tab & [Vollmer Dep.] at 153:11-21,
159:24-160:3; Tab 7 {Bach Dep.] at 135:12-25.) Using hoses to connect the liquid to their
25 vacuum trucks, Chancellor & Ogden siphoned out as much liquid as they were able, but most-
ly only water was removed, leaving a “tarry substance,” an oil-based “gunk™ reportedly simi-
26 lar to what could be seen at the “La Brea Tar Pits” in the bottom of Reservoir 7, and which
was too thick for the vacuum trucks io siphon up without assistance. (J/d. at Tab 7 [Bach
27 Dep.|at 117:3-118:3; Tab § [Vollmer Dep .| at 162:4-9; 163:1-9; 249:12-17.)
28 # That assistance was provided by the grading operator, Vollmer Engineering, which nsed

earthmoving equipment to create a small dam or berm out of sand and soil and used
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“crowd” the thick “gunk” toward the Chancellor & Ogden vacuum frucks unti! it formed a
critical mass. (Jd. at Tab 8 [Volimer Dep.] at 165:2-166:18.) Then a heating coil was
used to lower the viscosity of the mass so that it could be siphoned up into the trucks and
taken offsite for disposal. (/d. at Tab 7 [ Bach Dep.] at 117:13-118:3)  All of the remain-
ing liquid and waste materials from inside Reservoir 7 were taken off site in this manner.
(/d. a1 Tab 7 [Bach Dep.] at 119:15-22; Tab 8 [Vollmer Dep.] at 151:21-152:3; 153:11-21;
159:14-160:3.)

# The make-shifi soil berm used to “crowd” the liquid was pushed across the top of the con-
crete tank bottom and “any of the dirt that had been contaminated with the gunk was
hauled off-site.” (/d. at Tab 7 [Bach Dep.] at 117:13-119:3; Tab 8 {Vollmer Dep.] at
166:5-18; 167:13-18))

By July 1, 1966, a Shell inspector reported only “a shallow layer of 0il” in Reservoir 7. (Jd. at
Tab 50 [SOC 1204151) By August 15, 1966, the remainder of the material had been cleaned
up entirely, and Shell reported internally in a memorandum that “[ajll of the 0il has been re-
moved from the reservoirs.” (Jd. at Tab 52 [SOC 120410].)

1. The Concrete Floors Were Ripped Only After They Were Clean, And The Fact
That They Were Ripped Has Been Confirmed By Multiple Scurees.

Agriving in late January 1966, Barclay personnel found a relatively clean Site.

£

i

Witnesses testified that areas that had previously been designaied as oil sumps on maps were
no longer active sumps. (/d. at Tab 7 [Bach Dep.] at 136:17-137:16; 139:24-140:16; 319:14-
321:3; Tab 8 [Vollmer Dep.}at 134:2-17; 144:18-145:16; 278:22-280:22.)

They saw no ponding of oil and no oil sumps. (/2. at Tab § [Vollmer Dep.] at 96:7-11 (“What
[ remember is that there {was] no open ponding anywhere”), 95:11-96:2 (“1 don’t recall seeing
any ponds anywhere”), 276:4-10 (“I never saw any 0il.™); Tab 7 [Bach Dep.] at 35:24-36:10;
38:7-17 (“there was no liquid in there”), 113:15-114:1 (“I never saw ponding.”).)

While Barclay was removing the materials from Reservoir 7, it also began the grading work on
Reservolrs 5 and 6, which were already clean. (/d. at Tab 8 [Vollmer Dep.] at 34:25-35:12; 37:7-
15; 141:17-142:4; Tab 7 [Bach Dep.] at 40:12-24, 50:18-51:1; 128:22-130:12; Tab 47 [SOC
120420-120421]; Tab 344 [CARSON 463-464; CARSON 467-469; CARSON 477]; Tab 348
iCounty of Los Angeles supervised grading certifications for 28086 dated 3/1/1967, 4/3/1967,
and 4/17/19671.)

3

Only after the materials in Reservoir 7 had been removed was the concrete ripped in the man-
ner described for Reservoirs 5 and 6. (/4. at Tab 8 [Voilmer Dep.] at 86:2-87:1; 136:6-
138:19; Tab 7 {Bach Dep.{at 161:22-165:12])

A witness provided this description of the process: “break up or crack the existing [bottom]
slab, . . .and then to bring down the concrete that was lining the sides broken up and mix that
with soil and make a . . . layer of material . . . [t]he soil and the broken-up concrete from the
side walls, that was approximately 1 foot thick. And that was all compacted and watered and
compacted in place, and then additional fill placed over the top of it.” (/d. at Tab 7 [Bach
Dep.]at 163:5-17.)

Once the side walls were brought down, the “weight of the . . . [f]ifiy-ton Caterpillar D9 buli-
dozer crushed it up pretty good” and then they used “a vibrating sheep's foot . . . to effectively
concentrate the dirt . . . between any cracks in the distribution of the concrete that was gn the
top of the origmal floor.” (/d. at Tab & [Vollmer Dep.] at 136:15-137:6.)
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I = The fundamental reason for breaking the concrete was so that “when you're finished [it]
would allow moisture, water, rainwater to ultimately seep through the concrete floor and not
2 create any problems in terms of it being overly wet underneath houses that would be built
there.” (Jd. at Tab 8 [Volimer Dep.] at 100:25-102:7)

3
e Not only do all of the witnesses confirm that the concrete was broken up, but there is significant
4 documentary evidence corroborating their recollections. {(/d. at Tab 62 [CARSON 4111; Tab 118
[CARSBON 419%; Tab 69 [CARSON 274}; Tab 66 [CARSON 348-354] at 349-350; Tab 44 [CAR
5 293-2947; Tab 74 {CARSON 251-258]; Tab 87 [CARSON 378-380]; Tab 100 [CARSON 445-
_ 450}; Tab 99 [CARSON 430-433]; Tab 102 [CARSON 397-403]; Tab 108 [CARSON 387-391};
6 Tab 110 [CARSON 340-3441; Tab 105 [CARSON 552-557])

74 = Ineaddition:

8 = Berg approved the broken concrete following his personal inspection. (/2. at Tab 62 [CAR-
SON 4117 id. at Tab 118 [CARSON 419])
9
@ Pacific Soils confirms in its reports that the trenching was performed. (Jd. at Tab 74 [CAR-
10 SON 251-258] at 257 ("Nearly 6000 lineal feet of trench were punched through the concrete
floor using & truck mounted rig.”); Tab 87 [CARSON 378-380] at 379 (“T'wo of the punched
1 trenches mentioned in the referenced report ran through the test area.”).)
i2 = All of the supervised compaction reports located in the City of Carson’s files confirm that
“[plrior to placement of compacted fill in the reservoir . . . trenches were punched through the
13 concrete floor . . . Broken concrete, from the reservoir wall, was placed in the reservoir bot-
tom. The concrete was thoroughly mixed with soil, watered and compacted in-place with a
14 vibratory rofler.” (/d. at Tab 108 [CARSON 387-391] at 387-388; Tab 110 [CARSON 340-
344] at 341; Tab 99 [CARSON 430-433} at 430; Tab 102 [CARSON 397-403] at 397-398;
15 Tab 105 JCARSON 552-5571 at 552-353; Tab 100 [CARSON 445-450] at 445-446.)

1611 e The purpose of cracking the concrete was to avoid drainage problems, and the fact that there nev-
er were drainage problems at Carousel is strong evidence that the concrete protocol was followed.
17 (/d. at Tab 10 {Banfield Dep.] at 55:6-56:7.)

18 e Pacific Soils also provided specific measurements to confirm that concrete was buried below at
feast seven feet of fill, some of which confirmed that in some locations there was over seven feet
19 of soil above each tank bottom. (Jd. at Tab 105 [CARSON 552-557] at 553.)

200 e Pacific Soils documented compliance with its protocols in the Final Report it prepared for each
tract, where it confirmed in each instance that the method of concrete burial was performed ac-
21 cording to the protocol. (/d. at Tab 110 [CARSON 340-344]; Tab 105 [CARSON 552-5571.)

224 e Inone instance in Reservoir 5, Barclay contractors completely removed the concrete tank floors
where a 7 toot fill cover was not possible. (Id. at Tab 110 [CARSON 340-344] at 341.)

J. Between February and August 1966, During Grading Of The Site, Barclay Im-
24 plemented A Protocel For Removing Oil-Saturated Soil From The Site.

25| = Barclay and its contractors instituted a protocol for segregating and removing from the Site any
oil saturated soil that was found. (/. at Tab 7 [Bach Dep.f at 326:4-327:1; Tab 8 [Volimer Dep.]

26 at 167:13-18.)

27 # The concern at that time was that oil-saturated soil would not provide an adequate foundation
for building because it would not compact sufficiently to support a structure. (Jd. at Tab 7

28 |Bach Dep.} at 105:8-110:11; Tab 8 [Vollmer Dep.| at 238:20-239:12.)
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= There were no concerns regarding the potential human health hazards caused by oil-saturated
soil. ({d. at Tab 7 [Bach Dep.] at 73:6-75:14; Tab 8 [Vollmer Dep.} at 239:13-24; [Williams
Report] at 12-21.)

°  if any soil “was questionable, [Barclay] would put it into the stockpile and get rid of it” off
site. {/d. at Tab 7 [Bach Dep.] at 106:19-107:16.) No oil-saturated soil was kept on site. (/.
at 110:13-111:73

o There is only one instance of firsthand testimony regarding a specific incident where oil-
saturated so1 was encountered on site. That soil was, however, removed from the site in ac-
cordance with that procedure. (/d. at 114:2-115:6; 55:16-56:8.)

K. The Only Report Of Oil In Any Pacific Soils Report Is Found In A Memorandum
Dated March 11, 1966 Describing The Results of A “Drainage Study” Where
“0il Stains™ And “Oily” Soil Were Encountered In Borings To Test Soil Permea-
bifity.

As another safeguard against drainage problems arising from disposal of the concrete in place,
Pacific Soils performed a drainage study, which it reported on in a March 11, 1966 memorandum.
(/d. at Tab 74 [CARSON 251-258].) As part of the drainage study, Pacific Soils tested the per-
meability of the soil beneath the reservoir floor. Six borings were dug beneath the recently ripped
concrete floor, and the logs of those borings, attached 1o the memorandum, reveal references to
“oil stainfs],” “oily” soil, and smells of oil and petroleum. (/d at 255-56.} Based on these six
logs, Pacific Soils reported that “the first three feet found directly beneath the slab tend to be silty
and clayey sands which are highly oil stained.” (fd at 252.)

= “The purpose of this investigation,” the memorandum explains, “was to determine the extent
and type of subdrainage sysiem necessary because of the existing bottom slab.” (Jd at 251.)
Because of the results of the study, it was determined that no subdrainage system was neces-
sary. (Jd at 253}

= Soll extracied from four of those borings was taken to the lab and tested for permeability, (Jd
at251.)

= “The laboratory results show(ed] that even though the soils [we]re oil stained they [we]re siill
permeable.” (Jd at 252.)

= Based on these lab results and certain identified assumptions, which it “considered conserva-
tive,” Pacific Soils concluded that “the available drainage area is sufficient to handle all ex-
pected percolating water.” ([ at 253.)

® A lest in the field later confirmed these laboratory results. (Jd. at Tab 7 [Bach Dep.] at
183:12-184:3.)

¢ The memorandum says nothing further about the oil stains—nothing about further investiga-
tion, no concern about toxicity or human health, and no mention of the possibility that the “oil
stains,” which show less oil as one goes deeper, are evidence of a larger contamination. (Je/.
at Tab 74 {CARSON 251-258].) Eventually, the oil stains were left where they were found,
buried no less than seven feet below the surface. (/d. at Tab 87 [CARSON 378-3801)

The County Engineer was fully aware of the oil stains and participated in consideration of their
possible effect on permeability. The memorandum dated March 11, 1966 was copied in triplicate
to the County Engineer, naming Eugene Zeller’s boss. (Tab 74 [CARSON 251-258] at 253)
Zeller testified that any document sent to his boss would have come also to him and he therefore
would have seen it. (/d. at Tab 9 [Zeller Dep.} at 71:16-72:19.) Bach, a licensed engineer ep-
ployed by Barclay, recalls discussing the oil stains with Bill Berg, the inspector for the C
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Engineer at the Site during the field test performed to confirm the results of the laboratory test.
{(/d. at Tab 7 [Bach Dep.} at 182:15-185-20.)

Barclay did not view the “oil stains” as significant either in amount or effect, (Id. at Tab 7 [Bach
Dep.| at 347:1-22; 350:15-351:5.)

7 Bpecifically, Bach, who at the time had reviewed the March 11, 1966 memorandum and dis-
cussed it with the soils engineer who made the physical observations reporied in the docu-
ments, concluded that “none of it was really significant at that time” and “[o]ther than |verify-
ing we had percolation], there wasn’t anything that we were really concerned about.” (Id. at
Tab 7 [Bach Dep.] at 347:8-22.)

L. In Reserveir 6, After The Conerete Floor Had Been Ripped, The Walls Broken
On Top Of The Floor, And A Vibrating Sheep’s Foot Used To Settle Berm Soil
Into The Cracks, Barclay Began Spreading More Clean Fill Soil In 8-Inch Lifts
On Top Of The Broken Conerete In A Portion OFf The Former Reservoir.

The soil used to fill the former reservoirs came from the reservoir berms, and was spread in 8 o
12-inch lifts and compacted untif the ground surface was brought to level grade. (/d. at Tab 7
{Bach Dep.] at 142:11-19; 143:8-11; Tab & [Vollmer Dep.] 86:2-87:1; 117:13-118:10; 137:14-
138:19; Tab 102 [CARSON 397-403] at 397-398; Tab 87 [CARSON 378-380} at 378-379; Tab
100 |CARSON 445-450] at 445-446; Tab 105 [CARSON 552-557] at 552-553; Tab 110 [CAR-
SON 340-344] at 340-341; Tab 99 [CARSON 430-433] at 430-431; Tab 108 [CARSON 387-
391] at 387-388.)

The il soit used to place compacted fill in the former reservoirs was taken first from the primary
berms forming each reservoir, which was used until the reservoirs reached “what elevation it was
needed to bring . . . the tank to [daylight grade]” and soils from other areas of the property were
only used to achieve “finish grade.” (/d. at Tab 12 [Anderson Dep.} at 20:9-21:1; 27:1-31:5.)

All of the witnesses who were physically present during grading in the former reservoirs testified
that the fill soil taken from the berms was clean when they put it in place. Only four individuals
are still living, who still have the capacity to testify, and who were present during this grading and
compaction process. All four have given deposition testimony in the Litigation, under cath and
subject to cross-examination by lawyers for both Shell and plaintiffs. Al four of them testified
that they had a clear view of the soil each time one of the shallow lifis was spread, and they saw
no oif in the fill soil. (/d. at Tab 7 {Bach Dep.] at 105:8-107:16; 143:23-144:4; Tab § [Lee
Vollmer Dep.| at 86:2-87:1; Tab 12 {Anderson Dep.] at 35:9-36:8; Tab 13 [Al Vollmer Dep.] at
44:3-15.)

M. Title Passed On October 1, 1966; Rough Grading Was Completed By the End of
1968; And Grading Bonds Were Released By January 23, 1970,

Barclay’s designee took title to the Site on October 1, 1966, (1d. at Tab 340 [SOC 120814].)

Based on the date of the last compaction tests reported in Pacific Soils’ soils reports, the three
reservoirs were completely filled in to level grade by May 1968. (/d. at Tab 108 [CARSON 387-
391]; Tab 102 [CARSON 397-403]; Tab 99 [CARSON 430-433]; Tab 100 [CARSON 445-450];
Tab 105 [CARSON 552-557]; Tab 110 [CARSON 340-344]; Tab 112 [CARSON 345-347]; Tab
123 [1/30/1967 report tor Tract 28086]; Tab 125 [3/10/1967 report for Tract 28086].) Certain
compaction tests post-date May 1968 and were completed by November of 1968, but these tests
relate to installation of utilities as opposed to filling in the reservoir profiles. (/d. at Tab 112
[CARSON 345-347].) Rough grading to fill in the reservoirs and bring the property up to the
rough grade level was completed approximately in November 1968, based on the date available
documents show the County approved all rough grading at the site. (Jd. at Tab 341 [CARSDN
275]; Tab 344 [CARSON 463-464, 467-469, 477]; Tab 348 [County of Los Angeles supervised
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grading certifications for Tract 28086 dated 3/1/1967, 4/3/1967, and 4/17/1967].) The last date
showing final grading approval on the documents retained in files of the County is in August
1969. (/4. at Tab 342 [CARSON 278-282, 285]; Tab 343 [CARSON 283]; Tab 344 [CARSON
463-4064, 467-469, 477}, Tab 345 [CARSON 421, 465-466, 470-472, 478-483]; Tab 346 [CAR-
SON 473-476]; Tab 347 [CARSON 562, 565, 567-5707; Tab 348 [County of Los Angeles super-
vised grading certifications for Tract 28086]; Tab 349 [County of Los Angeles final grading certi-
fication for Tract 28086].)

s The County Engineer refeased all remaining grading bonds by January 23, 1970,% which signified
“[clompletion of the job and final approval by the inspector” and that the “project was not being
left in a hazardous condition.” (Jd. at Tab 6 [Nehrenberg Dep.] at 90:18-91:9.) By that date, Bar-
clay, Pacific Soils, and the County Engineer had determined that conditions in the soil were safe
to proceed with construction of the residential subdivision. (Jd. at Tab 55 [CAR 112]; Tab 117
[CARSON 3201; Tab 116 [CARSON 422): Tab 114 [CARSON 455]; Tab 6 [Nehrenberg Dep.]
at 90:18-91:9; [Williams Report] at 35-36, 57, [Shepardson Report] ai 9.)

iv. Procedural Facts

A The Regional Beard Orders Shell To Investigate The Site.

On May 8, 2008, the Regional Board issued a2 Water Code Section 13267 Order to Shell re-
quiring an investigation of the Site. (/d. at Tab 328 [May 8, 2008 Section 13267 Regional Board Or-
der to Shell].) 1n response to that 2008 Order, with the assistance of its consultants URS and Geosyn-
tec, Shell has conducted a series of investigations to evaluate impacts associated with the former oil
storage operations at the Site. (Ex. F [Ayalew Dep.] at Ex. 12 [URS 9/29/2010 Plume Delineation
Report].) These investigations were begun in 2008 and are continuing through the present day and
now subject to the CAO. They resulted in considerable data, which have been provided to the Re-
gional Board in publicly available reports. That data have revealed the presence of residual petrole-
um hydrocarbons both in the deep soil beneath the former reservoir bottoms (“Deep Contamination™)
and in the shallow zone above the former reservoir bottoms (“Shallow Contamination™). (/d at 6-1.)
As discussed below, these recently-discovered residual petroleum hydrocarbons, both shallow and
deep, were not known to Barclay during the limited time it owned and redeveloped the Site. (Ex.

TTT 1721714 Ltr | at [ Dagdigian Report] at pp. 6-8.)

* Files produced by Shell and the City of Carson include Bond Releases for three of the four tracts.
(/d. at Tab 55 JCAR 112]; Tab 117 [CARSON 320]; Tab 116 [CARSON 422}; Tab 114 [CAR-
SON 455].) While we do not have a Bend Release for Tract 28086, we have the associated white
papers, which provide assurance that grading was properly completed and any required bondsge-
leased.
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B. The Acosta Plaintiffs File Suit Against Shell, Barclay And Others.

In October 2009, over 1,400 current and former residents of the Site filed suit against Shell,
Barclay, Dole Food Company, and others, alleging claims for property damages and personal injuries
based on Shell’s contamination of the Site. (Ex. UUU.Y In January 2013, the City of Carson filed its
own suil against the same defendants, alleging public nuisance and seeking remediation of the prop-
erty. (bx. UUU [Complaint])

C. Skell Demands That The Regional Board Name Dole And Barclay As Dig-

chargers.

On July 28, 2010, Shell sent a letter to the Regional Board urging it to name Dole and Barclay
as dischargers. (Ex. TTT [1/21/14 Lir.| at Tab 137 {7/28/10 Lw.} at p. 1.) The factual investigations
by Shell revealed that most of the contamination was located beneath the former reservoir bottoms,
where oil had apparently leaked from the reservoirs during Shell’s operations. (Ex. C [Draft CAO] at
p- 5 ["The CPT/ROSY logs also showed that the highest apparent soil impacts occurred at depths of
12 feet bgs, 36 feet bgs, and 40 feet bgs.”].) Shell claimed, however, that contaminants were also
found in the fill soil, which had been placed by Barclay above the former reservoir bottoms and with-
in the perimeters of the former reservoirs. (Ex. TTT [1/21/14 Lur.} at Tab 132 [7/28/10 Lir.]atp. 1)
While Shell did not deny 1is own status as a discharger, it asked the Regional Board to name Barclay
as a discharger as well because, according to Shell, Barclay brought contaminated 1 soil to the Site.
{{d. at pp. 10-11.) But as Barclay’s submissions to the Regional Board have shown, Shell’s accusa-
tion was false. (Ex. TTT [1/21/14 Lir.] at Tab 333 [9/15/11 Lir.] at pp. 8-9.) In fact, as the filing of
Shell’s lawsuit against Barclay later confirmed, Shell’s real reason for asking 1o have Barclay named
was to get someone other than Shell to pick up the tab for cleaning up Shell’s mess.

B. The Regional Board Issues The CAO And it Becomes Final As To Shell.

On March 11, 2011, the Regional Board issued the CAO naming Shell as a responsible party.
(Ex. B {CAQL) Shell never sought review of the CAO, and it became final on April 11, 2011, (Wat.
Code, § 13320, subd. (a).) Less than two weeks later, on April 22, 2011, the Regional Board issued a
Water Code Section 13267 letter to Dole and Barclay, requesting further information regarding
Shell’s allegations. (Ex. TTT [1/21/14 Ltr.] at Tab 332 [4/22/11 Itr.] atp. 1.) By letter dated ep-
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tember 15, 2011 (*2011 Letter™), Gibson Dunn, representing Dole and Barclay, refuted Shell’s {alse
allegations and demonstrated that no new fill soil had been brought onto the Site by the developer,
Barclay. (Ex. TTT [1/21/14 Lir.] at Tab 333 [9/15/1] lir.] at pp. 8-9.) This fact-—that no fill soil was
brought onto the Siie by the developer—has since been confirmed by all other witnesses who have a
recollection of the events. (Ex. TTT [1/21/14 Ltr.] at Tab 7 [Bach Dep.] at 143:8-22: id. at Tab 8
[ Vollmer Dep.] at 167:13-168:5; 136:6-138:19.) It is thus now clear that all contaminants at the Site
bad been discharged by Shell during its 40 plus years of operations, and not by Barclay’s develop-
ment of the Site. (bx. TTT [1/21/14 Lir | at Tab 333 [9/15/11 Lir.] at pp. 6-9; see also Ex. F | Ayalew
Dep.| at 65:19-66:5 [“In my opinion Barclay Hollander did not bring contaminanis into the site.”])

K. The Regional Board Charges Shell For Iis Time Investigating Barciay,

After refuting Shell’s charges in 2011, Barclay received no further communications from the
Regional Board for nearly two years. In the meantime, Shell was investigating the Site under the
CAO. Thus, as far as Barclay knew, the matter had been put to rest. Indeed, a lawyer for the Re-
gional Board’s Prosecution Team has acknowledged that once the CAOC against Shell became final,
the Regional Board had what it needed to move forward with clean-up of the Kast site: “Shell never
petitioned or challenged the original cleanup and abatement order. So they’ll — they’re still TesSponsi-
ble, regardless of who else might be added.” (Ex. E [Unger Dep.] at Ex. 22 [6/12/14 Regional Board
Meeting Tr.}atp. 15)

Notwithstanding, beginning sometime in late 2013, the Regional Board re-opened its investi-
gation of Barclay, illegally charging its stafl"s time for that work to Shell. In 2008, the State Board’s
Site Cleanup Program (“SCP”) began invoicing Shell for the Regional Board’s “oversight” work.
(Lx. G [Site Detail Report] at p. 1.) Ostensibly, the invoices were being submitted as part of the State
Board's Cost Recovery Program for Spills, Leaks, Investigations, and Site Cleanups (“Cost Recovery
Program™), which the Siate Board instituted pursuant to section 13304(c)(1) of the Water Code. But
recently obtained time entries and invoices (oblained pursuant to a court order and despite the Re-
gional Board’s objections and motion to quash), indicate that the Regional Board billed Sheil for

more than just cleanup and abatement costs.
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The documents establish that the Regional Board billed Shell for the time it spent considering
whether 1o name Barclay as discharger, the time it spent building an administrative record to do so,
and the time it spent drafting the necessary documents to do so—including even the Revised CAQ.
(Bx. G [Site Detail Report] at pp. 11, 34, 38, 82-83.) Prosecutor Teklewold Avalew testified that
“fwlhenever [he] work[s| on the [Kast Property Tank Farm] project,” “Shell is paying for [if].”
(Ex. F [Ayalew Dep.] at 179:8-180:1, italics added.) When asked whether that included the time he
spent considering whether to name Barclay, Ayalew confirmed that time was billed to “Shell s ac-
count yes.” (Jd at 179:23-180:1, italics added.) A comparison of the Regional Board’s Prosecution
FTeam’s time entries and the invoices that the State Board sent to Shell confirm that the Regional
Board sought reimbursement from Shell for the fime it spent investigating and naming Barclay as a
discharger. (Ex. G [Site Detail Report] at pp. 11, 34, 38, 82-83.) Indeed, the Regional Board even
charged Shell for the fime it spent responding to subpoenas that Barclay served in the Acosta Litiga-
tion that were seeking information about Shell’s illegal payments to the Regional Board. (See, e.g.,
Ex. ¥ {Ayalew Dep.| at Ex. 3 at p. 4 [noting Ayalew’s time discussing the subpoenas with

MeChesney was billed to Shell].)

F. The July 2013 Notification.

In July 2013, the Regional Board’s counsel informally advised Barclay of the possibility that
an amended order naming Barclay would be circulated for comment. (See Ex. TTT [1/21/14 Lir.] at
p. 24.) Afier receiving the July 2013 correspondence from the Regional Board, Barclay presented to
the Regional Board staff much of the same evidence Barclay later submitied in response to the Draft
CAGO. (Id.) Staff members showed particular interest in the source of contaminants in the fill soil
above the former reservoir boitoms—ihe fill soil that was put in place by Barclay from 1966 to 1963
to fill in the three former oil reservoirs. (See id. at p. 24.) That focus carried over to the Revised
CAQ, which contains a finding that Barclay had “explicit knowledge of . . . the presence of residual
petroleum hydrocarbons, and conducted various activities, including partially dismantling the con-
crete in the reservoirs and grading the onsite materials. These activities spread the waste at the site,

and coniributed to the migration of the waste through soil and groundwater.” (Ex. A [Revised CAO]

at p. 10, italics added.)
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1. Dr. Jeffrey Dagdigian, An Expert In The Fate And Transport Of Petroleam Hy-
drocarbons, Explains How The Fill Soil Placed By Barclay In The Former Reser-
voirs First Became Contaminated Only After Compaction Was Complete
Through Upward Movement of Contaminants That Had Been Located Reneath
The Reservoir Floor Bottoms Without Barclay’s Knowledge.

In response to this focus on the source of contarnination in the fill soil placed by Barclay in
the reservoirs, counsel for Barclay introduced the staff to Dr. Jeffrey Dagdigian of Waterstone Envi-
ronmental, an expert in the movement of petroleum hydrocarbons in the soil. Dr. Dagdigian ex-
plained why the evidence showed that Barclay did not knowingly “spread the waste around” when it
moved soil from the reservoir berms into the former reservoirs.

Counsel for Barclay also provided the Regional Board with evidence that all of the eyewit-
nesses to those grading operations reported that they saw no oil in the soil, including providing the
Regional Board with deposition testimony from the only individuals who had testified on the subject,
Lee Vollmer, George Bach, Al Vollmer, and Lowell Anderson, all of whom testified that the fil] soil
was clean. (Ex. TTT [1/21/14 Lir.] at Tab 7 [Bach Dep.] at 105:8-107:16; 143:23-144:4; id. at Tab 8
[Volimer Dep.j at 86:2-87:1; id at Tab 12 {Anderson Dep.] at 35:9-36:8; id at Tab 13 [Al Vollmer
Dep.| at 43:25-44:15.) All four men testified that they had good vantages from which to observe the
soil taken from the berms after it had been spread, and they were in a position to see oi! contamina-
tion if there had been any. (/d at Tab 12 [Anderson Dep.] at 35:24-36:8; id. at Tab 13 [Al Vollimer
Dep.| at 44:7-19.). The testimony of all four witnesses was given in deposition subject 10 cross-
examination by lawyers for Shell and the Acosta Plaintiffs. Each one of the four witnesses testified
that they did not see any oil in the fill soil. These are the only four living witnesses who actively par-
ticipated in the grading and decommissioning of the tanks at the Siie, and their testimony is unani-
mous on the subject.

Moreover, as shown in the chronclogy above, there were soil samples taken from the berm
soil as part of the preliminary soils investigation, and while it was not the purpose of that sampling to
look for oil, the cuts taken from the berms provided yet another opportunity for a trained eye to see
o1l contamination in the berm soil if it was there. (See Part IILF, supra). Yet no mention is made of
oil in any of the soils reports other than the “oil stains” referenced on page 4 of the Revised CAO,

which were found beneath the reservoir floors, not in the berm soil. Although there were many gails
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reports prepared afler those samples were taken, and hundreds of pages of documents placed in the
construction file after that, not one page of those documents says anything about oil in the berm soil,
This corroborates the testimony of the four eyewitnesses. (Ex, TTT {1/21/14 Lt} at Tab 66 [CAR-
SON 348-541; id. at [Shepardson Report] at p. 26.)

With this uncontradicted evidence from the Acosra Litigation as background, Dr. Dagdigian
spent nearly four hours with various members of the Regional Board’s staff demonstrating how it is
possible, indeed likely, for both to be true at the same time: (1) the evewitnesses testified that they
saw no oil in the fill soil when they put it in place and compacted it, yet (2) it is contaminated today.
The answer, according to Dr. Dagdigian, is that the Deep Contamination is the source of the Shallow
Contamination. (Ex. TTT {1/21/14 Lir.] at [Dagdigian Report] at p. 141.) In fact, Dr. Dagdigian ex-
plained why that is the only explanation that makes sense out of all of the facts that are known.

According to Dr. Dagdigian, after Barclay placed and compacied clean fill on top of the bro-
ken reservoir bottoms, contamination that had remained immediately beneath the reservoir bottoms at
high concentrations was able to move upward through openings that had been ripped in the former
reservoir concrete bottoms and around the bottorns in the places where the walls had been removed.
({d. at p. 116.) At high concentrations, these contaminants moved into the clean ]l via capillary ac-
tion, and also aided by buoyancy whenever water from irrigation or rain was introduced. (/4. at p.
142.) That this occurred is demonstrated by the pattern of contamination shown by the data, which
confirms that higher concentrations are found just above the former reservoir bottoms with smaller
amountts as one ascends in the fill so1l, in a reverse of the pattern that occurs when the source of con-
tamination comes from the top and migrates down. (Jd atp. 116.)

All of this was explained in more detail in Dr. Dagdigian’s report, which was provided to the
Regional Board. (/d. at pp. 124-128.) There, he cited scientific literature confirming that the upward
movement of oil and other liquids has been shown o have occurred at other sites, proven in the la-
beratory and accepted by regulatory agencies, including both EPA and California’s Regional Boards.
({d. at pp. 142-159.) Dr. Dagdigian further explained how he ruled out the theory that contaminated
berm soil could have been a significant source of the Shallow Contamination because the regular pat-

terns of contamination observed in the fill soil were inconsistent with the random distribution of.con-
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tamination that would have occurred if the berm soil had already been contaminated when it was
spread in lifts. {/d at pp. 80-82, 117-121, 173))

No other narrative explains the evidence as comprehensively as daes Dr. Dagdigian’s opinion.
It is established that the berm soil was not contaminated when Barclay moved it from the reservoir
berm to the floor of the reservoir because: (1) those who spread it saw no oil; (2) those who tested it
reported no oil; (3) the patierns of contamination observed by Dr. Dagdigian are not consistent with
the theory that contaminaied berm soil was the source of the Shallow Contamination; and (4) the pat-
terns of contamination demonstrate that it is much more likely that the source of the current contami-
nation in the shaliow fill above the veservoir bottoms came from the bottom up. (/. at pp. 166-167,
173

By contrast, the Revised CAQ cites no evidence to support its finding that Barclay had “ex-
plicit knowledge™ of “residual petroleum hydrocarbons” but engaged in grading activities that
“spread the waste” despite that knowledge; indeed, the finding is contradicted by the same facts that

provide such a comprehensive fit with Dr. Dagdigian’s conclusions.

2. In 1997 Shell Sent The Regional Board “A Report To Complete A Repair Of The
Backfill Of Reservoirs No. 1 And No. 2,” Which The Regional Board Approved,
Deseribing Upward Movement Of Oif In Nearly Identical Circumstances.

In support of his analysis, Dr. Dagdigian provided an August 1997 report produced by a Shell
consultant, Brown and Caldwell, to this Regional Board, which demonstrates that the very same type
of reservoir can leak during its years of operation, leaving a build-up of high-concentration hydrocar-
bon contamination beneath the reservoir floor where it will remain available to upward movement
into newly placed fill soil if the reservoir floor is broken up and the fill soil is spread and compacted
on top ol the broken concrete in the manner that Barclay did at Reservoirs 5, 6 and 7.° (Ex. TTT
[1/21/14 Lir.d at Tab 163 11997 Report].)

The 1997 report is focused on Shell Reservoirs 1 and 2, Jocated at Shell’s former Wilmington
O1l Refinery, about one mile east of the Site on Lomita Boulevard. Reservoirs 1 and 2 were con-

structed at about the same time as Reservoirs 5, 6, and 7; they are nearly identical to the three reses-

7 The report refers to another report from 1996, which likely has additional details. Dr. Dagdigian
asked the Regional Board if he could have a copy, but the Regional Board was unable to o it.
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reservoirs at the Site (some 36 years), and were decommissioned beginning in 1991, (Ex. TTT
[1/21/14 Lir.] at Tab 163 [1997 Report] at Appendix A, at p. 1.} As part of the 1991 decommission-
ing, it was discovered that Reservoirs 1 and 2 had leaked, just as Reservoirs 5, 6, and 7 leaked, con-
taminating the soil below their floors with hydrecarbons which, over time, built up high concentra-
tions beneath the reservoirs. At Reservoirs | and 2, after the conerete was broken up and placed on
the reservoir bottoms, the berm soil was used as fill and compacted on fop of the former reservoir
bottoms. A semi-permeable clay cap was placed near the top of the fill before about two more feet of
dirt was placed on it. (/d at Appendix B, Amendment No. 1, at pp. 1-2; Chapter 3, Low Permeability
Cap Construction.) Within a year after the clay cap was put in place, however, petroleum hydrocar-
bons had seeped up to the cap then migrated around it to the surface. (Jd at Appendix B, Amend-
ment No., 1, at p. 2.

This answered a number of questions posed by Regional Board staff who had appeared skep-
tical about Dr. Dagdigian’s conclusions. First, it proved that oil does indeed travel upward in soil.
Second, oil can travel a substantial distance. Third, oil moving upward will also move sideways
along the path of least resistance (or the upward path with greater capillary forces). Some staff mem-
bers questioned how patterns of contamination showing columns that are not always shaped in a
straight vertical line from an opening in the concrete bottom could oceur, and sideways movement
along a path of least resistance seemed the logical explanation. Theory met fact in Reservoirs 1 and 2
when the upward moverment of oil was stopped at the clay cap but then the oil mloved sidewsays many
feet to the edge of the cap, around the edge and upward again until it seeped out of the surface.

Once again, by finding that Barclay engaged in “spreading around” contaminants in fill soil,
the Revised CAG is based upon facts that are the exact opposite of what the foregoing evidence
shows. Shell’s 1997 report is further, overwhelming proof that Dr. Dagdigian is right. Because the
Revised CAO offers no evidence of its own to support what appears to be an essential basis for its
conclusions—that Barclay knowingly moved contaminants around at the Site—it does not provide a

lawful basis for holding Barclay responsible for clean-up and abatement of Shell’s discharge.
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G. The Regional Board Issues The Propesed Draft Order.

Disregarding the overwhelming proof that Dr. Dagdigian was correct and the absence of evi-
dence showing that Barclay knowingly moved contaminants around at the Property, the Regional
Board, while being paid for its time illegally by Shell, sent a letter dated October 31, 2013, which at-
tached a Notice of Opportunity to Submit Comments on Proposed Draft Order in the Matier of

Cleanup and Abatement Order No. R4-2011-0046, Former Kast Property Tank Farm (SCP No. 1230

Site 1D No. 2040330, File No. 11-043), (Ex.J [10/31/13 Notice of Opportunity to Submit Com-
ments] at p. 2.) The Draft CAO added Barclay as an additional responsible party. On January 21,
2014, Gibson Dunn responded on behalf of Barclay, setting forth the factual and lepal reasons why
Barclay cannot be held responsible tor Shell’s contamination and should not be added to the CAO.
(Ex. TTT{1/21/14 Lir ])

k. The Draft CAO Mischaracterized Barclay’s Activities At The Site.

On page 4 of the Draft CAO an attempt was made to summarize a part of the history of the
Site as follows:

In 1963, prior to the purchase of the property from Shell, Richard Barclay and/or Bar-
clay Hollander Curci requested permission from Shell to remove the liquid waste and
petroleum residue from the property and to begin to grade the property for develop-
ment. Shell agreed to allow the activities with some conditions, including that “all
work done by or for [Barclay Hollander Curci] be done in a good, lawful and work-
manlike manner.” After purchasing the property in 1966, Lomita, as the owner of the
property, actively participated in the decommissioning and grading activities. Lomita
conducted the waste removal and grading activities and obtained the required permits
from the County. Available information indicates that by August 15, 1966 all three
reservorrs had been fully cleaned out. The Pacific Soils Engineering Reports dated
January 7, 1966; March 11, 1966; July 31, 1967; and June 11, 1968 [FN omifted] doc-
umented that: (1) Lomita emptied and demolished the reservoirs, and graded the Site
prior to it developing the Site as residential housing; (2) part of the concrete floor of
the central reservoir was removed by Lomita from the Site; and (3) where the reservoir
bottoms were left in place, Lomita made 8-inch wide circular trenches in concentric
circles approximately 15 feet apart to permit water drainage to allow the percolation of
water and sludge present in the reservoirs into the subsurface. Various documents
from the soil engineer describe the process of removing water and studge in the reser-
voirs, burying concrete and compacting the concrete and soil, and drilling holes in the
concrete fill must be at least seven feet below grade. Boring logs beneath the conerete
slab in Reservoir 7 were “highly oil stained” and that soils in the borings had a “petro-
leum odor, however the amount of actual oil contained in the soil is unknown.” {FN
omitied] One of the soil engineering reports also indicated that soil used to fill in the
reservoirs and retwrn the Property to its natural grade came from the berms surround-
ing each reservoir and surrounding the perimeter of the Property. |FN omitted]

(Ex. C [Draft CAG] at p. 4.)
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1 When this factual summary is compared to the historical chronology presented above, there
2| can be no question that the Draft CAO did not accurately portray what occurred at the Site because it
3 omitied important details and was ambiguous about sequencing. Most egregious was the assertion
411 thai the concrete floors of the reservoirs were broken “to allow the percolation of water and sludge
3| present in the reservoirs info the subsurface.” (Jd., ttalics added.) While “percolation of water” was
6 || an objective of the trenching, it was clear from the first moment it was raised in the Preliminary Soils
71| Report dated January 7, 1966, that the objective of such percolation was precipitation after the grad-
8 || ing had occurred; it was never a part of the process to clean out residual materials “present in the res-
90 ervoirs.” (Part HLK, supra.) Also, there is no evidence that any sludge was “present in the reser-

101 voirs” by the time the trenching took place or that Barclay or anyone else ever intended to “allow the

11y percolation of . . . sludge . . . into the subsurface” through the concrete. The only evidence on thig

121 subject shows that when Barclay arrived in late January 1966, Reservoirs 5 and 6 were already clean;

13 ] that Barclay’s subcontracior, Chancellor & Ogden, cleaned out residual materials from Reservoir 7

14 || with the assistance of the grading contractor, Vellmer Engineering; and that no ripping took place in

151 any of the reservoir bottoms until they were cleaned out. (Part LI, supra.)

16 There is no evidence that any sludge ever contaminated the sub-floor area, or any other area

171 of the Site during the time Barclay was on Site. (/d) Accordingly, the following statement is simply

18| false and there is no evidence to support it: “Lomita made 8-inch wide circular trenches in concentric

19)| circles approximately 15 feet apart to . . . allow the percolation of . . . sludge present in the reservoirs
20|l into the subsurface.” (Ex. C [Draft CAQ] at p. 4) Since these and other findings were considered
21| important enough to include in the Draft CAC and were demonstrably false, Barclay respectfully re-

2211 quested that the Draft CAO be reconsidered top to bottom and that Barclay be excluded as a respon-

23 Y] sible party from any further order. (Ex. TTT [1/21/14 Lir.] at pp. 82-84.) However, when the Re-

241 gional Board later issued the Revised CAO, these unsupported statements remained unchanged. (See

251 Ex. A [Revised CAOTatp. 4.}
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Z. Barclay’s Conduct Was Lawful And It Complied With The Applicable Environ-
mental Standards Af The Time,

The Draft CAO made no reference to historical circumstances of Barclay’s activities. This
was another ambiguity about context that rendered the findings in the Draft CAQ insufficient to hold
Barclay responsible. For example, the Draft CAO found that Barclay “purchased the Site with ex-
plicit knowledge of the presence of the petroleum reservoirs,” but it never made clear whether that
knowledge was considered in the context of the period in which Barclay performed its development
work on the Carousel subdivision, which began in 1966. (Ex. C [Draft CAO}atp. 11.) In response,
counsel for Barclay provided substantial evidence to the Regional Board indicating that the manner in
which a developer would have used that information in the late 1960s would have been much differ-
ent from how such information would be used today. (Ex. TTT [1/21/14 Lir.} at pp. 13-14, 31-43; id.
at [Williams Report]; id. at [Shepardson Report].) The evidence proved that Barclay’s conduct was
at all times in accordance with the laws and regulations existing at the time and conformed to the
standards of practice of others working in similar circumstances given the state of public knowledge
at the time of ifs grading work. Despite this evidence, the ambiguity about the historical circum-
stances of Barclay’s activities remains in the Revised CAC (Ex. A [Revised CAO] at p. 4), even
though Sam Unger, Executive Officer of the Regional Board and a member of the Prosecution Team,
admitted at his deposition that “we [the Prosecution Team] have no opinion or knowledge of the
standard of care that would be applicable at the time, meaning the mid-1960s.” (Ex. E [ Unger Dep.]
at 85:1-7.)

a. The Standard Of Practice For Residential Builders In The 1960s Did Not

Require Investigation For Pellution At Sites That Were Previously Used
For Oil Operations.

In order to learn the context in which Barclay was operating in the late 1960s, Gibson Dunn,
on behalf of Barclay, found people who worked in similar circumsiances in or around those years.
One such person is Don Shepardson, who has been a soils engineer in Southern California since the
mid-1960s. Shepardson deseribes in his report the several ways in which laws and practices pertain-

ing to environmental diligence during the development of residential real estate projects wergymuch
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dgifferent during the late 1960s from what they are today. (Ex. TTT [1/21/14 Ltr.] at [Shepardson Re-
pott] at pp. 26, 29-30)

To supplement his own knowledge and memory, Shepardson conducted empirical research.
Using old maps, he identified no fewer than eleven sites in the South Bay area of Los Angeles Coun-
ty where residential subdivisions had been buill on property where oil operations were previously
conducted. The homes were built about the same time as the Carousel subdivision, and searching
records retained by local governments, Shepardson obtained soils engineering reports and other doc-
uments from those eleven projects,

Shepardson found that Barclay acted well within the standard of practice and standard of care
for soils engineers engaged in similar activities in the area at the time. First, it was common at the
eleven siles he reviewed for developers to leave oil in the ground at residential subdivisions: in some
cases, contaminated soil was blended with clean soil to facilitate compaction. (Id. at p. 25.) When
oil was taken off siie, as Barclay did during grading at the Carousel project, it reflected a judgment by
the soils engineer that the soils could not be used for competent compaction; no decisions concerning
the handling of oil in the eleven examples reflected concern about the toxicity of oil pollution. (Jd at
pp. 25-26.) Based on that empirical research and his own experience, Shepardson concluded that it
was well within the standard of practice and standard of care at the time for Pacific Soils to allow,
with the County Engineer’s approval, that the “oil stains” be buried in place even without an express
recommendation. Indeed, much larger quantitics of oil were allowed to remain at residential sites
reviewed by Shepardson. (/d.) Nor did the observation of ¢il stains beneath the floor in Reservoir 6
trigger the need for further investigation. (Id. atp. 5.) According to Shepardson, the only purpose of
any investigation that he observed in the eleven examples was to assure competence of the soil for
residential construction purposes, and Barclay did not need to do more than it did to achieve that. (Jd
at pp. 25-28.)

Gibson Dumn, on behalf of Barclay, also asked another expert, Marcia Williams, to bring her
knowledge of historical changes in environmental law, regulation and public knowledge to bear on
the questions presented by the Revised CAO. Ms. Williams began working at the U.S. EPA in 1970

and stayed there until 1988, Since then she has worked for private industry and in private coy
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but always focused on environmental law and public knowledge of environmental subjects. A career
divided between government service and private consulting has provided Ms. Williams with a deep
appreciation for the disparity between what was known and focused upon by environmental regula-
tors 1n one era compared to another. In the opinion of Ms. Williams, Barclay’s activities developing
the Site during the late 1960s “were compliant with existing laws and regulations including the Dick-
ey Act” and therefore Barclay “would not qualify as a discharger under the current Water Code.”
(Bx, TTT [1/21/14 Lizr.] at {Williams Report] at p. 65; Part [I1.C., supra.) In addition, based on her
thorough evaluation of historical evidence, Ms. Williams concludes that Barclay had “no reason to be
aware of the presence of soil or groundwater conditions constituting a nuisance or pollution that re-
quired abatement at the time it purchased or developed the Kast property.” (Ex. TTT [1/21/14 Ltr.] at
[ Williams Report] at p. 12.)

Ms. Williams cites historical evidence demonstrating that in 1966 environmenial diligence
was virtually an unknown practice in the circumstances presented here; there were no Phase 1 or
Phase 2 environmental site investigations, and the technology and expertise to conduct such investi-
gations was rudimentary. “At the time the Kast property transaction occurred, there was no guidance
on how to go about conducting an environmental assessment on the Kast property and the concept of
such an assessment had not yet been developed.” (Id. at p. 48.) Moreover, the technical disciplines
for obtaining and evaluating the information had not yet been developed, and even the framework for
developing a useful risk assessment did not exist. (/d. at pp. 40, 47.) Consequently, Barclay did not
even have the tools to evaluate what was known in a way that would have caused Barclay to conclude
that further steps had to be taken by an owner in these circumstances. (/d. at pp. 40-48.)

Surprisingly, the Prosecution Team devoted very little atiention to Shepardson’s or Williams”
opinions, generally claiming that they were “irrelevant” to their assignment. (Ex. F [Ayalew Dep.] at
36:4-37:20, 47:12-48:19.) But that would be consistent with the Prosecution Team’s repeated testi-
mony that they paid no attention to whether Barclay violated any law. (Ex. S at Attachment 14 at pp.
13-16; Ex. I [Unger Dep.| at 63:7-15, 64:5-65:6, 66:10-67:23, 70:25-72:8; Bx. I [Ayalew Dep.] at
41:2:22.)

32

PETITION FOR REVIEW OF REVISED CAG MO, R4-2011-0846




9
10
11
12
13
14
15
16
17
18
15
20

28

Gibson, Dunn &
Crutcher LLP

b. Barclay Obtained All Necessary Approvals Frem Public Agencies, None
Of Which Required Environmental Investigation, And None Of Which
Showed Concern That The Property May Be Unsafe For Residents.

When Barclay obtained its zoning and subdivision map approvals from the Planning Commis-
sion, it was not a secret to anyone that Barclay was converting the former oil storage facility on the
Site into a residential subdivision. (Ex. TTT [1/21/14 Ltr.] at Tab 75 [CARSON 818-820] at p. 819.)
During the land use approval process, no one from the surrounding community, the public at large,
nor any of the public planning agencies expressed any concern about the risk that contamination from
the prior use of the Site would make conditions unsafe for Carousel residents. These actions of the
public planning agencies demonstrate louder than words that an assumption that some might try to
make today—that ioxic pollution is a natural and obvious consequence of over 30 years of oil storage
operations—was not on anyone’s mind when Carousel was being built during the late 1960s. Nor did
Barclay or anyone else at the time believe that oil was something that made conditions unsafe for res-

idents at Carousel.

(i) The Plapning Commission And Regional Boasrd Of Supervisors
Approved Barelay’s Zoning Change Applications Following Public
Hearings.

The zoning change required approvals from both the Planning Commission and the Regjonal
Board of Supervisors. (Ex. TTT {1/21/14 Lur.] at Tab 72 [CARSON 370-374]; Tab 91 [CARSON
790].) Throughout the rezoning process, multiple hearings were held, allowing the public access to
information about the project and an opportunity to comment on the proposed zoning change. (Ex.
TIT [1/21/14 Lir.] at Tab 75 [CARSON 818-820]; id at Tab 91 [CARSON 7911, id at Tab 355
[CARSON 786-7871; id. at Tab 90 [CARSON 721-722]; id at Tab 53 [SOC 120811}.) It was no se-
cret that the Carousel development was being built on the site of a former oil tank farm. A public
hearing request on a related zoning issue specified that residential development was being built on
property with “existing hazardous oil storage tanks.” (Jd. af Tab 63 [CARSON 870-873].) The Plan-
ning Commission was fully aware that “[t]he subject property is developed” from “an oil company
tank farm” into a residential subdivision. (/4. at Tab 64 [CARSON 863-865]; id. at Tab 70 [CAR-
SON 8591; id. at Tab 71 [CARSON 845-846].)
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Barclay uitimately received approval for R-1 zoning on October 20, 1966, shortly after it took
title to the Property. (/d. at Tab 86 [CARSON 789]; id. at Tab 91 [CARSON 790].) When giving
their approvals, neither the Supervisors nor the Planning Commission imposed aﬂ‘y special limitations
or requirements because of the prior use. (Jd. at Tab 86 [CARSON 789]; id. at Tab 61 [CARSON
790].) Neither Barclay nor Shell was required to conduct any form of environmental investigation as
a condition of approval. And nothing was said by either Regional Board to suggest that the prior use
of the Site as an oi] storage operation had made it unsafe for future residents. ({d. at Tab 86 |[CAR-
SON 789, id at Tab 91 [CARSON 7901.)

{ii} Over 00 Residents From The Local Community Signed Either
Letters Or Petitions Supporting Barelay’s Zoning Change Applica-

tion; None Expressed Any Concerns About Potential Health Effects
From Pollution.

The community was actively involved in the decision to change the zoning at the Site from
M-2 to R-1, and therefore to develop residences on the former tank farm. (/d. at Tab 65 [CARSON
743-783]; id. at Tab 76 [CARSON 726-739]; id. at Tab 85 [CARSON 7411; id. at Tab 83 [CARSON
796]; id. at Tab 80 [CARSON 718-720]; id. at Tab 84 [CARSON 801}; id. at Tab 78 [CARSON
802]; id. at Tab 79 [CARSON 803-805); id. at Tab 81 [CARSON 812-814].) Before it ruled on Bar-
clay’s application for rezoning, the Planning Commission considered at least 23 letters (14 in favor of
the rezoning, 9 opposed) and 925 signatures on petitions (all in favor of Barclay’s zoning request)
submitted by people and businesses that lived or were located in the area. (/d at Tab 65 [CARSON
743-783]; id. at Tab 76 [CARSON 726-739]; id. at Tab 85 [CARSON 7417; id. at Tab 83 [CARSON
796]; id. at Tab 80 [CARSON 718-720]; id. at Tab 84 [CARSON 801]; id. at Tab 78 [CARSON
802]; id. at Tab 79 [CARSON 803-805}; id. at Tab 81 [CARSON 812-8141.} No one who comment-
ed on rezoning, for or against, even mentioned the possibility that pollution from the prior use might
make conditions unsafe for residents. (/4 at Tab 65 [CARSON 743-783); id. at Tab 76 [CARSON
726-739]; id. at Tab 85 [CARSON 741]; id. at Tab 83 [CARSON 796]; id. at Tab 80 [CARSON 718-
720]; id. at Tab 84 [CARSON 801]; id. at Tab 78 [CARSON 802]; id. at Tab 79 [CARSON 803-
805]; id. at Tab 81 [CARSON 812-814].) |
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One resident made this plea:

I"ve lived in the area since birth. I went to Wilmington Jr. High School the first year it
was open in the first ninth grade class. At that time the land now under question by
your commission was old oil fanks. Now I'm a mother of two children and am very
happy to see this land being leveled for new homes, 1 understand there is a question
“Homes against Industry” — Please not Industry — We need homes, “atiractive homes”
to enhance Wilmington. We love our little ity and want to continue to rear our chil-
dren here. Please let us have some lovely homes. 1 cannot be with you on the day of
the hearing for we will be north on our vacation. But we do want and pray for a more
attractive and happier Wilmington,

({d. at Tab 76 [CARSON 726-739] at pp. 735-36, italics added.) Another resident wrote, “[wle pur-
chased our home in this [neighboring] tract as it is the only area with new homes of this value and
with the belief that the oil tanks were to be removed and new homes built immediately.” (Jd. at Tab
76 [CARSON 726739 at p. 729.)

Opponents of Barclay’s rezoning application likewise did not raise even the possibility that
pollution from the prior use might affect resident safety. (/d. at Tab 80 [CARSON 718-7207; id. at
Tab 82 [CARSON 7947; id. at Tab [CARSON 795); id. at Tab 84 [CARSON 801]; id. at Tab 78
[CARSON 802j; id. at Tab 79 [CARSON 803-805]; id. at Tab 81 {CARSON 812-814].) This is sig-
nificant because opponents, motivated by their desire to prevent the project, made the best arguments
they could to try to persuade public agencies to disallow Barclay from proceeding with its project. A
good example is a letter from Purex Corporation, which opposed the Carousel project because its
subsidiary, Turco, owned “approximately 30 acres of land which directly abuts on the west side” of
the proposed Carousel development. (/d. at Tab 79 [CARSON 803-805] at 803.) Purex foresaw the
advantages of an oil storage facility, which would not protest the noise and odors that would accom-
pany Turco’s anticipated expansion, over the human inhabitants of the residential use proposed by
Barclay. (/d. at Tab 79 [CARSON 803-805].) Purex argued that rezoning should be denied, among
other reasons, because of safety and health risks to residents of the proposed residential development,
Yet Purex did not contend that those safety and health risks included possible pollution or other im-
pacts from operations at the former oil storage facility; indeed, Purex did not mention oil at all. Tn-
stead, Purex argued that the “human health” concerns were attributable exclusively to “[t]he noise,

truck traffic, and lights upon Purex’s land required for its fown] manufacturing operations,” which
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Purex feared “would . . . [cause] loss of sleep and the impairment of the health of the residents™ at
Carousel. (Id at p. 804.)

Purex threatened the Planning Commission (and Barclay) that *{flamilies purchasing [Carou-
sel] residences would not realize this unsuitability for residential use until such purchase had actually
taken place,” and therefore Carousel homebuyers “will be defrauded.” (Id)) Having thus speculated
improperly and without evidence that Barclay and the Planning Commission would conceal facts
from purchasers, the facts Purex expected them to conceal were nof the prior use of the property as
an oil storage facility, which it did not mention at all, but rather, according to Purex, the plonned ex-
pansion of its Turco factory. (Id. at Tab 79 [CARSON 803-8051.) It was inconsequential to Purex in
1966 that the Carousel homes were being built on a former oil tank farm, No one, not even the high-
ly motivated opponents of the residential development, thought that toxic pellution was an inherent
risk of building homes on this property.

{iif)  The Planning Commission Did Not Reguire Any Environmental
Diligence When It Approved Barclay’s Subdivision Map.

The Planning Commission conditionally approved Barclay’s Tentative Tract Map on Febru-
ary 23, 1966. (/d. at Tab 73 [CARSON 363-367] at 363.) A subsequent approval was obtained on
November 1, 1966. ({d. at Tab 72 [CARSON 370-374] at 370.) Both approvals referred to the fact
that the concrete lining in the former oil storage reservoirs (called “sumps” in the approval orders)
would be broken up and buried in place beneath compacted fill. (Jd. at Tab 73 [CARSON 363-367)
at 3606; /d. at Tab 72 [CARSON 370-374] at 372.) In granting both approvals, the Planning Commis-
sion imposed a number of conditions on Barclay. (Jd. Tab 73 [CARSON 363-367]; id. at Tab 72
[CARSON 370-374]; see also Govt. Code § 66415; Los Angeles County, Cal., Ord. No. 4478 art. 2
§ 12 (1945).) None of these conditions were directed toward mitigating potential adverse effects
from the prior use of the property on future residents. (Ex. TTT [1/21/14 Lir.] at Tab 73 [CARSON
363-367]; id. at Tab 72 [CARSON 370-374].) Neither approval order required Barclay to investigate
whether the Site had become contaminated when it was an oil storage operation. (/d. at Tab 73
[CARSON 363-367]; id. at Tab 72 [CARSON 370-374].) And the lack of any requirement for an
environmental mvestigation was consistent with the development standards of the day. (Jd. a [ Wil-
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liams Report] at pp. 21-22, 35, 40, 70; id. at [Shepardson Report] at pp. 26, 29-30.) There was no
legal or industry standard that would have required such investigations in 1966. (/d. at |Williams
Report] at pp. 21-22, 35, 40, 70; id. at [ Shepardson Report] at pp. 26, 29-30.) In fact, had the City of
Carson or the County of Los Angeles suggested that such an investigation needed to occur, it would
have been requiring well-beyond what was being done at that time in the development community.
(See id. at [Williams Report] at pp. 21-22, 35, 40, 70; see also id. at [Shepardson Report] at pp. 26,
29-30.)
(iv}  The Department Of Real Estate Issued Final Reports Allowing
Barciay To Sell Carousel Homes, Knowing The Former Use OF The
Property And Everything Else Its Diligpence Revealed.

At all times relevant to this case, the Carousel development was governed by the Subdivided
Lands Law (“SLL”), California Business & Professions Code §§ 11000-11200 {enacted 1943]. The
State Real Estate Commissioner (“Commissioner”) “administers the Subdivided Lands Law to pro-
tect purchasers from fraud, misrepresentation, or deceit in the initial sale of subdivided property.”
See Cal. Bus, & Prof. Code § 110182, (Ex. TTT [1/21/14 Ltr.] at Tab 339 [Department of Real Es-
tate Reference Book]j at p. 445))

Under the SLL, no home at Carousel could be offered for sale by Barclay until the Commis-
sioner had 1ssued a final public report, sometimes referred to as a “White Report.” (Bus. & Prof.
Code § 11018.2; Department of Real Estate Subdivision Public Report Application Guide, 35 (2011)
[listing “appropriate color” for public reports].) The staff of the Department of Real Estate (“DRE”)
prepares the final public report for the Commissioner. (See Bus, & Prof. Code § 11018.2; Ex. TTT
[1/21/14 Lir.] at Tab 339 [Department of Real Estate Reference Book | at p. 445.) The “public report
includes important mnformation and disclosures concerning the subdivision offering.” (Ex. TTT
[1/21/14 Lir.] at Tab 339 [Department of Real Estate Reference Book] at p. 445.) “The Commission-
er does nol issue the final public report until the subdivider has met all statutory requirements, includ-
ing . . . a showing that the lots . . . can be used for the purpose for which they are being offered.”
({d.)y Copies of the White Report for all tracts included in the Carousel subdivision were included

with Barclay’s submissions below. (Ex. TTT [1/21/14 Lur.] at Tab 335 [White Reports for Tracts
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28441 (8/1/1967), 28564 (2/21/1968), 24836 (1/22/1969), and 28086 (5/22/1967)].) These demon-
strate that the Commissioner, with full information about the project, which included access to all of
the associated files and records, determined Carousel to be fully compliant with all applicable laws
and regulations as required by the SLL.

{v) The Area Surrcunding The Site Was “Oif Country,” Where Close

Proximity Of Humans And Oil Was Comimon And Net Viewed As
Unsafe During The Late 1960s,

At the time Barclay was developing the Site, it was common to have oil storage facilities and
oil refineries located near, indeed immediately adjacent to, residences, schools, and sports fields. In
fact, just before Barclay purchased the Site, large numbers of homes had been built and sold right up
to the property line of the eastern border of the Site, completing a residential build-out that had begun
working toward the three reservoirs from the east since at least 1958, (FEx. TTT [1/21/14 Lur.] at Tab
336 [Tract maps for Tracts 21144, 29377 and 24605].) It is telling that the proximity of the visible
reservoirs, the berms of which reportedly extended fifteen feet above the surface, was not preventing
sales of residences on the open market. There had also been an expansion of residential housing to
the north of the Site. (/d. at Tab 75 [CARSON 818-8201.)

To the south, across Lomita Boulevard, homes were being built on individual lots, many of
which had oil wells on them. (/d. at Tab 4 [Schultz Dep.] at 17:10-17:15; 47:8-50:25.) That neigh-
borhood was zoned “R-1-0,” which allowed single family residences to be built on the same ot as an
oil well. (/d. at 17:15-18:2, 30:5-31:24, 32:4-14.) Indeed, oil wells are an important part of the hisio-
ry of Carson, Next door to the southwest of the Sile, next to Lomita Boulevard, the former Schultz
property had multiple uses in 1966; a family residence existed on the same lot as an oil well, and both
of those shared the Iot with the family business. (Jd. at Tab 4 [Schultz Dep.] 20:23-21:10, 23:16-25:7,
27:22-28:13; id. at Tab 353 [Schultz Ex. 3}; id. at Tab 354 [Schuitz Ex. 4].) That well had 2 sump
next to 1f, which was a shallow hole used by maintenance crews when working on the well; they
would place waste ol in the hole and allow it to seep into the ground. (/4. at Tab 4 [Schultz Dep.] at
29:8-21; 74:4-75:23.) Two other oil wells were found on the industrial propertics to the west of the

former Schultz property. (/d. at Tab 4 [Schultz Dep.] at 30:5-31:24.) Across the street was (and still
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is) the Wilmington Intermediate School, and next to the playground were three more oil wells. (Jd. at
Tab 4 [Schultz Dep.| at 17:10-18:2, 30:5-31, 32:4-14; id. at Tab 352 [Schultz Ex. 1].)

Itis not surprising that oil wells were plentiful in what would soon become the City of Carson
since that area was built in significant part on the oil industry. Carson was located in an area that
some referred to as “oil country” because of its obvious ties with oil production. (/4. at Tab 5 {Smith
Dep.] at 32:13-33:24, 40:20-40:25, 41:1-9.) In 1966 there was still ample evidence of that history.
At the corner of Lomita and Main Street, just one block from the Carousel site, was the fully opera-
tional Fletcher Gil Refinery, built in 1939. (Jd. at Tab 359 [My Carson Your Carson] at 65: id. at Tab
4 [Schultz Dep.] at 63:25-65:20, 113:20-115:6; id. at Tab 355 [CARSON 786-787); id. at Tab 3
{Smith Dep.] a1 97:14-98:16.) There was a significant explosion at that refinery on March 27, 1969,
while the homes at Carousel were still being sold. (Jd. at Tab 350 [Los Angeles Times Article,
March 28, 1969]; id. at Tab 351 [Daily Breeze Article, March 28, 1969]; id. at Tab 358 [Los Angeles
Times Article, March 29, 1969].) Located between the refinery and the Carousel subdivision was a
business called Oil Transport Company, which provided trucking services for hauling petroleum hy-
drocarbons for the energy industry. (Jd. at Tab 4 [Schultz Dep.] at 30:5-31:24.)

This community environment is consistent with the undisputed evidence thal no one at Bar-
clay believed thal oil was toxic to humans: “[TThe state of the knowledge at that time was that . . . oil
certainly was not a hazardous material to health.” (/d. at Tab 2 [Curci Dep.] at 215:1-15.) “[NJo, at
the time it was not considered harmful and I didn’t consider it harmful.” (/4. at Tab 7 {Bach Dep.] at
75:0-14.) “In the late 1960s, early 1970s, oil wasn’t the bad word it may be today, and # wouldn’t
have been a concern—the same concern . . . at that point in time as it might be today.” (Jd. at Tab 1
[Harkavy Dep.} at 111:11-112:10.) This attitude that oil was not foxic was corroborated by Mrs,
Schultz, when she fecallcd her childhood in nearby Torrance where boys built rafis to float atop huge
sumps of waste oil and she and her friends chewed tar, which was nothing but dried oil, as though it
were bubble gum. (/4. at Tab 4 [Schultz Dep.] at 152:2-17.)

This co-existence of residential living and open oil operations may seem unusual by today’s
standards, but there was no sense at the time that such co-existence was problematic in any way. As

explained by Ms. Williams in her report, at the time when the Property was being developed and
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houses were being sold, no one in the environmental, public health or legal community was even
considering the possible health effects of exposure to petroleum-related contaminants such as ben-
zene. {ld. at [Williams Report] at pp. 12-21.) Concerns about most environmenial issues, particular-
ly those related to petroleum releases, were just not as important as other concerns, such as pesticides,
back in 1967. (Id at pp. 21-39.) Nearly two years after the last house in the Carousel tract was sold,
the United States Environmental Protection Agency (“EPA™) studied oil dumped in backyards from
automobile motor ¢il change outs and concluded that data simply did not exist to allow a quantitative
assessment of human health risks resulting from exposure to oil contamination in the seil. {Jd at p.
17.) Further, around the time of Barclay’s work on the Site, it was common for virgin and waste oil
to be used to coat roadways (o prevent dust and that practice was not viewed as one giving rise to any
health concerns. (/d. at pp. 12-15.) And this lack of concemn regarding human contact with oil con-
tamination lasted a long time even afler that, as regulators were far more concerned about other con-
taminanis and other exposure pathways, (/d. at pp. 21-31.) The EPA and other regulators still do not
regulate petroleum in the same way as they do other chemicals. (See, eg. CERCLA, 42 US.C. §
9601(14) [“The term [hazardous substance] does not include petroleum, including crude oil or any
fraction thereot which is not otherwise specifically listed or designated as a hazardous substance . .
) HSAA, Health & Saf, Code, § 25317 {**Hazardous substance’ does not include. . Petroleum, in-
clading crude oil or any fraction thereof . . "]} It is within this context that Barclay entered the Site
to begin decommissioning the tanks.

Despite all of this evidence that Barclay provided to the Regional Board indicating that Bar-
clay’s conduct was lawtul and complied with the environmental standards of the time in which it was
active at the Site, the Regional Board ultimately still issued the Revised CAO naming Barclay, and

the Regional Board’s factual findings remained largely unchanged.

H. The Regional Board Is Put Under Intense Political Pressure To Name Barclay To
The Order By Entities Who Have a Financial Stake in the Qutcome.

On January 22 2014, Eric Boyd, the Deputy District Director for Congresswoman Janice
Hahn, emailed Unger about an upcoming meeting with Carousel residents. (Ex. E [Unger Dep.] at

Ex. 18 [1/22/14 email from E. Boyd 10 5. Unger}.) Bob Bowcock, a consultant hired by Tom Gjgardi,
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counsel for the Acosta Plaintiffs, was copied on the email. At the meeting the next day, Congress-
woman Hahn said she was going to “call the ‘head of the WaterBoard [sic]’ [Sam Unger] tomorrow.”
(Bx. E [Unger Dep.] at Ex. 19 [PRA-RWQCB-002633].) At the same meeting, Bowcock told resi-
dents that Unger was “afiaid of Hahn”, “afraid of Shell”, and that Unger and the Regional Board
were “complacent and enabling Shell to behave badly.” (Jd. at [PRA-RWQCB-2638].) Notably,
counsel for the Acosta Plaintiffs is a significant financial contributor to Congresswoman Hahn, Gir-
ardi, and other lawyers representing the Acosra Plaintiffs, are also significant contributors to the Po-
litical Action Committee of the American Association for Justice’s Political Action Commitiee,
which in turn is one of Congresswoman Hahn's largest contributors. (Ex. K; Ex. E [Unger Dep.at
Ex. 20 at p. 1) Later, when the trial court judge oversceing the Acosta Litigation determined that
Shell’s $236 million settlement with the Acosio Plaintiffs was in “pood faith”™ under California law,
Congressman Hahn posted a congratulatory message to the Plaintiffs on her Facebook page. (Ex. E

[Unger Dep.}at Ex. 21.)

i The Comment Period On the Draft CAQ Closes, Shell Sues Barclay, And Shell
And The Acosta Plaintiffs Continue To Communicate With The Regional Board.,

The comment period on the Draft CAO officially closed on January 21, 2014, with Barclay
being the only entity to provide any comments.” Notwithstanding, representatives of Shell and the
Acosta Plaintiffs continued to communicate ex parte with the Regional Board after the comment pe-
riod closed, trying to persuade the Prosecution Team to name Barclay. Then, on May 6, 2014, Shell
sued Barclay for contribution and indemnity, seeking its “costs and expenses™ in complying with the
CAQ, which Shell alleged were “'in excess of $40 million.” (Ex. P [5/6/14 Shell Complaint] at p. 2.)
Days later, on May 9, 2014, Bowcock, the Acosta Plaintiffs lawyers’ consultant, emailed Shell’s
complaint to Unger, Executive Officer of the Regional Board and a member of the Prosecution Team.

(Ex. E [Unger Dep.} at Ex. 13.) And just a few days after that, on May 14, 2014, there was a meeting

" Initially, the comment period was set to close on December 6, 2013. (FEx. J [10/31 Draft CAQ
Lir.Jatp. 2.) On November 8, 2013, counsel for Barclay asked the Regional Board for an exten-
sion until January 13, 2014. (Bx. L [11/8/13 Ltr.J at p. 1.) On November 15, 2013, the Regional
Board approved this extension. (Ex. M {11/15/13 Ltr.] at p. 1.) On January 6, 2014, counsel for
Barclay wrote 1o the Board again asking for an extension until January 21, in order to submit
comments after the deposition of Al Vollmer. (Ex. N [1/6/14 Lir.] at pp. 1-2.) On January 8,
2014, the Regional Board granted the extension and the comment period officially closed on Jan-
uary 21, 2014, (Ex. O [1/8/14 Lu.} at pp. 1-2)) ' '
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attended by members of the Prosecution Team and representatives of Shell to discuss “the Dole is-
sue.” (Ex. I [Ayalew Dep.| at 185:24-187:1; Ex. E [Unger Dep.] at Ex. 14.) The evidence suggests
that at the meeting, with members of the Prosecution Team having their time reimbursed by Shell to
sit in the meeting, Shell’s experts tried “to refute the hypothesis™ of Barclay’s expert in order to con-
vince the Prosecution Team to name Barclay on the order. (Ex. F [Ayalew Dep.] at 189:3-9 [“0. Do
you remember anything Johnson said about the possibility of naming Barclay or Dole on the order?
A. From my recollection -- I may be wrong but I think his presentation was trying to refute the hy-
pothesis that was ordered by Waterstone, the Barclay technical hypothesis of capillary ride buoyancy
{rise.)"1.}

J. The Regional Board Reepens The Comment Period For Shell,

On June 3, 2014, two weeks after meeting with Shell, the Regional Board reopened the com-
ment period on the Drafi CAQ specifically “to provide an opportunity for Shell to submit comments.”
(Ex. 5 [12/8/14 Memo] at p. 4; Ex. T [6/3/14 Notice of Opportunity for Additional Comment].} Even
the Regional Board staff time (o draft the re-opening notice for Shell was paid for by Shell. (Ex. F
[Ayalew Dep.| at Ex. 3.) Shell submitted comments on June 16, 2014, Shell’s comments were the
only response to Barclay’s January 21, 2014 submission, and they responded only to a few, narrow
points, specifically regarding the Waterstone report. On June 30, 2014, Barclay timely responded to
Shell’s submission, refuting the issues raised by Shell and noting that the remaining technical and
legal points made in Barclay’s January 21, 2014 letter and the associated attachments were uncon-
tested by Shell and everyone else. (Ex. U [6/30/14 LirJat p. 1)

K. The Regional Board Continues To Communicate With, And Invites Comments
From, The Acosta Plaintiffs.

The second comment period closed on June 30, 2014. Notwithstanding, representatives of
Shell and the Acosta Plaintiffs continued to communicate ex parte with the Regional Board after that
date, urging them to name Barclay on the order. By way of example, on July 9, 2014, Unger emailed
Bowcock (the Acosta Plaintiffs” consultant) and asked him to “ler us [Unger and Tellewold Ayalew]
know if you have any commenis” on Shell’s June 16, 2014 submission. (Ex. E [Unger Dep.] at Ex. 15

at [PRA-RWQCB-007030], italics added.) Later, Unger assured Bowcock that while “there mill be
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an “official’ comment period we can talk whenever you wish.” (ld., italics added.) Shortly thereafter,
Bowcock replied:

Is the Board going 10 issue a COA to Dole? If'so when?

These documents are embarrassing to the profession. . . can you believe a professional

like Dr. Dagdigian would actually prostituie himself and spend six (6) pages of a

technical repori defending a liar like George Bach Appendix A . . makes me ill.

Bottom line . . . as [ have said from the beginning, it doesn 't take a rocket scientist io
see they (Shell & Dole) were co-conspirators in the development of the site.

"1t get to our comments soon... it’s just such a flood of garbage documents.

Or fear is that Dole causes further d(e,iay; How do we prevent that?
({d. at PRA-RWQCB-007029, italics added.) That same day, Bowcock also sent Unger comments on
Barclay’s submissions, stating that the declaration of Jeffrey Dagdigian is “SHAMEFUL,” that the
declaration of George Bach is “dishonest,” that Barclay has “clearly manipulated and compound{ed]
liar’s lies,” and that Barclay should be “added as a responsible Party to the Cleanup and Abatement
Order.” (Ex. E [Unger Dep.] at Ex. 14 at PRA-RWQCB-004612.)

L. Shell Submits A Revised Remedial Action Plan, And The Acoste Plaintiffs And
The City Of Carson Settle With Shell.

On June 30, 2014, after submitting a RAP that was rejected by the Regional Board, Shell
submitted a revised RAP (Ex. V [6/30/14 Shell Revised RAP]), and on October 15, 2014, Shell sub-
mitted an addendum to the revised RAP (Fx. W [10/14/14 Shell Addendum to Revised RAP]). The
revised RAP requires, among other things, excavation up to 5 feet below ground surface “at approxi-
mately 207 properties,” and excavation up to 5-10 feet below ground surface at approximately 85
homes. (Ex.V [6/30/14 Revised RAP] at pp. 3-4.) In turn, the addendum to the revised RAP pro-
vides that displaced residents will be accominodated and compensated if their homes are sold at less
than fair market value. (Ex. W [10/15/14 Addendum to Revised RAPL) Shell estimates that it will
cost $146 million to implement the RAP. (/d. at p. 3 at Table 6-1.)

As recently as March 2014, the dcosta Plaintiffs’ counsel had described Shell’s proposed
RAP as a “joke,” and called Shell “disgusting” and “despicable” for proposing it. (Ex. X [3/24/14
Daily Breeze Article].) Similarly, when Shell’s revised RAP was first announced, the City of Carson

claimed it was insufficient to secure the “Carousel residents’ health, safety and welfare.”
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[9/7/14 Daily Breeze Article] at p. 2.} Yet, on October 21, 2014, Shell announced to the parties in the
Acosta Litigation that it had reached a tentative settlement with the Acosie Plaintiffs and the City of
Carson. (Ex. PPP [12/12/14 Decl.].) From that day on, it appears that no Acosia Plaintiffs, Girardi
consultants like Boweock, or the City of Carson offered any criticism of Shel’s RAP to the Regional
Board.

On or about November 10, 2014, Girardi Keese LLP, on behalf of the Acosia Plaintiffs, for-
mally entered inio settlement with Shell. Under the agreement, Shell agreed to pay $90 million to
Girardi Keese LLP in “full and final settlement of all Claims,” (Ex. Z [Acosta Agreement] § 3.2), and
to implement the RAP (id at § 4.8). Al the same time, the City of Carson, also represented by Gir-
ardi Keese LLP, entered into a settlement with Shell. Under the agreement, Shell and the City of
Carson agreed to “Mutual Releases” in which each party released the other from “any and all
Claim(s)” related to the City of Carson’s lawsuit against Shell and the Water Board proceedings.
(BEx. AA [Carson Agreement] § 3.4.) Shell also agreed, as part of the settlement, to remediate the
Site. (fd. §4.9.) Critically, as part of the 4costa seitlement, the Acosta Plaintiffs agreed “lo cooper-
ate in good faith in the ongoing regulatory proceedings overseen by the Water Board” (8x. Z [Acosta
Agreement] § 3.6}, and to “waive and release any rights to challenge any decision of the Water Board
in evaluating and approving the RAP for the Carousel Tract.” (Jhid) Likewise, the City of Carson’s
scitlernent required the City to “cooperate in good faith” in the Water Board proceedings and “im-
plementation of the RAP.” (Lx. AA [Carson Agreement] § 3.5))

News of the setilements, including Shell’s agreement to implement the revised RAP, quickly
spread. In late November and early December 2014, The Los Angeles Business Journal, The Daily
Breeze, PressTelegram.com, and RoyalDutchShellPic.com all reported that Shell had offered “$90
million to settle a lawsuit brought by Girardi & Keese on behalf of the 1,491 current and former resi-
dents of the Carousel Tract.” (Exs. BB-DD [Articles]; Ex. E [Unger Dep.] at Ex. 17.) The Daily
Breeze article quoted the Acosta Plaintiffs’ counsel and a Shell spokesperson regarding the settie-
ment, and described “a confidential letter to residents from Girardi & Keese™ stating that “the $90

million would be split between attorneys and residents, with a court-appoinied ‘special master’ to de-
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termine how much each plaintiff will receive based on their personal injury and property damage
claims.” (Ex. CC [Article].)

M. The 4costa Plaintiffs Designate The Regional Board Prosecution Team As Ex-
perts And Submit As Evidence The Revised CAQ.

On November 14, 2014, the Acosia Plaintiffs served their expert disclosures for the Phase 1]
experts on movement of contaminants, exposure, and dose issues. (Ex. EE [11/14/14 Disclosure].)
In their disclosures, the Acosta Plaintitfs identified four members of the Prosecution Team as “non-
retained expert[s]” Samuel Unger, Paula Rasmussen, Thizar Williams, and Teklewold Ayalew. (Jd.
at pp. 2-3.) Critically, the Acosta Plaintiffs designated each member of the Proscoution Team as ex-

perts even though the Revised Drafl CAQ had not been issued and even though they had no way of

knowing based on the public record that Barclay would be recommended by the Prosecution Team

Jor inclusion on the order some three weeks later.

N, The Prosecution Team Learns Of The Settlement With Shell,

On November 24, 2014, Albert Robles, the current Mayor of the City of Carson and then a
member of the City Council, emailed Unger a news article about the setdement. (Ex. E [Unger
Dep.] at Ex. 17.) The City of Carson, of course, was then (and still is) an adverse party to Barclay in
the Carson Litigation, making the communication particularly inappropriate. Robles wrote: “FYI
sam. Talk to you soon.” (/d.} Unger then forwarded the email to Ayalew, instructing him to “dig up
this article and send to {the prosecution] team.” (Jd) Minutes later, Ayalew circulated the email to
the entire Prosecution Team. {(/d.)

. The Proseeution Team Recommends Approval Of The Revised CAQ,

Approximalely two weeks later, on December 8, 2014, the Regional Board teleased a memo-
randum from Unger to Deborah Smith, Chief Deputy Executive Officer. (Bx. § [12/8/14 Memo).)
The Memorandum recommended that Smith, who reports to Unger, approve and issue the Revised
CAQ paming Barclay as a responsible party by January 9, 2014, the same day that the comment peri-
od on Shell’s proposed RAP was set to close. (Jd. at pp. 2, 5.} Unger set that aggressive deadline

even though he undoubtedly knew that Smith was heading out of town on a year-end vacation and
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would not return until after the holidays, giving her effectively about a week to review the extensive
file with all the comments from Barclay and approve the Revised Draft CAQ. (Dennis Decl. §36.)

As part of the recommendation, the Prosecution Team staff produced a 98-page chari purport-
mg to respond to the comments submitted by Barclay and oih@rs regarding the naming of Barclay as a
responsible party. (Ex. 8 [12/8/14 Memo] at Attachment 14; see also id. at pp. 4-5 [providing sum-
mary of factual conclusions from Prosecution Team staff].) The December 8 Memorandum identi-
fied Samuel Unger, Paula Rasmussen, Thizar Tintut-Williams, and Teklewold Ayalew, among oth-
ers, as Regional Board staff who participated in the preparation of the Revised CAOQ. (/d. at p. 1.)
Notably, Shell illegally paid for the Regional Boarcifs staff time to prepare the 98-page chart to try to
support their decision. (Ex. F [Ayalew Dep.| at Ex. 3.}

P, Barclay’s Requests to Submit Evidence And For A Hearing Are Denied.

On December 24, 2014, Gibson Dunn, on behalf of Barclay, wrote Smith, asking to

(1) submit additional critical evidence, that was previously unavailable, and that must be considered
by [the Regional Board] before making any decision on this issue; and (2) schedule a formal hearing
before you in order to give Barclay an opportunity to present the key evidence directly to you and to
explain why Barclay is not a *discharger’ under the Water Code.” (Ex. HH [12/24/14 Ltr.] at p. 2.)
On January 6, 2015, Gibson Dunn, on behalf of Barclay, submitied another letter, this time expiain-
ing in greater detail the importance of the new evidence, attaching that evidence, and repeating its
request for a hearing. (Ex. N {1/6/15 Ltr.].} On Janwary 15, 2013, Frances McChensey wrote to
Smith, stating that she had no opinion on whether Smith should hold a hearing, but that she opposed
the consideration of any additional evidence. (Ex. MM [1/15/15 Lir.].) Remarkably, McChesney
stated that Barclay should have submitied the Waterstone 3-D model in the fall of 2014, affer the
close of the official comment period. (Jd at 2Z.) On January 16, 2015, Gibson Dunn, on behalf of
Barclay, submitted another letter, clarifying the scope of its request that the Regional Board to con-
sider additional evidence and repeating the request for a hearing. (Ex. NN [1/16/15 Lir.} at pp 1-2.)
On February 27, 2015, Smith agreed to accept the 2014 Bach deposition transcript into the
record, but rejected all of the other evidence presented by Barclay, and denied Barclay’s requests for

a hearing, (Ex. GG [2/27/15 Lir.] at pp. 1-2.) ‘;
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Q. The Acosta Plaintiffs File The Revised CAQ In The Acosta Litigation.

On December 22, 2014, the Plaintiffs in the Acosta Litigation submitted a supplemental dis-
closure of their Phase I experts. (Ex. at FF [12/22/14 Supplemental Disclosure].) As part of this
supplemental disclosure, the Acosia Plaintiffs submitted rebuttal reports by two of their experts,
Lorne Everett and Mark Kram, which relied on the December 8, 2014 opinions of the Prosecution
Team staff, and their recommendations. For example, Dr. Everctt used the December 8 memoran-
dum and associated chart from the Prosecution Team staff as evidence that “the professional envi-
ronmental scientists and engineers at the State of California (Regional Board Water Quality Conirol
Board) agree with” his opiniens concerning Barclay’s liability. (BEx. RR [12/22/14 BEverett Rebuttal
Report] at p. 2; see also Ex. 88 {Kram 12/18/14 Rebuital Report] at p. 19 [“the RWQCB (2014¢)
characterizes Dr. Dagdigian’s upward mobility theory as ‘speculative and incomplete’ [and} ques-
tions the theoretical underpinnings used to support the theory™}.)

Since then, the Acosta Plaintiffs’ counsel and experts have continued to submit declarations
relying upon the factual conclusions of the Prosecution Team staff. For instance, on January 22,
2015, the Acosta Plaintiffs submitted declarations that rely upon the Prosecution Team staff's factual
conclusions as “evidence” purportedly establishing Barclay’s liability. (Ex. TT [1/22/15 Finnerty
Decl.] at 9 8 [“The Water Board documents contain information that is pertinent to this case.”]:;

Ex. UU [1722/15 Koffman Decl.] at 4 1-10, 13 [“These documents . . . further strongly support my
previous position that Developer Defendants discovered a substantial amount of contamination within
the soil of the oil tank farm prior to development.”}; Ex. VV [1/22/15 Cheremisinoff Decl.] at 99 8-
13, 15-23, 26 {*In accordance with commenis submitied by the Los Angeles Regional Water Quality
Control Board, it is my opinion that the Developer Defendants qualify as a discharger pursuant to
Water Code section 13304 and should be treated as such in this litigation.”]; Ex. WW [1/23/15 Suppl.
Wallace Decl.}at 4 19 [*The Water Board’s conclusion is based on evidence that amply illustrates
Barclay Hollander Corporation’s actions and inactions pertaining to the demolition of the Kast prop-

erty tank farm and development of the Carousel Housing tract.”].)
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R. Barclay Seeks Discovery From The Regional Board.

On January 8, 2015, Barclay issued subpoenas in the 4costa Litigation for documents and
depositions of the four members of the Prosecution Team designated as “non-retained experts” by the
Acosta Plaintiffs: Samuel Unger, Teklewold Ayalew, Paula Rasmussen, and Thizar Tintut-Williams.
Althoughthe Regional Board sought to quash the subpoenas, the court ordered the Regional Board to
produce documents and allow depositions of two of the members of the Prosecution Team——Unger
and Ayalew—thus far. On April 22, 2015, Barclay submitted a letter to Smith requesting that Smith
defer determining whether to name Barclay until after the pending depositions-—scheduled for early
May and just weeks away—had occurred. (Ex. XX [4/22/15 Lir.])

s, Deborah Smith Unilaterally Changes The Revised Draft CAO Before Issuing It,

The Revised CAO was issued on April 30, 2015, (Ex. A [Revised CAQ]) In a cover letter
accompanying the Revised CAO, Smith noted that the Regional Board declined to postpone its deci-
sion until after receipt of the transcripts from Unger’s and Ayalew’s depositions as requested by Bar-
clay, claiming that “substantial additional time would be necessary to obtain certified transcripts and
allow parties and interested persons a reasonable time to review and respond to the testimony[.]”
(Ex. OO [4/30/15 Cover Lir.}.) Thus, Smith refused to wait a few more weeks for this additional
probative evidence, despite the fact that expediting the naming of Barclay to the CAO at that point
would have no effect on the actual eleanup procedures of the site, since Shell had already been named
i the CAO, and was already complying with it (Ex. E [Unger Dep.] at Fx. 22 [6/12/14 Regional
Board Meeting Tr.} at 15:3-9), and the comment period on the RAP had closed.

While many of the Revised Draft CAQ’s unsupported findings, discussed above, remained
unchanged, the Revised CAO includes a number of changes that were made without any notice {o
Barclay or an opportunity to comment. The Revised Draft CAO circulated on December 8, 2014 in-
cluded this statement: “Available information indicates that by August 15, 1966, all three reservoirs
had been fully cleaned out of liquid residue.” (Ex. D) [Revised Draft CAQ] at p. 5.) In the Revised
CAO, this sentence now states that “all three reservoirs had been emptied of liquid residue.” (Ex. A
[Revised CAG] at p. 4.3 Ayalew testified that he wrote in the Draft CAO that all the reservoirs had

been “fully cleaned out.” (Ex. I' [Ayalew Dep.] at 141:23-143:22 ) He testified that this information
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was extracted from the Pacific Seils reports from the time. (Ex. F [Ayalew Dep.] at 142:25-143:22)
The Revised CAQ by Deborah Smith does not explain, or provide a record citation, to support this
change. (See Ex. A [Revised CAClatp. 4.)

The Revised CAO also includes findings that Barclay violated various code provisious that
had not ever been mentioned in the Revised Drafl CAQ prepared by the Prosecution Team. The Re-
vised CAQ states that Barclay’s actions violated the Fish and Game Code section 5650 and Los An-
geles County Code section 20.36.010. (Ex. A {Revised CAO] at p. 11, fn. 14.) The Revised Draft
CAQ recommended by the Prosecution Team did not mention any of these alleged violations. (Ex. D
Revised Draft CAOL) Both Unger and Ayalew testified that they had no part in researching or de-
termining whether Barclay violated these acts or any others. (Ex. F {Ayalew Dep.] at 60:16-61:10,
61:14-21; Ex. E [Unger Dep.] at 56:19-24, 70:7-14.)

Y. Legal Arcument

There is no dispute that Shell is the only discharger of the contaminants being remediated un-
der the current order. The Revised CAO therefore makes no finding that Barclay actually “dis-
charged” waste, in the usual sense that it “‘relieve[d] . . . a charge, load or burden’” (Lake Madrone
Water Dist. v. Siate Water Res. Control Bd. (1989) 209 Cal App.3d 163, 174 [quoting WEBSTER'S
NeW INT'L DicT. 644 (3d ed. 1961)]), and does not find that Barclay “deposited” waste, as most peo-
ple understand that term—"the act of depositing . . . something laid, placed, or thrown down’.”
(People ex rel. Younger v. Super. C1. (1976) 16 Cal. 3d 30, 43 [quoting WEBSTER’S THIRD INT'L
Dict., UNABRIDGED (1963]). The Revised CAO thus is based on something other than literal com-
pliance with the language in the statute that defines the Regional Board’s jurisdiction. (Wat. Code,
§ 13304, subd. (a) [authorizing the Regional Boards to issue clean-up and abatement orders against
“la]ny person who has discharged or discharges waste into the waters of this state in violation of any
waste discharge requirement or other order or prohibition issued by a regional board or the state
board, or who caused or permitted . . . any waste to be discharged or deposited where it is, or proba-
bly will be, discharged into the watefs of the state.”], italics added.) ‘)

Instead, the Revised CAO secks to justify holding Barclay responsible for clean-up and

abatement of contamination that it did not discharge or even know about on the basis of itgfinding
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that Barclay “conducted various activities, including partially dismantling the concrete in the reser-
voirs and grading the onsite materials. These activities spread the waste at the site, and contributed to
the migration of the waste through soil and groundwater.” (Ex. A [Revised CAO[ at p. 11.) The Re-
vised CAO should be vacated for four separate and independent reasons:

(1) The Regional Board denied Barclay due process. First, Barclay was denied due process
because Shell—an adverse party which pressured the Regional Board to name Barclay and which had
a direct financial interest in having Barclay named—was iflegally reimbursing the Regional Board for
the efforts the Prosecution Team spent considering whether (o name Barclay, building an administra-
tive record 1o do so, and drafting the necessary documents, including the Revised Draft CAO jiself
and the recommendation to Smith to name Barclay. As a result of these payments—unauthorized and
ilegal under the Cost Recovery Program—the Regional Board had 2 financial incentive to make staff
available to investigate and name Barclay, which violates Barclay’s due process rights. (Part V.A. 1,
infra.y Second, Barclay’s right to an impartial adjudicator was not respecied because the Regional
Board failed to adequately separate its adjudicative and prosecutorial functions and because Sam Un-
ger, the Executive Officer of the Regional and the purported leader of the Prosecution Team, appoint-
ed Deborah Smith, his direct subordinate, as presiding officer. (Part V.A2, infra; Govt. Code,
§§ 11425.10, subd. (a)(4), 11425.30, subd. (a)(2).) Third, the Regional Board’s nearly five-year de-
iay in naming Barclay to the CAO deprived Barclay of any opportunity to challenge the RAP that
Shell, the Acosta Plaintiffs, and the City of Carson agreed upon as part of an omnibus settlement
agreement, but with which Barclay disagrees. Subjecting Barclay to pay for or implement a RAP that
it opposes and that it had no role in crafting (nor any reason to do so) would be a profound violation
of due process. {(Part V.A3, infra; Govt. Code § 11425.10, subd. (a)(1).) Fourth, in issuing the Re-
vised CAQ, the Regional Board failed to create and rely upon an adequaie administrative record, and
what record exists does not support naming Barclay. (Part V.A.4, infra; Govt. Code, §§ 11425.10,
subd. (a)(6), 11425.50.) Fifth, in developing the limited and inadequate administrative record that
does exist, the Regional Board used biased and unfair procedures, which repeatedly favored Shell and
the Acosta Plaintiffs and disfavored Barclay. (Part V.A.S, infira.) This included extensive improper

ex parte contacts with representatives of adverse parties, who provided the Prosecution Team with
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responses to Barclay’s comments and other information of which Barelay had no notice and to which
it had no opportunity to respond. {/d.) And sixth, the Regional Board failed to hold an evidentiary
hearing, which due process requires under the circumstances present here. (Part V.A.6, infra.)

(2) The Regional Board's finding that Barclay is Hable as a discharger under section 13304(a)
for “spreadfing| the waste” and “contribut{ing] to the migration of the waste through the soil and
groundwater” is not supported by the evidence. The Regional Board must have affirmative evidence
to sustain 1ts findings, and there is none. (Part V.B.1, infia; see also, e.g., Schutte & Koeriing, Inc. v.
Reg'l Warer Quality Control Bd. (2007) 158 Cal.App.4th 1373, 1383-1384 [citing Cal. Civ. Proc.
Code § 1094.5, subd. (¢} and stating abuse of discretion is established if the administrative order “is
not supported by the findings, or the findings are not supported by the evidence”].)

(3) The Regional Board’s finding that Barclay is liable as a discharger under section 13304(a)
for “spread[ing] the waste” and “contribut{ing] to the migration of the wasie through the soil and
groundwater” is not supported by the law. Even if the quoted finding had been supported by evi-
dence, which is not the case, inadvertently spreading contaminants already discharged by someone
else while engaged in activity intended for another, innocent purpose does not give rise to liability
under Water Code section 13304(a). No decision of the State Board has ever found a party responsi-
ble as a discharger for such conduct, and judicial precedent likewise prohibits an interpretation of
section 13304(a) that would be required to hold Barclay responsible for such conduct. (Redev. Agen-
cy of City of Stockion v. BNSF Ry. Co. (9th Cir. 2011) 643 F.3d 668, 677-678.) Moreover, the plain
meaning of the statute limits the jurisdiction of the Regional Boards to issue clean-up and abatement
orders only to dischargers. It therefore prohibits orders—such as the Revised CAO—which require
someone who has discharged nothing io be responsible for the discharges of someone else. (Part
V.B.Z, infra.)

(4) Even if Barclay could be properly identified as a discharger under section 13304(a), which
18 not the case, Barclay is exempt from liability under the safe harbor provided in section 13304()
because the acts for which the Revised CAQ hold Barclay responsible took place in the late 1960s

and did not violate the laws and regulations that existed at the time. The Regional Board Failed to
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meet its burden of proof that Barclay violated any laws in existence at the time, and the affirmative
evidence establishes that the safe harbor should apply. (Part V.C, infra.)

A, The Regional Board Denied Barclay Due Process Of Law.

The State Board recognizes that the issuance of cleanup and abatement orders is an action that
is “of an adjudicative nature” and therefore governed by due process proteciions of the United States
and California Constitutions and the rules for administration adjudications in the APA. (Fx. KX
[State Water Resources Control Board, Office of Chief Counsel, M. A.M. Lauffer Chief Counsel
Memorandum (Aug. 2, 2006)1; In the Mutter of the Petitions of California Department Of Transpor-
tation And MCM Construction, Inc., State Board Order No. WQ 2014-0015, at *4-5 Jacknowledging
that “distinct prosecution and advisory teams” are required “fo comply with the separation of func-
fions and ex parte communication requirements of [the APA’s] adjudicative provisions, and the due
process provisions of the United States and California constitutions.”].)

“The constitutional guarantee of due process requires an administrative agency conducting ad-
judicative proceedings to act as a fair and impartial tribunal,™ (Nick v. City of Lake Forest (2014) 232
Cal. App.4th 871, 887.) “A fair tribunal is one in which the judge or other decision maker is free of
bias for or against a party.” (Morongo Band of Mission Indians v. State Water Resources Control
Board (2009) 45 Cal.4th 731, 737.) *“Although administrative decision malkers are ordinarily pre-
sumed to be impartial, a bias resulting in the denial of a fair hearing may arise when an administrative
agency fails to adequately separate its prosecutory and adjudicatory functions in the same proceed-
ing.” (Nickv. City of Lake Forest, supra, 232 Cal.App. at p. 887.) Moreover, “[v]iolation of this due
process guarantee can be demonstrated not only by proof of actual bias, but alse by showing a situa-
tion “in which experience teaches that the probability of actual bias on the part of the judge or deci-

9%

sionmaker 1s too high fo be constitutionally tolerable.”” (Morongo Band of Mission Indians v. State
Water Resources Control Board, supra, 45 Cal.4th at p. 737, quoting Withrow v. Larkin (1975) 421
U.5. 35, 47.) “*Of all the types of bias that can affect adjudication, pecuniary interest has long re-
ceived the most unequivocal condemnation and the least forgiving scrutiny.”” (Today's Fresh Start,

Inc. v. Los Angeles County Office of Education (2013) 57 Cal.4th 197, 215, quoting Haas v. County
of San Bernardino (2002) 27 Cal.4th 1017, 1025
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The APA codifies many of these same due process rights, but in some instances goes further.
For instance, consisient with constitutional requirement of due process, section 11425.10, subdivision
(a}(4} of the Government Code provides that “the adjudicative function shall be separated from the
investigative, prosecutorial, and advocacy functions within the agency.” (Govt. Code, § 11425.10,
subd. (2)(4).) But section 1142530, subdivision (a}(2), goes further, providing that “[a] person may
not serve as presiding officer in an adjudicative proceeding in any of the following circumstanc-
es: ... (2) The person is subject to the authority, direction, or discretion of a person who has served
as investigator, prosecutor, or advocate in the proceeding or its preadjudicative stage” (Govt. Code,
§ 1142530, subd. (a)(2).) The APA also requires a decision “in writing” that “includes a statement
of the factual and legal basis for the decision.” (Govi. Code, § 11425.50, subd. (a).)

1, The Regional Board Illegally Invoiced Shell, An Adverse Party With A Financial

Interest In Naming Barclay, For Its Time Investigating And Naming Barclay.

The Revised CAQ is the product of a fundamentally flawed and unfair proceeding—illegally
paid for by Shell, a party adverse to Barclay—that deprived Barclay of due process. Under the guise
of “cost recovery,” Shell literally paid for the Regional Board to follow its bidding to investigate and
name Barclay as a discharger. Any suggestion that the Cost Recovery Program authorized the Re-
gional Board to seek reimbursement from Shell for investigating and naming Barclay is refuted by
the bare language of section 13304, subdivision (¢) of the Water Code, and by fundamental principles
of constitutional due process,

Shell’s payments to the Regional Board in connection with the investigation and naming of
Barclay were unquestionably illegal. No court has ever held that section 13304, subdivision (¢) per-
mits the Regional Board to recover its costs in investigating, evaluating, and determining who should
be named as a discharger—let alone where the cost recovery is sought from a party that already has
been named as a discharger and that has a direct financial interest in having one or more additional
dischargers named. Indeed, the statute clearly provides that recovery is limited to costs incurred in
connection with “remedial activities™: where “necessary remedial action is taken by a governmental
agency,” a discharger is “liable to that governmental agency to the extent of the reasonable costs ac-

tually incurred in cleaning up the waste, abating the effects of the waste, supervising cle

nup o
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abatement activities, or faking other remedial action.” (Wat. Code, § 13304, subd. (c), italics added.)
Being paid to investigate and name another party as a discharger, at the urging of a party already
named as a discharger, is plainly not “cleaning up waste™, “abating the effects of the waste”, “super-
vising cleanup or abatement activities”, or “taking other remedial action.” Indeed, MeChesney and
Unger have both admitted that naming Barclay would have no effect on “cleaning up waste”, “abai-
ing the effects of the waste”, “supervising cleanup or abatement activities”, or “taking other remedial
action.” because Shell was already on the hook for the clean-up regardless of whether Rarclay was
ultimately named. (Ex. E [Unger Dep.] at Ex. 22 [6/12/14 Regional Board Meeting Tr.} at 15; Ex. B
{Unger Dep.} at 191:20-192:6 [*Q. And Ms. McChensney says: oh, none. The — Shell never peti-
tioned or challenged the original cleanup and abatement order, so they’re still responsible regardless
of who else may be added. . . Do you agree with Ms. McChesney's statement? A. Yes.”].)

Regardless, Shell’s payments violated Barclay’s due process rights. The United States Su-
preme Court has long recognized that a “scheme injecting a personal interest, financial or otherwise,
mnto the enforcement process may bring irrelevant or impermissible factors info the prosecutorial de-
cision and in some contexts raise serious constitutional questions.” (Marshall v. Jerrico, Inc. (1980)
446 1).8. 238, 249-50.) Likewise, the California Supreme Court has recognized that “pecuniary con-
flicts of interests on a judge’s or prosecutor’s part pose a constitutionally more significant threat to a
fair trial than do personal conflicts of interest.” (People v. Vasquez (2006) 39 Cal 4th 47, 64.) More
recently, in County of Sania Clarav. Superior Court (2016) 50 Cal.4th 35, the California Supreme
Cowrt reaffirmed the “bedrock principle that a government attorney prosecuiing a public action on
behalf of the government must not be motivated solely by a desire to win a case, but instead owes a
duty to the public to ensure that justice will be done,” and that “[a] fair prosecution and outcome in a
proceeding brought in the name of the public is a matier of vital concern both for defendants and for
the public, whose interests are represented by the government and to whom a duty is owed to ensure
that the judicial process remains fair and untainted by an improper motivation on the part of attorneys
representing the government.” (fd at p. 57.)

The California Supreme Court addressed the propriety of private-party financing of govern-

ment proceedings in People v. Eubanks (1997) 14 Cal.4th 580. The Court affirmed, inter alia, the
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lower court’s finding that it was an impermissible conflict of interest where a victim paid a prosecu-
tor’s expenses. (Jd at p. 598.) The court stressed that a disinterested prosecutor was one who was
not “under the influence or control of an interested individual” or “under the influence of others who
have .. . an axe to grind” against a particular entity. (/4. at p. 590.) Subsequently, in County of Santa
Clara, the Supreme Court held that the hiring of private contingent-fee counsel to assist government
attorneys m prosecuting public-nuisance abatement actions did not viclate due process—despite the
obvious conflict of interest-—because “neutral, conflict-free government attorneys retainfed] the pow-
er to control and supervise the litigation.” (County of Santa Clara v. Superior Court, supra, 50
Cal.4th at p. 58.) The court distinguished Eubanks on the grounds that the case before it did not in-
volve “a party with & sirong personal interest in the outcome of the case and an expectation that the
provision of financial assistance would incentivize the public attorneys to pursue the [financing par-
ties’] desired outcome even if justice demanded a contrary course of action”! (County of Santa
Clara v. Superior Court, supra, 50 Cal.dth at p. 59, fn. 13.)

The facts here present the very circumstance absent in County of Santa Clara. The Regional
Board was billing Shell for its own staff’s efforts spent investigating and naming Barclay, at the same
time Shell had a substantial financial interest in having Barclay named on the CAO. Shell had been
named in the original CAO; Barclay had not. Shell had demanded that the Regional Board name
Barclay as a discharger, and had even filed suit against Barclay seeking indemnification and contribu-
tion with respect to its alleged “costs and expenses” in complying with the CAO and implementing
the RAP. Clearly, Shell was seeking to have Barclay named as a discharger to support its meritless
claims for contribuiion and indemnification. The Regional Board--and specifically Sam Unger—
knew that Shell had filed suit against Barclay for the express purpose of recovering its alleged “costs”

in complying with the CAQ including implementing the RAP, but nonetheless sought (and obtained)

Y In County of Santa Clara, the Supreme Court expressly held that “a heightened standard of neu-
trality is required for attorneys prosecuting public-nuisance cases on behalf of the government.”
(fd. at p. 57.) Because proceedings before the Regional Board are analogous to actions for
abatement of a public nuisance (see Sania Clara Valley Water District v. Olin Corp. (N.D.Cal.
2009) 655 F.Supp.2d 1048, 1064 [“Section 13304 is to be read in light of the common law princi-
ples of nuisance”™]), that standard squarely applies here (see Nighilife Pariners v. City of Beverly
Hills (2003) 108 Cal.App.4th 81, 90 [“Just as in a judicial proceeding, due process in an adminis-
trative hearing also demands an appearance of fairness and the absence of even a probability of
outside influence on the adjudication”}, italics in original.). ;
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reimbursement from Shell for the time its prosecutorial staff spent investigating and naming Barclay
at Shell’s urging, Under the circumstances, Shell surely had the expectation-—later proven well-
founded—"that [its] provision of financial assistance would incentivize the [Regional Board] to pur-
sue [its] desired outcome even if justice demanded a contrary course of action.” (/d)

Without question, Shell’s “financial assistance” incentivized the Regional Board to allocate
precious staff time to investigating and naming Barclay. Unger testified that the Site Cleanup Unit’s
staff is “burdened from a workload standpoint” (Ex. E [Unger Dep.] at 117:2-13), and that as a result,
the Site Cleanup Unit’s time is almost always allocated to an entity from which the costs can be re-
covered under the Cost Recovery Program. (Ex. E [Unger Dep. at 205:4-9 {“Q. And some of those
projects have a cost recovery program component (o them but not all? A Nearly all of them, as much
as -- 1 don't know of any that - | know very few, if any - 1 can't think of one that does not have a
cost component — cost recovery component to it.”].) Unger further testified that cost recovery of staff
time devoted to the Kast Property project began at some point “prior to the issnance of the 2011 or-
der.”” (Ex. E [Unger Dep.] at 28:5-10.) Staff working on the Kast Property project would enter their
time into a software program and electronically submit it to the State Board. (Ex. E [Unger Dep.] at
32:3-14; Bx. F {Ayalew Dep.] at 180:11-181:23.) As such, Shell’s illegal payments clearly diverted
scarce Regional Board staff resources from their true mission of ¢cleaning up water resources to build-
ing an administrative record that would help Shell, Carson, and the Acosra Plainiiffs financially, As
Unger and Frances McChesney, the Prosecution Team’s counsel, both stated, there was absolutely no
reason to name Barclay on the CAO to achieve the 5ite’s clean-up—"None.” {Ex. E [Unger [Jep.] at
Ex. 22 [6/12/14 Regional Board Meeting Tr.] at 15; Ex. E [Unger Dep.] at 191:20-192:6 [“Q. And
Ms. MeChensney says: oh, none. The — Shell never petitioned or challenged the original clearup and
abatement order, so they’re still responsible regardless of who else may be added. . . Do you agree
with Ms. McChesney’s statement? A, Yes.”].)

Shell’s illegal payments reimbursed the Regional Board for the time its staff spent in a wide
variety of tasks they undertook in order to name Barclay. Unbeknownst to Barclay at the fime,
shell’s illegal payments paid for the Prosecution Team’s staff (1) to sit in meetings with Barclay,

(2) to sit in meetings with Shell while Shell was pressing the very same staff to name Barclay, (3) to
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engage in purportedly privileged discussions with counsel (whose time was also paid for by Shell)
about naming Barclay, (4) to draft the actual order, and (5) to prepare the 98-page Response to Bar-
clay’s comments. (Ex. P [Ayalew Dep.| at Ex. 3.) All of that staff time was bought and paid for by
Shell illegally. The payments also reimbursed the Regional Beard staff to develop purported “find-
ings” that the Acosia Plaintiffs’ experts now seek to use against Barclay’s experts in the Acosia Liti-
gation. (Ex. G [Site Detail Report] at pp. 11, 34, 38, 82-83.) While the Acosta Plaintiffs have styled
the Regional Board staff as “non-retained” experts, they are in fact “retained” by Shell to aid in both
Shell’s and the dcosta Plaintiffs’ separate lawsuits against Barclay,

Plainly, the result of this arrangement is that Shell was reimbursing the Regional Board for
the time it spent investigating and naming Barclay as a discharger. Ayalew confirmed that
“[wlhenever [he] work(s] on the [Kast Property Tank Farm] project,” “Shell is paying for [it].”
(Ex. F [Ayalew Dep.] at 179:8-21, italics added.) When asked whether he bilied Shell for the time he
spent considering whether to name Barclay as a discharger, Ayalew conceded that time was billed to
“Shell’s account yes” (Id. at 179:22-180:1, italics added.) Indeed, Ayalew even billed Shell for the
time he spent responding to Barclay’s subpoenas in the Acesiq Litigation. (Ex. F [Ayalew Dep.] at
Fx. 3.

Only Shell’s substantial illegal financial inducements can explain why the Regional Board
was willing to devote so many resources from an already “burdened” staff to name a party fo an
amended order that, according to the Regional Board’s own counsel, will have no impact going for-
ward on the clean-up of the Site. (Ex. E [Unger Dep.] at Ex. 22 [6/12/14 Regional Board meeting
Tr.} at 15:3-9.) Absent Shell’s illegal payments, the Regional Board staff never would have been
able to spend the time (nor have the need to spend the time)} attempting to build a record to name
Barclay, and the “burdened” site cleanup unit staff could have devoted their scarce time to getting
other sites cleaned up. Even though Unger knew that naming Barclay had nothing to do with improv-
ing water quality (Ex. E [Unger Dep.} at 117:2-13, 205:4-9), he diverted valuable staff time away
from the Regional Board’s main mission to further Shell’s and the Acosta Plaintiffs’ cost recovery

etforts and did so using illegal payments from Shell.
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Simply put, Shell’s illegal payments to the Regional Board created both the appearance and
the probability of outside influence—precisely what due process forbids. (Nighilife Partners v, City
of Beverly Hills, supra, 108 Cal.App.4th at p. 90; see also Hambarian v. Superior Court (2002) 27
Cal.4th 826, 837 [“One risk of [private support of govermment prosecutions is that] the prosecution
itsell could be used as a strategic weapon to disrupt and distract a competitor for reasons wholly unre-
iated to the public adminisiration of justice.”].)

For this reason alone, the Revised CAO must be vacated.

2. The Composition And Functioning Of The Prosecution And Advisory Teams
Vielated Due Process.

Constitutional due process requires a decision made by a fair tribunal. (Withrow v. Larkin
(1975) 421 U.5. 35, 46.) Due process is violated where the decision maker is actually biased or
where “experience teaches that the probability of actual bias on the part of the judge or decision mak-
er is oo high to be constitutionally tolerable.” (Jd. at p. 47.) “[A} bias resulting in the denial of a fair
hearing may arise when an administrative agency fails to adequately separate its prosecutory and ad-
Judicatory functions in the same proceeding.” (Nickv. City of Lake Forest (2014) 232 Cal.App.4th
871, 887.) “The overlap of these conflicting roles in the same proceeding violates due process be-
cause it creates an appearance of unfairness and a probability of outside influence.” (/hid ) Separate
and apart from the constitutional requirement of due process, the APA also requires that “the prose-
cutory and, to a lesser extent, investigatory, aspects of administrative maiters must be adequately sep-
arated from the adjudicatory function” (Nightlife Parimersv. City of Beverly Hills (2003} 108
Cal. App.4th 81, 91-92. See also Morongo Band of Mission Indians v. State Water Resources Control
Bd. (2009} 45 Cal.4th 731, 738; Govt. Code, § 11425.10, subd. (a}(4) [“During the conduct of admin-
istrative proceedings, the adjudicative function must be separated from the investigative, prosecutori-
al, and advocacy functions within an agency.”].)

The proceedings below violated the required separation between adjudicative and prosecuto-
rial functions in three distinct ways. First, from the start, there was no clear division between the
Prosecution and Advisory/Adjudicatory Teams. In investigating and issuing the Revised CAQ, the
Regional Board loosely divided its staff into two teams: the Advisory/Adjudicatory Team and the
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Prosecution Team. But this rough division was never memorialized in writing or clearly communi-
cated f;& staff, and lacked the separation of functions required by due process and the APA—
“eircumstances {that] creatfed] an unacceptable risk of bias.” (Morongo Band of Mission Indians v,
State Waler Resources Conirol Board, supra, 45 Cal.dth at p. 741, of. Jn the Maiter of the Petitions of
California Depariment Of Transportation And MCM Construction, Inc., State Board Order No, WQ
2014-0015, at *4-5 |finding that the North Coast Water Board complied with the “separation of func-
tions” requirements of the APA and duc process because it “established distinet prosecution and ad-
visory teams.”].)

Key members of the Prosecution Tearm—TUnger and Ayalew—were unable to identify when
the teams were formed or who was on thent. (Ex. E [Unger Dep.] at 35:8-9 [“Q. When was the pros-
ecutorial team established? A. I can’t recall when it was established.”}; Ex. F [Avalew Dep.] at
26:18-24 [“Q. Was there some point in time when you were told there’s going to be a prosecutorial
team in connection with considering whether to name Barclay on the order? A. That’s correct,
yes. ... That was at a meeting. 1 den’t remember the date. Sorry.”].) Surprisingly, Ayalew testified
that he thought Deborah Smith, the adjudicator, was actually the prosecutor (Ex. F [Ayalew Dep.] at
15:15-24 [*Q. Do you know who is part of the prosecutorial team? . . . A. Deborah Smith. Q. And
she is part of the prosecutorial tearn; isn’t that right? A, As far as [ know, yes.”]), and that he thought
Unger was not even a member of either team (Ex. F [Ayalew Dep.] at 18:19-21; 20:15-18 {Q. Is Mr,
Unger on either the prosecutorial team or the advisory team? A. No as far as [ know.”].} Unger, in
turn, testified that “there was never really any establishment of the {prosecutorial] team, per se.” (Ex.
L fUnger Dep.f at 197:12-19.) Indeed, according to Unger, “[mjost of the staff who were working
day to day on the Carousel project de [acto served as the prosecuting — prosecutorial team.” (Jd. at
37:5-10.) Plainly, when even the team members of the prosecutorial and adjudicatory teams do not
even which side of the divide they are on, the required separation of functions is missing.

Second, no formalities were observed in creating the teams. Unger described the Prosecution
Team in 2011 as “de facto.” (Jd. at 37:5-16.) There was no formal establishment of a Prosecution
Team and any member of the Site Cleanup Unit could be called upon to render views about naming

Barclay at any time. (/d. at 35:22-36:1 [“Q. Is there any -- is there anything in writing thaf estab-
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lished the prosecutorial team here? A. memo, an email, something like that that said we're going to
have a prosecutorial team and here's what it is? A. Not that [ can recall.”); Ex. F [Ayalew Dep. 27:6-
91 (Q. Did you get anything in writing instructing you that there was going fo be a prosecutorial team
to consider naming Barclay in this matter? A. Not that | can recall, no.”].) There was also no written
guidance establishing a Prosecution Team or an Advisory Team. (Jd. at 35:22-36:1 [“Q. Is there any
-- 18 there anything in writing that established the prosecutorial team here? A memo, an email, some-
thing like that that said we're going to have a prosecutorial team and here's what it is? A. Not that |
can recall.”}; id at 37:21-24 [*Q. Was there any written instruction issued to the de facto prosecution
team not to have conversations with Ms. Smith? A. Not that | can recall.”]; Ex. F [Avalew Dep.] at
27:6-9 [Q. Did you get anything in writing instructing you that there was going 1o be a prosecutorial
team to consider naming Barclay in this matter? A. Not that [ can recall, no.”].) Unger also testified
that he could not remember any written instructions concerning ex parte communications with Debo-
rah Smith. (Ex. E [Unger Dep.] at 37:21-24 [“Q. Was there any written instruction issued to the de
facto prosecution team nof to have conversations with Ms. Smith? A, Not that [ can recall.”].) The
Regional Board’s wholesale failure to observe any formalities in the ereation of the prosecutorial and
advisory teams 1s inconsistent with a finding that the required separation of functions is present.
Third, aside from the lack of clarity regarding the formation and composition of the teams,
there was an underlying structural defect in the assignmient of responsibilities. The Prosecution Team
included Unger, the Executive Officer of the entire Regional Board. Unger is effectively the head of

TT

the agency, and every staffer in the agency ultimately answers to him. Fxpecting any of Unger’s

oo

subordinates to evaluate a recommendation from him but not to be persuaded by his position over
them to adopt his recommendation is a circumstance in “which experience teaches that the probabil-
ity of actual bias on the part of the judge or decision maker is too high to be constitutionally tolera-
ble” (Withrow v. Lorkin, supra, 421 U.8. at p. 47.) Obviously, any recommendation coming from
Unger would have carried extraordinary weight with any staff’ member assigned the role of adjudica-
tor, “creat{ing| an unacceptable risk of bias,” {Morongo Band of Mission Indians v. Siate Waier Re-

sourcey Control Board, supra, 45 Cal.4th at p, 741.)
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Here, that “unacceptable risk of bias” was exacerbated by the selection of Deborah Smith,
Unger’s subordinate, as the adjudicator. Smith reports directly to Unger; he is her immediate superi-
or. (Ex. E [Unger Dep.} at 39:13-20 [*Q. Between 2011 and today did Ms. Smith report to you in the
chain of command at the regional board? A. Yes. .. . Q. In the organization chart, she reports directly
to you in the chart; right? A. Yes.”1.) The APA expressly provides that “[a] person may not serve as
presiding officer in an adjudicative proceeding™ if “the person is subject to the authority, direction, or
discretion of a person who has served as an investigator, prosecuior, or advocate in the proceeding or
its preadjudicative stage.” (Govt. Code, § 1142530, subd. (a}(2), italics added.) Notwithstanding,
Unger-—the prosecutor who signed the recommendation to Smith that she name Barclay —-designated
Smith—his direct subordinate—as the presiding officer, a clear and direct violation of sec-
tion 1142530, subsection (a)(2) of the Government Code. (Ex. E [Unger Dep.] at 39:3-12 [“Q. You
mentioned that by 2011, when the cleanup and abatement order was issued here, vou understood Ms.
Smith was in the advisory capacity; right? A. Yes. Q. My question for you is, do you recall who de-
cided she should be in that capacity for this matier? A. It was a decision that senior staff and our
counsel decided. Q. You're part of senior staff, are you not? A. Yes, I am.”].) Under the circum-
stances, “the probability of actual bias on the part of the judge or decisionmaker {was] too high to be
constitutionally tolerable.” (Withrow v. Larkin, supra, 421 U.S. at p. 47.) As the Supreme Court has
recognized, “[1There is a serious risk of actual bias— based on objective and reasonable percep-
tions——when a person with a personal stake in a particular case had a significant and disproportionate
influence in placing the judge on the casef,]” which is precisely what Unger did when he designated
his subordinate as the adjudicator. (Caperton v. AT Massey Coal Co., Inc. (2009) 556 U.5. 868, 884.)
Indeed, Smith’s inexplicable and ex parte last-minute editing of the Revised CAO to add purported
violations of law, and changes in the facts, to the Revised CAO—a prosecutorial, not adjudicatory,
function—just confirms her lack of impartiality and independence, her failure to understand or exe-
cute the advisory function with which she was entrusted, and the Regional Board’s wholesale failure
to adequately separate the adjudicative and presecutorial functions.

Smith’s inexplicable and ex parte last-minute editing of the Revised CAO confirms the biased

and unfair nature of this structure. The Revised Draft CAO from the Prosecution Team stated that
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the reservoirs had been “fully cleaned out.” (Ex. D [Revised Draft CAQT at p. 5.) But without any
evidentiary foundation, or notice to Barclay, whatsoever, Smith changed the sentence to say that the
reservoirs had been “emptied.” (Ex. A [Revised CAO] at p. 4.] Smith also added more purported
“violations” of law that are nowhere to be found in the Revised Draft CAO. (Jd. at p. 11, fn. 14}
smith’s obvious zedl to please her superior and make his recommended order even more supportive
of naming Barclay confirms her lack of impartiality and independence, and her failure to understand
or execute the advisory function with which she was entrusied. This kind of obvious and improper
bias in the selection of an adjudicator and prosecutor is specifically prohibited under the APA.
Moreover, the fact that Smith added violations to the CAO—a prosecutorial function—while in a
purportedly adjudicative capacity is further evidence of the Regional Board’s blurred lines and lack
of defined teams that clearly violates the APA.
For this reason alone, the Revised CAQ must be vacated,

3. The Five-Year Delay In Naming Barclay To The Revised CAQ Deprived It Of
Any Meaningful Opportunity To Participate In The Development Of The RAP.

Due process requires an opportunity to be heard “‘at a meaningful time and in a meaningful
manner.”” (Today's Fresh Start, Inc. v. Los Angeles County Office of Education (2013) 57 Cal.4th
197, 212, queting Armstrong v. Manzoa (1965) 380 U.S. 545, 552; see also Cleveland Bd of Educ. v.
Loudernill (1985) 470 U.5. 532, 546 [“The essential requirements of due process . . . are notice and
an opportunity to respond. The opportunity io present reasons, either in person or in writing, why
proposed action should not be taken is a fundamental due process requirement.”]; drnerr v. Kennedy
(1974) 416 U.5. 134, 178 [*A fundamental requirement of due process is the opportunity to be heard.
It is an opportunity which must be granted at a meaningful fime and in a meaningful manner,” inter-
nal citations omitted].} Here, by deliberately delaying the naming of Barclay until after the RAP was
developed by Shell and the comment period closed, Barclay was denied the opportunity 1o be heard
on the RAP and as a result Barclay is now purportedly on the hook for 2 RAP it had no meaningful
chance (nor reason) to contest.

After initially beginning its investigation in 2008, in mid-2010 the Regional Board was urged

by Shell to name Barclay, and it chose not to do so. (Ex. TTT [1/21/14 Ltr.] at Tab 131 [6/9/10 Lir]

62

PETITION FOR REVIEW OF REVISED CAO NO, R4-2011-0046




10
11
12
i3

15
16
17
18
19

21
22

24
25
26
27
28

Gison, bun &
Crutcher LEP

at p. 1.} Next, the Regional Board requested detailed information from Barclay in 2011 using Water
Code section 13267, (Ex. XX [4/22/11 Request from Water Board].) After the Regional Board re-
ceived thal information, it again chose not to name Barelay. (Bx. TTT [1/21/14 Ltr.} at Tab 33
{9/15/11 Dole Submission].) Then, in October 2013, after nearly two vears of complete silence from
the Regional Board with respect to Barclay, the Regional Board sought public comment on naming
Barclay. (Ex. J[10/31/13 Notice from Regional Board].) Barclay was the only member of the public
to comment, and Barclay submitted a comprehensive package of both legal and technical information
in January 2014 refuting any possible basis to name Barclay. (Fx. TTT {1/21/14 Ltr.].) Neither Shell
nor the Acosta Plaintiffs advocated that Barclay be named during the official comment period.

In June 2014, at the apparent behest of Shell, the Prosecution Team suddenly “re-opened” the
comment period on the October 2013 Draft CAC. (Ex. T [6/3/14 Notice from Regional Board].)
There is no other explanation than that Shell, having failed to submit comments during the comment
period that ended in January of 2014, desired to put comments in the record. Shell put in selected
comments—only technical, not legal, and only responding to a few of Barclay’s technical comments,
(Ex. Il {6/16/14 Shell Submission}.} Barclay dutifully submitted a response to those comments,
pointing out that Shell had failed 10 address any of its legal arguments and many of the technical
comments contained in Barclay’s January 2014 submission. (Ex. U [6/30/14 Barclay Submission].)

On December 8, 2014 mnearly six months later and only after Shell settled with the Acosta
Plaintiffs and the City of Carson—Unger issued a public recommendation to Smith to name Barclay.
(Ex. 5 [12/8/14 Memo]) Unger’s deadline for Smith was January 9, 2015—ihe very same day that
the comment period on the RAP closed, which, by virtue of being a product of Shell’s settlement with
the Acosta Plaintiffs, requires more remediation than necessary. (See id. at pp. 2, 5.) Consistent with
Unger’s recommendation, Smith did not issue the Revised CAQ until April 30, 2015—after the
comment period on the RAP closed, depriving Barclay of any opportunity to challenge the RAP to
which Shell, the dcosra Plaintiffs, and the City of Carson agreed.

To be clear, the Regional Board never should have named Barclay. There is no legal or factu-
al basis for doing so. But the Regional Board’s apparently deliberate decision to do so only after the

comment period on the RAP closed is a separate and independent ground for vacating the Revised
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CAO. There is no precedent for naming someone to an enforcement order that would require them to
pay for a clean-up long after someone else’s RAP has been approved. Even beyond that, there is no
precedent where the public agency has been on notice to investigate that entity since before the origi-
nal order was issued and has twice solicited detailed information from the entity and chose not to
name it. The five-year delay clearly prejudiced Barclay, as it nust now oppose implementation of a
RAP that was crafted by its adversaries.

For this reason alone, the Revised CAO must be vacated.”

4. The Administrative Record Lacks An Evidentiary Basis For Naming Barclay.

“To meet the requirement of faimess, the Regional Board . . . must ensure that there is a fac-
tual and legal basis in the record for its decision and must indicate its reasoning and the factual basis
tor its decision to the affected parties.” (In the Matier of Project Alpha, State Board Order No. WO
74-1, at *3.) The findings must “bridge the analytic gap between the raw evidence and ultimate deci-
sion or order,” disclosing “the analytic route the ... agency traveled from evidence to action.”
(Topanga Ass'n for a Scenic Cmiy. v. City of L.A. (19743 11 Cal.3d 506, 514-515.) Indeed, the APA
specifically requires that the Revised CAQ contain “a statement of the factual and legal basis for the
decision,” and further provides that if “the statement is no more than mere repetition or paraphrase of
the relevant statute or regulation, the statement shall be accompanied by a concise and explicit state-

ment of the underlying facts of record that support the decision.” (Govt. Code, § 11425.50,

© The Regional Board’s five-year delay also triggers the equitable doctrine of laches. California
has long recognized that laches may bar an administrative proceeding. (City of Oaklond v. Public
Employees’ Retirement Svstem (2002) 95 Cal. App.4th 29, 51: sce also Brown v. State Personnel
Bd. (1585) 166 Cal.App.3d 1151, 1158)) As in the ltigation context, the “defense of laches re-
quires unreasonable delay plus either acquiescence in the act about which plaintiff complains or
prejudice to the defendant resulting from the delay.” (Conti v. Board of Civil Service Commis-
sioners (1969) 1 Cal.3d 351, 359.) In the administrative context, courts “will ‘borrow” a closely
analogous civil statute of limitations.” (City of Oakland v. Public Employees’ Retirement Svsiem,
supra, 95 Cal. App.4th at p. 51.) When they do so, “it is to avoid unfairness due to delay by the
public agency against whom laches was asserted.” (/bid.) Here, the most closely analogous stat-
ute of limitations is the three-year limitations period on nuisance claims. (See Code Civ. Proc.,
§ 338, subd. (b)) The Regional Board began its investigation on May 8, 2008 (Ex. TTT
[1721/14r.} at Tab 328 [May 8, 2008 Notice from Regional Board]), but did not name Barclay un-
il April 30, 2005-—nearly seven years later, far exceeding the analogous three-year limitations
period. (Ex. A [Revised CAO}) Moreover, the Regional Board’s extraordinary delay plainly
prejudiced Barclay by preventing it from participating in the development of the RAP, the finan-
cial burdens of which the Regional Board and Shell may now seek to impose on Barclay
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subd. (a).} “This enables the parties to determine whether, and on what basis, to seek review of a re-
gional water board’s decision,” and “helps to encourage orderly analysis and reduce the likelihood of
unfounded decisions.” {(In the Matier of the Petition of Foothill/Eastern Transportation Corridor
Agency, State Board Order No. WQ 2014-0154, at *27)

The Revised CAQ does not satisfy any of these requirements. The Regional Board has not
“ensure[d] that there is a factual and legal basis in the record.” To the conirary, the Revised Draft
CAQO sent to Smith on December 8, 2014 fails o include a list of the evidence in the administrative
record supporti.ﬁg its findings (Ex. D [Revised Draft CAOY), and both Ayalew and Unger repeatedly
testified that they did not know where the evidence was collected to support key findings., {Ex. F
[Ayalew Dep.} at 73:10-74:3, 74:18-76:16, 159:6-9, 243:22-244:5, 84:15.22, 229:22-230:5, 109:18-
110:3, 166:17-20; Ix. I [Unger Dep.j at 213:2-217:20, 97:8-14, 232:20-233:15, 234:7-10, 235:5-12.)
Moreover, the Revised CAO does not contain “a statement of the factual and legal basis” for the Re-
gional Board’s findings. For example, the Revised CAO does not provide a factual basis for the Re-
gional Board’s findings that Barclay “spread the waste,” or “contribuied to the migration of the

bR

waste.”" The Revised CAO also does not contain a statement of the legal basis for finding Barclay
liable as a discharger. The Revised CAO states only that the finding “is consistent with orders of the
state Water Resources Control Board” and then cites State Board cases that do not at all support the

Regional Board’s {inding.”

Further, the Revised CAO does not even quote the statutes, let alone
provide any factual or legal basis, for its finding that Barclay violated Health and Safety Code section
5411, Fish and Game Code section 5650, or Los Angeles County Code secfion 20.36.010. Both Un-
ger and Ayalew festified that they had no part in researching or determining whether Barelay was in
compliance wiih existing laws at the time of its activities at the Site. (3ix. F [Ayalew Dep.] at 60:21-
25; 61:3-10; 61:14-21; Ex. E {Unger Dep.| at 56:19-24; 70:7-14.) Instead, Frances McChesney, the
Prosecution Team’s legal counsel, made those determinations. (Ex. E [Unger Dep.] at 55:2-58:18

[“Q. Are you the one who drew those conclusions about alleged violations of the Dickey Act? A. No.

" See Part V.B.1, infia, discussing in further detail the lack of evidence in support of the Regional
Board’s findings.

" See Part V.B.2, infra, discussing and distinguishing in further detail the State Board orders cited
by the Regional Board.
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Q. And do you know who on the prosecutorial team did? A. Our counsel, Frances McChesney.”].)
When asked for the factual and legal basis for these determinations—which the Regional Board is
required to provide—Unger refused to answer on the grounds of the attorney-client privilege. (/)
This is plainly insufficient under the APA.

Even more egregious, the Revised CAQO alleges the violations of Fish and Game Code section
5650 and Los Angeles County Code section 20.36.010 for the first time.” (Cf. Ex. A [Revised CAQ]
at p. 11, fn. 14 with Ex. I [Revised Draft CAO].) Smith did not provide any basis or reasoning for
including these additional alleged violations which were not part of the Revised Draft CAO sent 1o
her by the Prosecution Team. The inclusion of these findings—for which Barclay had no notice or
opportunity to respond, and for which the Regional Board has refused to provide any factual or legal
basis—violates “the first and most universally recognized requirement of due process,” namely, that a
defendant have “real notice of the true nature of the charge against him.” (Smithv. O ‘Grady {1941}
312 U.8. 329, 334; sec also In the Matier of Project Alpha, State Board Order No. WQ 74-1, at *3
{*T'o meet the requirement of fairness, the Regional Board . . . must ensure that there is a factual and
legal basis in the record for its decision and must indicate iis reasoning and the factual basis for its
decision to the affected parties™].)

The Revised CAO that was issued on April 30, 2015 also includes a number of other changes
beyond simply naming Barclay. (Ex. A {Revised CAOL) The Revised Draft CAO circulated on De-
cember 8, 2014 included this statement: “Available information indicates that by August 15, 1966,

kR

all three reservoirs had been fuily cleaned out of liquid residue.” (Ex. D [Revised Draft CAO] at p.
5.) However, in the Revised CAO, Smith altered this statement to read “all three reservoirs had heen
emptied of liquid residue.” (Ex. A [Revised CAC] at p. 4) Smith’s change has no support in the
record. Ayalew festified that he wrote in the Revised Draft CAO that all the reservoirs had been “ful-
ly cleaned out” (Ex. F [Ayalew Dep.] at 141:23-143:22) He testified that this information was ex-
tracied from the Pacific Soils reports from the time (Ex. F [Ayalew Dep.] at 142:25-143:22), and in-
deed the statement is supported by contemporaneous eyewitness testimony under oath and contempo-

raneously-generated documents. Without explanation or evidentiary support, Smith deleted it from

¥ These code prévisions are not enforced by the Regional Board and are not in the Water Code.
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the final order. (Ex. A [Revised CAO] at p. 4.) Barclay now has no opportunity to respond or com-
ment upon this purported “finding,” which is not supported by the evidence and was not recommend-
ed by the Prosecution Team.

The Prosecution Team’s Response to Comments purports to rebut comments made by Beﬁmﬁay
but it does not refer to specific evidence in support of the Prosecution Tearn’s key findings, or the
evidence it cites to does not support the Prosecution Team’s contention. In fact, in some cases that
evidence is directly contrary. For example, in the Response to Comments there is a reference to the
Prosecution Team’s belief that Barclay lefi petroteum hydrocarbons on the floors of the reservoirs
when, in fact, all contemporaneous, eyewitness testimony directly refutes that conclusion. (Ex. TTT
PI21/14 Lar] at Tab 8 {Vollmer Dep ] at 34:25-35:12, 37:7-15, 141:17-142:4; id. at Tab 7 [Bach
Bep.| at 40:12-24, 50:18-51:1, 128:22-130:12; id. at Tab 47 [SOC 120420-120421]; id. at Tab 344
[CARSON 463-464, CARSON 467-469, CARSON 4771; id. at Tab 348 [County of Los Angeles su-
pervised grading certifications for 280806 dated 3/1/1967, 4/3/1967, and 4/17/1967].) In the Response
to Comments, the Prosecution Team actually quotes one of those eyewitnesses and that festimony
directly refutes (instead of supports) the Prosecution Team’s contention. (Ex. § at Attachment 14 at
pp. 24-26, 33.) Such clearly unsupported “findings” cannot support the naming of Rarclay.

Finally, although the Prosecution Team has admitted it substantially relied on an unsworn,
hearsay statement that counsel for the Acosia Plaintiffs prepared for George Bach in 2011 (Jd. at pp.
24, 26); Bx. E [Unger Dep.] at 106:6-21; Ex. F [Ayalew Dep.] at 71:19-72:6 [“Q. Did you read his
2014 deposition? A. Yes, I did. Q. Did you read it before December § of 20147 A. No. Q. So when
you made the recommendation and did the response to comments in this Exhibit 9, you had not read
Mr. Bach’s deposition; right? From 20147 A, The 2014 - yes, I did not read.”]), the Revised CAO
fails to mention any reliance on George Bach's statement, let alone detail the Regional Board’s basis
for relying on it despite Bach’s 2014 deposition testimony repudiating the statement and explaining
the suspect circumstances under which it was drafted. (See Ex. U [6/30/14 Ltr.] at p. 4)." While
Smith allowed Bach’s 2014 deposition into the record, it does not appear that anyone considered it.

(Ex. GG {2/27/15 Lir.J; Ex. HH [12/24/14 Lir.].) This clearly violates the APA’s requirement that the

" The vnsworn 2011 Bach statement is discussed in greater detail below. Part V.B.1b, infra.
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Ll factual bases for credibility determinations be set forth with specificity, (See Govt. Code,
20§ 11425.50, subd. (b) [“If the factual basis for the decision includes a determination based substan-
3| tially on the credibility of a witness, the statement shall identify any specific evidence of the observed
4|i demeanor, manner, or attitude of the witness that supports the determination.”].)

5 The Regional Board’s decision to prefer the incompetent and inadmissible 2011 siatement
6|l over credible and admissible evidence also violates the APA and the State Board’s own regulé‘zions.
711 Under both the APA and the State Board’s regulations, hearsay evidence—such as that contained in
8| the 2011 unsworn statement which is not the product of Bach’s personal knowledge—"“may be used
9§ for the purpose of supplementing or explaining other evidence but shall not be sufficient in itself to
Yo support a finding unless it would be admissible over objection in civil actions”” (Govt. Code,
T § 11513, subds. (¢), (d), italics added); Cal. Code Regs. tit. 23, § 648.5.1 [incorporating Govt. Code
1205 § 11513 by referencel; see also, e.g., Molenda v. Dept. of Moior Vehicles (2009} 172 Cal. App.4th
131 974, 996 [*The mere admissibility of evidence at an administrative hearing does not confer the status
H4 1 of *sufficiency” to support a finding absent other competent evidence™|, citation omitted; Daniels v,
151 Depi. of Motor Vehicles (1983) 33 Cal.3d 532 [noting that Gov. Code § 11515 “render[s] hearsay ev-

16| idence insufficient in itself to support a finding™}; see also Evid. Code, § 1200 {defining hearsay evi-

171 dencel.)

18 For these reasons as well, the Revised CAO must be vacated.

19 5. The Prosecution And Advisory Teams Favored Shell And The Acosta Plaintitfs
And Disfavored Barciay,

20

21 Separate and apart from the illegal and unconstitutional payments, Shell’s and the Acosta

22} Plaintiffs’ relationship with the Regional Board is deeply problematic in other important respects.
231 The Regional Board provided Barclay two specific opportunities to comment on the Draft CAQ nami-
244 ing it, and Barclay did so within the prescribed comment periods. The two comment periods were the
25§ October 31, 2013 and June 3, 2014 notices to all interested parties. {Ex. J [10/31/13 Notice from Re-
264 gional Board}; Ex. T [6/3/14 Notice from Regional Board].) No other parties submitted comments in

27 || response to the October 31, 2013 notjce, and the Draft CAQ was not changed in response to Bar-
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clay’s comments by June 2014. Therefore, there was no reason in June 2014 to “re-open” the public
comment period. However, the Prosecution Team did so, apparently in response to Shell’s demands.

After receiving the June 3, 2014 order, Barclay again respected the boundaries of the pro-
scribed comment periods and submitied responsive comments fo Shell’s on the due date. (Ex. U
[6/30/14 Barclay Response].) According to the Prosecution Team’s December 8, 2014 memoranda,
those are the only comment periods. (Ex. S [12/8/14 Memol.) Based on the submissions to the offi-
cial comment periods, there should only be one comment from Shell (Ex. II {6/16/14 Lr.]) and two
comments from Barclay (Ex. TTT [1/21/14 Lir.]; Ex. U [6/30/14 Lir.]). However, even after the
comment periods closed, Unger repeatedly communicated on an ex parie basis with Bowcock, the
Acosty Plaintiffs” consultant. (Ex. E [Unger Dep.] at 22:4-23, 162:5-14.) Indeed, Unger openly in-
vited these ex parte communications by offering Bowcock the opportunity to “talk whenever you
wish.” (Ex. E [Unger Dep.| at id. at 162:5-14; Ex. 15 at PRA-RWQCRB-007029) In those communi-
cations, Bowcock criticized Barclay’s submissions and demanded that Barclay be named as a dis-
charger. (Ex. E [Unger Dep.| at Ex. 14; id. at Ex. 15.) Unger also communicated with a member of
the Carson City Council, even though the City of Carson was an adverse party. (Ex. E [Unger Dep.]
at Ex. 17.) These improper ex parie, post-comment period communications were never disclosed to
Barclay, and Barclay was never given the opportunity to respond. Moreover, the State Board has
specific guidelines establishing the purpose behind preventing ex parte contacts. (Ex. JJ [State Water
Resources Control Board, Office of Chief Counsel, M. A.M. Lauffer Chief Counsel Memorandum
(Apr. 25, 2013)] at p. 2 [“Ex parte communications may contribute o public cynicism that decisions
are hased more on special access and influence than on the facts, the laws, and the exercise of discre-
tion to promote the public mterest.”].)

Unger also met with representatives of Shell on May 14, 2014 after the close of the initial
commernt period to discuss naming Barclay as a discharger. (Ex. F [Avalew Dep.| at 185:24-187:1;
Ex. I [Unger Dep.| at Ex. 14.} Shorily afier that meeting, the Regional Board re-opened the com-
ment period solely for the purpose of giving Shell the opportunity to respond to Barclay’s submis-
stons. (See BEx. 5 [12/8/14 Memo].) Even more egregious, in his December 2014 letter recommend-

ing the adoption of the Revised Draft CAO, Unger asked Smith to issue a decision on the very same
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day that the comment period for the revised RAP was set to close, which would have made Barclay
responsible to pay for a RAP prepared by its adversary over which it had no say and that Shell had
already agreed with the Plaintiffs to implement. (Jd.; Ex. LL [11/3/14 Regional Board Summary of
Proposed RAP] atp. 4.)

Finally, Congresswoman Hahn encouraged the Regional Board to add Barclay. (Ex. E [Unger
Dep.] at Ex. 21.) Given the quasi-judicial nature of the Regional Board’s proceedings, Congress-
woman Hahn’s contacts with the Regional Board raise the appearance of impropriety. (See, e.g.,
Pitlsbury Co. v, FTC (5th Cir. 1966) 354 F.2d 932, 963 [“Common justice to a litigant requires that
we mvalidaie the order entered by a quasi-judicial tribunal that was importuned by members of the
United States Senate, however innocent they intended their conduct to be, to arrive at the ultimate
conclusion which they did reach.”].) Moreover, the Acosia Plaintiffs” consultant, Bowcock, stated
that Unger was “afraid of Hahn.” (Ex. E {Unger Dep.] at Ex. 19 at PRA-RWQCB-2638.) Hahn's
ties to counsel for the Acosfa Plaintiffs are no secret. As discussed, lead counsel for the Acosta Plain-
tffs is a significant individual contribuior io Congresswoman Hahn’s political ambitions, and a sig-
nificant contributor to AAJ PAC, which in turn is also one of Congresswoman Hahn’s largest con-
tributors. (Ex. E [Unger Dep.] at Ex. 20.) By naming Barclay, the Regional Board was able fo satis-
fy the demands of Shell, the Acosta Plaintiffs, and the City of Carson and appease Congresswoman
Hahn, Taken together, the aforementioned facts raise genuine questions about the impartiality of the
Prosecution Team. (Burrell v. City of Los Angeles {(1989) 209 Cal.App.3d 568, 582 [“The due pro-
cess guaranty of a fair and impartial administrative decisionmaker . . . [is] violated . . . il the official
or officials who take part in the proceedings are demonstrably biased or if, in the least, circumstances
such as personal or financial interest strongly suggest a lack of impartiality”].)

By contrast, the record is replete with instances where Barclay’s attempts to plead its case
were blocked at every turn. For example, Frances McChesney claimed in her January 2015 letter that
Barclay should have submitted the Waterstone 3-D model in the fall of 2014, (Ex. MM [1/15/153
Lir.|) However, submitting the model at that time would have been inappropriate since it would
have necessarily occurred after the close of the official comment period. McChesney used that ar-

gument to urge Deborah Smith to prevent the adjudicator from considering that key model, and Smith
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obligingly agreed 1o keep it out of the record. (Ex. GG [2/27/15 Lir.].) Yet, at the same time, Unger
was inviting Bowcock, Girardi Keese’s representative, 1o meet with him at any time to discuss nam-
ing Barclay on the order, regardless of the close of the “official” comment period. (Ex. E [Unger
Dep.lat 162:5-14

Barclay, continuing to respect the boundaries and guidelines set by the Regional Roard,
sought to submit more critical evidence to Smith in December 2014, (Ex. HH [12/24/14] at p. 2: Ex.
N [1/6/15 Lir}; BEx. NN [1/16/15 Lir.].) Those requests were denied.  (Ex. GG [2/27/15 Lir.])
Smith’s justifications for the denial were arbitrary and baseless. For example, Smith claimed that the
Waterstone expert report was a model derived from “litigation in which the Water Board was not a

wT

party.” (fd) It is impossible to reconcile Smith’s rejection of evidence merely because it was part of
litigation to which the Water Board was not a party with the Prosecution Team’s eagerness to assist
Shell and the Acosta Plaintiffs in manufacturing evidence (the Revised CAO) for litigation to which
the Water Board was not a party. The fact that the Regional Board was not a party to the Acosta Liti-
gation never stopped Unger from listening to Shell who had just sued Barclay in May of 2014 when
Unger suddenly “re-opened” the comment period for Shell, or from inviting Bowcock to meet with
him any time when Bowcock was a known consultant for the Acosio Plaintiffs.

Barclay again requested that Smith wait to name Rarclay until additional evidence was ready
for Smith’s review, this time on the basis of the deposition transcripts of Unger and Ayalew. (Fx.
NN [1/16/15 Lir.].)  Although Smith initially stated she would later consider reviewing the tran-
seripts, she ultimately summarily decided not to wait for the transcripts before issuing the CAD—
even though Barclay informed her that the depositions were only a couple of weeks away. (Ex. OO
[4/30/15 Ltr.Jat p. 2.) Yet as Barclay had predicted, the depositions of Unger and Ayalew revealed
many material facts that she should have considered in making her decision. Particularly informative
was the fact that the Regional Board Prosecution Team’s work had been illegally paid for by Shell —
a fact that, had Smith been aware of it, should have convinced her that the process was tainted and
that she could not rely on the Prosecution Team’s independence. (Ex. F [Ayalew Dep.] at 179:8-71.)
Similarly, both Unger and Ayalew testified that they were aware of no violations of law by Barclay—

another fact that should have affected Smith’s decision and certainly should have dissuaded her from
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Lt coming up with even more violations of law. (Ex. E [Unger Dep.} at 63:7-15, 64:5-65:6, 66:10-
2| 67:23; Ex. F [Ayalew Dep.} at 40:19-41:22.) Both Unger and Ayalew further testified that the Coun-
3| ty’s oversight of Barclay’s activities was “irrelevant” their considerations. (//) Had Smith been
41| aware of that testimony she could not have possibly justified adding two more violations of law — es-
54 pecially one claiming a violation of a County ordinance. (BEx. A [Revised CAO]) Afier all, the
61 Board’s own Prosecution Team had just testified under oath that it considered Barclay’s adherence to
71 County requirements to be irrelevant to their recommendation to name Barclay on the order and they

8 || had drawn no conclusions in that regard.

9 6. The Regional Board’s Failare To Hold A Formal Hearing Violated Barelay’s Due
Process Rights,
10
Il Although the Staie Board has acknowledged that “informal hearings may be used in place of

121 formal hearings in some instances,” the State Board has stated that the informal process may only “be
13| used where significant facts are not in issue and the proceeding held is 1o determine only what conse-
14| quences flow from those facts.” (Ex. KK [State Water Resources Control Board, Office of Chief
151 Counsel, M. AM. Lauffer Chief’ Counsel Memorandum (Aug. 2, 2006)] at p. 3.) “In deciding
16 || whether to use the informal process, a water board should consider how many parties are mvolved,
171 whether any of the parties have requested a more formal process, how many interested persons there
18 || are, how complex the issues facing the water board may be, and how imporiant a formal record may
191 be if petitions and appeals result.” (/d.)

20 Here, Barclay twice requested a formal hearing in order to (1) present new evidence; (2) pre-
2111 sent legal argument on the question of whether Barclay qualifies as a “discharger” vnder section
22 || 13304(a); and (3) cross-examine witnesses who disagree with the technical reports submitted by Bar-
23| clay and who have relied on the unsworn statement of George Bach rather than his sworn deposition
24 testimony. (Ex. HH [12/24/14 Lir.] ai p. 2; Ex. N [1/6/15 Ltr.J; Ex. NN [1/16/15 Ltr.].) This is by no
25| means a case “where significant facts are not in issue and the proceeding held is to determine only
26 || what consequences flow from those facts.” The correspondence between Barclay and the Regional
27| Board long before the hearing requesis were made make clear that there were significant and complex

28 | factual disputes at issue. (L.g., Ex. TTT [1/21/14]; Ex. S at Attachment 15; Dagdigian Decl. at Fx. A-
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[ Waterstone Response to Comments].} Moreover, the need for a formal record due to the likelihood
of an appeal was clear. (Ex.HH [12/24/14 Lir.]atp. 5.)

Nonetheless, despite Barclay’s repeated requests, the Regional Board refused to conduct a
formal hearing on wheiher to name Barclay as a discharger on the CAO. (Ex. GG [2/27/15 Lir]) In
rejecting Barclay’s repeated requests, Smith ignored the guidelines set forth by the State Board, in-
stead reasoning-—incorrectly—that “the factual questions raised by the Revised Draft CAO are pri-
marily technical and therefore, fit to be addressed through written expert reports and written rebut-
tal.”" (Id. at p. 2.) But the State Board makes no distinction regarding whether the dispuied facts are
“technical in nature”™—the key is whether the facts at issue are “significant.” There can be no ques-
tion that the factual disputes at issue here are significant. Tndeed, the factual disputes go to the very
heart of whether Barclay qualifies as a discharger at all. Smith also completely ignored Barclay’s
need to cross-examine witnesses. (See Ex. GG [2/27/15 Ltr].) The Regional Board’s failure to pro-
vide a formal hearing in this case deprived Barelay of due process, deprived Barclay of a formal rec-
ord 1o assist in the event of appeal, and resuited in a Revised CAO which names Barclay without any
basis in fact or law."

Past cases challenging actions of the Water Board emphasize the importance of providing a
hearing to the party named on the CAO. In determining whether an agency has provided sufficient
due process, California law applies a four-factor balancing test, weighing: “(1) the private interest
that will be affected by the ofticial action, (2) the risk of an erronecus deprivation of such interest
through the procedures used, and the probable value, if any, of additional or substitute procedural
safeguards, (3) the dignitary interest in informing individuals of the nature, grounds and consequenc-
es of the action and in enabling them to present their side of the story before a responsible govern-
mental official, and (4) the governmental interest, including the function involved and the fiscal and

administrative burdens that the additional or substitute procedural requirement would entail.” (Salee-

" The 85-page legal brief submitted by Barclay on January 21, 2014 included multiple critical and
purely “legal” issues. There can be no rationale for Smith’s arbitrary suggestion that the issues
were just “technical.”

* See Part V.B, infra, for a detailed discussion of why the Revised CAO is not supported by the
evidence or the law.
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by v. State Bar (1985) 39 Cal.3d 547, 565.) Here, the four-factor balancing test makes clear that the
Regional Board deprived Barclay of due process by failing to hold a formal hearing. First, the poten-
tial impact of the Revised CAO on Barclay’s private interest is severe. The Regional Board may hold
Barclay responsible (financially or otherwise) for the imnplementation of a RAP valued by Shell at
nearly $150 million, a RAP that it had no role in developing (nor any reason to do so), and the Acosta
Plaintiffs and Shell will certainly attempt to use the Revised CAQO to impute liability for millions or
hundreds of millions of dollars onio Barclay. Second, the risk of an erroneous deprivation of proper-
ty here is unacceptably high, due to the fundamentally flawed processes used by the Regional Board
io investigale and name Barclay, Third, the Regional Board failed to inform Barclay of the true na-
ture, grounds, and consequences of its action, and did not provide Barclay with a fair opportunity to
present its side of the story. Finally, conducting a hearing would not have created any additional bur-
den on the Regional Board (especially in light of the fact that Shell was paying for the Regional
Board’s work), and holding a hearing would not have caused any delay to the Regional Board’s goal
of cleaning up the Kast Property, (Ex. E [Unger Dep.] at Ex. 22 [6/12/14 Regional Board Meeting
Tr.j at 15:3-9; Ex. E [Unger Dep.] at 191:20-192:6 [*Q. And Ms. McChensney says: oh, none. The —
Shell never petitioned or challenged the original cleanup and abatement order, so they’re still respon-
sible regardless of who else may be added. . . Do you agree with Ms., McChesney’s statement? A.
Yes."]) To deny a hearing on the merits in light of such facts clearly violated Barclay’s due process
rights,

This is not a case like Machado v. State Water Resources Control Board, where the California
Courts of Appeal held that a post-CAQ hearing was sufficient to satisfy Machado’s due process
rights. (90 Cal App.4th 720, 725.) In that case, the trial court disagreed with Machade’s argument
that it was entitled to a hearing before the CAO had been issued, but held that the dairy was at least
entitled to a hearing afier the CAO had been issued. (/d} The Court of Appeal affirmed. (/d) In
rejecting Machado’s argument that it was enfitled to a hearing before the issuance of the CAQ, the
court noted that the CAO did not impose criminal or civil penalties; rather, “[ijts effect is much more
limited.” (/d atp. 726.) “The order prohibits the discharge of polluted water, requires inspections o

ensure compliance with previously issued WDR’s, and calls for modifications of the wastewater dis-
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tribution system to prevent any further unfawful discharges. While these measures create obligations
for the Dairy, they do not affect the fundamental nature of its business.” (/d.) The court also noted
that “|t}he need for immediate action to clean up or abate waste discharge is obvious: Unlawful dis-
charges threaten public health and safety, and pose significant risk 1o the environment.” (Jd. at p.
727.) Here, by comparison, the potential impact on Barclay is not “limited.” As discussed above, the
potential financial impact on Barclay is severe. Moreover, unlike in Machado, there was no need for
the Regional Board to rush to issue an order without a hearing, because there were no ongoing dis-
charges, and as noted by the Regional Board itself, the addition of Rarclay to the CAO had no effect
on the actual cleanup procedures of the site, since Shell had already been named and the CAO and
was already complying with it. (Ex. E [Unger dep.] at Ex. 22 [6/12/14 Regional Board Meeting Tr.]
at 15:3-9.) A post-CAO hearing by the Regional Board here will not suffice to remedy the viclation
of Barclay’s due process rights.

B, The Regional Board’s Findings Are Not Supported By The Evidence And Do Not
Support Liability Under Porter-Cologne.

Given the lack of due process provided to Barclay as discussed above, it is not surprising that
the Regional Board issued the Revised CAO containing findings that are not supported by the evi-
dence or the law. The law places the burden of proof on the Regional Board to establish that Barclay
meets the definition of a “discharger” in California Water Code section 13304(a) before it may issue
a clean-up and abatement order naming Barclay. (City of Bremtwood v. Center Valley Reg’l Water
Quality Control Bd. (2004} 123 Cal.App.714, 720.) “To meet the requirement of fairness, the Re-
gional Board, before acting on . . . proposed orders, must ensure that there is a factual and legal basis
in the record for its decision and must indicate its reasoning and the factual basis for its decision to
the affected parties.” (In the Matter of Project Alpha, State Board Order No. WQ 74-1, at *3; see al-
so Topanga Ass’n for a Scenic Cmiy. v. City of L.A. (1974) 11 Cal.3d 506, 514-515 [an agency “must
render findings sufficient both to enable the parties to determine whether and on what basis they
should seek review and, in the event of review, to apprise a reviewing court of the [legal] basis for the
lagency’s| action,” and the findings must “bridge the analytic gap between the raw evidence and ul-

timate decision or order,” disclosing “the analytic route the . . . agency traveled from evidence to ac-
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tion”]; City of Brentwood v. Centr. Valley Reg’l Water Quality Control Bd. (2004) 123 Cal. App.4th
714, 720 [Regional Boards bear the burden of proving the elements of an offense under Porter-
Cologne].) |

Neither the Revised CAQ, nor the administrative record, satisfies these requirements. The
Regional Board has not “ensure{d] that there is a factual and legal basis in the record.” The Revised
CAQ’s findings are not supported by the evidence, and even if they were, the findings do not support
Barclay’s liability under section 13304(a). Moreover, even if the Regional Board did have a factual
or legal basis for its finding that Barclay is liable under section 13304(a) (and it does not), the Re-
gional Board has failed to meet its burden of demonstrating that Barclay is not exempt from liability
under the safe harbor of section 13304(f). Not only is there no factual or legal basis in the record for
arguing that Barclay was in violation of any then-existing laws, the affirmative evidence actually
proves the opposite: Barclay is exempt from liability under section 13304(a) because Barclay was in
compliance with all existing laws at the time of its activities at the Site. Therefore, the Revised CAQO
cannot stand. (See, e.g., Schutie & Koerting, Inc. v. Reg'l Water Quality Control Bd. (2007) 158
Cal. App.4th 1373, 1383-1384 [stating abuse of discretion is established if the administrative order “is
not supported by the findings, or the findings are not supported by the evidence”], citing Cal. Civ,
Proc. Code, § 1094.5, subd. (c).)

1. The Regional Board’s Finding That Barclay Is Liable Under Section 13304(a)
For Knewingly “Spread|ing] The Waste” or “Contribut{ing] To The Migration
Of The Waste” Is Not Supported By Evidence.

The Regional Board seeks to justify holding Barclay responsible for clean-up and abatement
of contamination that it did not discharge or even know about on the basis of its finding that Barciay
“purchased the Site with explicit knowledge of . . . the presence of residual petroleum hydrocarbons,
and conducted various activities, including partially dismantling the concrete in the reservoirs and
grading the onsite materials. These activities spread the waste at the site, and contributed 1o the mi-
gration of the waste through soil and groundwater.” (Ex. A [Revised CAO] at p. 10, italics added.)
The Revised CAO purports to recite the facts concerning Barclay’s activities at the Site on pages 4

and 10-11, but these descriptions gloss over the details in a way that mischaracterize the facts, utterly
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failing to “bridge the analytical gap between the raw evidence and ultimate decision or order.” There
15 a significant disparity between what is described in the Revised CAQO and what the evidence
shows.

This lack of clarity is exacerbated by the failure to cite evidence in anything but the most gen-
eral terms. Although the Revised CAO occasionally refers to “the record” in general terms, there is
no reference to admitting evidence, identification of a record, or specification of what parts of any
evidence or record are relied upon to suppoit finding Barclay to be a responsible party under section
13304(a). The Revised Draft CAO sent to Smith on December 8, 2014 notably failed to provide a
specific list of evidence in the administrative record, (Ex. D [Revised Draft CAO]), and when asked
for factual support at their depositions, members of the Regional Board’s Prosecution Team were re-
peatedly unable to pomt 10 any specific documents or witness testimony io support the Regional
Board’s factual assertions. (Ex. F [Ayalew Dep.] at 73:10-74:3, 74:18-76:16, 159:6-9, 243:22-244:5,
84:15-22, 229:22-230:5, 109:18-110:3, 166:17; Ex. E [Unger Dep.] at 213:2-217:20, 97:8-14,
232:20-~233:15, 234:7-10, 235:5-12.) “[M]ere conclusory findings without reference to the record are
inadequate.” (Lnvil. Prot. Info. Ctr. v. Cal. Dep't of Forestry & Fire Prot. (2008) 44 Cal.4th 459,
517, citation: omitted.)

Ao There Is No Evidence That Barclay Knowingly “Spread The Waste” Or
“Contributed To The Migration Of The Waste.”

The reason for the Regional Board’s failure to properly cite evidence is clear: there is no evi-
dence to support its findings that Barclay knowingly “spread the waste” and “contributed to the mi-
gration of the waste.” Indeed, all of the available evidence shows that Barclay spread fill soil that it
did not believe had any petroleum when it graded the Site. Even if the fill soil used for compaction
was already contaminated before Barclay moved it from the berm (for which there is no evidence),

there is absolutely no evidence to contradict the fact that Barclay had no knowledge of its presence.

(i) There Is No Evidence That Barclay Knowingly “Spread The
Waste.”

In the Acosia Litigation, the last four surviving witnesses to Barclay’s placement and compac-

tion of the berm £ill soil testified under oath that they saw no oil in the soil. (Ex. TTT [1/21/ 14 Lir.]
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at Tab 7 [Bach Dep.] at 105:8-107:16, 143:23-144:4; id. at Tab 8 [Vollmer Dep.] at 86:2-87:1; id. at
Tab 12 [Anderson Dep.] at 35:9-36:8; id. at Tab 13 [Al Vollmer Dep.] at 43:25-44:15.y All four men
testifted that they had good vantages from which to observe the soil taken from the berms after it had
been spread, and they were in a position 1o see oil contamination if there had been any. (Jd. at Tab 12
[Anderson Dep.] at 35:24-36:8; id. at Tab 13 [Al Vollmer Dep.] at 44:7-19.). Those who were asked
about odors iestified that there were no petroleum odors in the berm soil. (Jd. at Tab 12 [Anderson
Dep.tat 36:9-12; id. at Tab 13 [A. Vollmer Dep.] at 60:4-6; 110:19-111:2.) The same is true for ob-
servations of soil beneath the reservoir bottoms seen when the concrete floors were being ripped. All
of the eye-witnesses who observed the soil beneath the slabs on the reservoir bottoms ohserved no
petroleum hydrocarbons beneath the ripped conerete. (/d. at Tab 7 [Bach Dep.] at 188:15-189:1; id.
at Tab 8 [L. Vellmer Dep.] at 97:18-98:3: id. at Tab 12 [ Anderson Dep.} at 42:4-12; id. at Tab 13 [A.
Vollmer Dep.| at 61:18-62:7, 62:19-22, 109:14-110:11.) The testimony of all four witnesses was
given in deposition subject to cross-examination by lawyers for Shell and the Acosia Plaintiffs,
These are the only four known living witnesses who actively participated in the grading and decom-
missioning of the tanks at the Site, and their testimony is unanimous on the subject.

Moreover, as shown above, there were soil samples taken from the berm soil as part of the
preliminary soils investigation, and while it was not the purpose of that sampling to ook for oil, the
cuts taken from the berms provided yet another opportunity for a trained eye fo see oil contamination
in the berm soil if it was there. (Part IILT, supra.) Although there were many soils reports prepared
after those sampies were taken, and hundreds of pages of documents placed in the construction file
after that, not one page of those documents says anything about oil in the berm soil. This corrobo-
rates the testimony of the four eyewitnesses. (Ex. TTT [1/21/14 Lir.] at Tab 66 [CARSON 348-541;
id. at |Shepardson Report] at p. 26.)

Despite all of this evidence, the Responses to Comments and deposition testimony of Unger
and Ayalew indicate that the Prosecution Team relied on unsupported and unreasonable inferences
for its conclusion that Barclay knowingly left petroleum-impacted soil at the site. (Dr. Dagdigian
Dech. 9 26, 34.) For example, Ayalew stated that when Barclay’s on-site coniractors testified that

they removed all “gunk” that was not suitable to serve as fill soil, this justified an inference that,
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contractors knowingly lefi petroleum-impacted soil at the Kast Site so long as it was suitable for
“fill” (Ex. F [Ayalew Dep.] at 238:11-240:9.) Further, in the Responses to Comments, the Prosecu-
tion Team asserted thét because Barclay only screened soils for geotechnical soundness and visible
petroleum saturation, its activities left in place and caused redistribution of £ill soils impacted at low-
er concentration levels. (Ex. 8 at Attachment 14 at p. 17.) There is no evidence in the record to sup-
port either of these inferences, and the Prosecution Team did not point to any. Moreover, these infer-
ences are directly contrary to the uniform eyewiiness testimony discussed above that only visibly
clean soil was used for fill.
(ii) Barciay Did Not “Contribute Te The Migration Of The Waste: or

*“Allow The Percolation Of . . . Stadpe Present In The Reservoirs

into The Subsurface.”

Nor is there any evidence to support the Revised CAO’s assertion that Barclay’s actions “con-
tributed to the migration of the waste” or that the concrete floors of the reservoirs were broken “to
allow the percolation of water and sludge present in the reservoirs info the subsurface.” {Fx. A [Re-
vised CAO] at p. 4, italics added.) While “percolation of water” was an objective of the trenching, it
was clear [rom the first moment it was raised in the Preliminary Soils Report dated January 7, 1966,
that the objective of such percolation was precipitation after the grading had occurred; it was never a
part of the process to clean out residual materials “present in the reservoirs.” (Part HLI, supra.)
There is no evidence that any sludge was “present in the reservoirs” by the time the wenching took
place or that Barclay or anyone else ever intended 1o “allow the percolation of . . . sludge . . . into the
subsurface” through the conerete. The only evidence on this subject shows that when Barclay arrived
in late January 1966, Reservoirs 5 and 6 were already clean (as reported by Shell documents); that
Barclay’s subcontractor, Chancellor & Ogden, cleaned out residual materials from Reservoir 7 with
the assistance of the grading contractor, Volliner Engineering; and that no ripping took place in any

of the reservoir bottoms until they were fully cleaned out.” (Part HLI, supra.) There is no evidence

" The Draft Revised CAO included this statement: “Available information indicates that by August
15, 1966, all three reservoirs had been fully cleaned out of liquid residue.” (Ex. I [Draft Revised
CAO]at p. 5.} However, the Revised CAQ altered this statement to read “all three reservoirs had
been empiied of liquid residue.” (Ex. A [Revised CAO] at p. 4.) Avalew testified that he wrote in
the draft CAO that all the reservoirs had been “fully cleaned out.” (Ex. F [Ayalew Dep.] at
141:23-143:22.) He testified that this information was extracted from the Pacific Soil 3

[Footnote continued on next page]
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that any s?udge ever contaminated the sub-floor area, or any other area of the Site during the time
Barclay was on Site. (/d.)

Despite the lack of any evidence indicating that ““sludge”™ was left in the reservoirs at the time,
in the Responses to Comments, the Prosecution Team stated that photographs from the 2010 trench-
g of the property at 24403 Ravenna “revealed the presence of a concrete slab that contained petro-
leum hydrocarbons on the concrete slab surface” and “showed concrete slabs that are continuous and
intact with significant staining overlain by sludge or hydrocarbon saturated residual soil or oily soil.”
(Ex. 5 at Attachment 14 at pp. 86-88.) According to the Prosecution Team, these photos prove that
Barclay did not remove all of the sludge from Reservoir 7. (See id) However, Dr. Dagdigian and his
staff reviewed the photos and “found no evidence o support the Regional Board’s statements.” (D
Dagdigian Decl. 4 27.) Dr. Dagdigian further noted that “the URS reports for the 24403 Ravenna in-
vestigations . . . refutes the Regional Board’s claim that a concrete slab uncovered at that location
was ‘overlain by sludge or hydrocarbon saturated residual soil or oily soil,” and instead provides
strong support for” Dr. Dagdigian’s theory of upward migration. (/d.)

Ayalew confirmed the Prosecution Team’s faulty reliance on alleged “sludge” at 24403 Ra-
venna o support its assertion that Barclay knowingly left petroleum hydrocarbons at the Kast Site.
(Ex. F {Ayalew Dep.] at 146:3-149:9.) Ayalew stated that his only evidence for this assertion was his
own fleld observations and the photographs at 24403 Ravenna (which he took). (Jd) However,
Ayalew conceded that no analysis was performed to test whether this “sludge” actually contained pe-
troleum hydrocarbons. (/d.) Moreover, Ayalew’s claim is further undermined by his confused appli-
cation of the word “sludge.” At certain points in his deposition, Ayalew appeared to testify that any
soil impacted with petroleum hydrocarbons should be considered “sludge.” (Jd. at 155:25-156:12.)
However, under further questioning, he was unable to provide any reference for such a definition (/4.
at 159:6-9), and later reversed course by stating that he did not “establish correlation between sludge
and higher concentrations.” (/d. at 161:14-20.) After admitting that he does not actually know what

qualifies as “sludge” or whether the material he saw at 24403 Ravenna was indeed “sludge,” Ayalew

[Footnote continued from previous page]
from the time. (/d at 142:25-143:22)) Without explanation or evidentiary support for this
change, Smith deleted it from the final order. (Ex. A [Revised CAO] at p. 4.).
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was otherwise unable to point to any specific evidence to support the Regional Board’s allegations
that Barclay knowingly left petroleum hydrocarbon “sludge” in the former reservoirs. (/d. at 153:7-
155:4-23.)

The Prosecution Team also relied on an unsupported assertion that Barclay’s “ripping” of the
conerete reservoir floors “resulted in bringing soil from beneath the reservoir floor 1o the surface,
which was then mixed with the broken concrete and incorporated into the fill materials above the res-
ervoir floor.” (Ex. 5 at Attachment 14 at pp. 35-39; Ex. F [Ayalew Dep.] at 227:13-228:7.) However,
as explained in Dr. Dagdigian’s November 2014 Expert Report, the ripping tool that Barclay’s con-
tractors used would not have pulled up soil from beneath the reservoir floors, (Ex. AAA [Dag-
digian’s November 2014 Report] at Appendix B, pp. 5-6; Dr. Dagdigian’s Decl. 4 23.) The Prosecu-
tion Team’s assertion is also contradicted by sworn testimony from the eyewitnesses at the site who
described the process by which the former reservoir walls and floors were broken up, mixed with
clearn soil from the berms, and subsequently compacted. Thus, contrary to the unsupported assertion
of the Prosecution Team, Barclay’s ripping would not have caused soils beneath the floors to mix into

the fill material, and eyewiiness testimony shows that no such mixing occurred.

{(iiiy There Is No Evidence That Barclay’s Acts “Contributed To The
Migration Of Waste” Inte The Groundwater.

Although the Revised CAO does not contain any factual basis for the Regional Board’s find-
ing that Barclay’s acts “coniributed (o the migration of the waste into . . . groundwater” (Ex. A [Re-
vised CAO] at p. 10), in the Responses 1o Comments, the Prosecution Team asserted that Rarclay
“contributed 1o the water pollution and nuisance conditions™ through its “breaking up [of] the con-
crete and moving soil.” (Ex. § at Attachment 14 at p. 11.) In particular, Unger and Ayalew claimed
that Barclay’s work on the concrete floor of Reservoir § contributed to groundwater contamination
detected at Monitoring Well 03 and Monitoring Well 12. (Ex. E [Unger Dep.] at 213:2-217:20; ix. |
[Ayalew Dep.] at 117:19-125:3, 133:6-136:13.) However, Shell’s consultants have previously
demonstrated that the groundwater contamination from petroleum hydrocarbons originated from the
floor joints and sidewalls of Shell’s former reservoirs. (Ex. F [Ayalew Dep.] at Ex. 12 [6/29/10 URS

Corporation Plume Delineation Report] at pp. 4-34; Dr. Dagdigian Decl. 9 25.) 1t is undisputgd Bar-
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clay did not operate in these locations. Ayalew’s claim that Barclay is responsible for this groundwa-
ter contamination because it operated “nearby” is untenable in light of the clear contamination trails
presenied in Shell’s data that emanate exclusively from the former sidewalls and reservoir joints, and
the fact that the direction of groundwater flow from the center of Reservoir 5 is away from Monitor-

ing Well 03 and Menitoring Well 12, not towards it. (Dr. Dagdigian Decl. 9 39))

k. The Regional Board’s Reliance om The 2011 Unsworn Statement of
George Bach Is Improper.

Despite all of the evidence to the contrary, the Response to Comments indicates the Prosecu-
tion"s conclusion that the “contamination pattern presently on site likely resulted from site develop-
ment activities of fill and grading with site soils” is based on its belief that during redevelopment
there was evidence of petroleum hydrocarbon odors in the berm soils and observable impacts to soil
directly beneath the reservoir floors. (Ex. S at Attachment 14 at pp. 17, 44.) But the prosecution’s
only evidence for these propositions (besides the unsupported inferences already discussed above) is
the unsworn, hearsay statement signed by Bach on May 13, 2011 (“2011 Statement™). (Jd.; Ex. T
[Ayalew Dep.} at §9:16-90:19; Ex. I [Unger Dep.] at 105:2-105:10.)

However, as the Regional Board is well aware, Bach has directly refuted the factual assertions
which the Regional Board attributes 1o his 2011 Staternent. (Ex. HH [12/24/2014 Lir.} at pp. 3-4.) In
November 2014, while testifying under oath and subject to cross-examination by lawyers for Shell
and Plaintiffs in the Acosfa Litigation, Bach testified unequivocally that (1) he did not see or smell 01l
in the berm soil that was used as fill or in other soils on the property (Ex. N [1/6/15 Lir.] at Ex. A
{Bach Dep.} at 126:16-127:1, 127:19-129:6, 130:4-132:11); (2) he did not observe oil in the soil be-
low reservoir floors (id. at 130:4-132:11), and (3) he saw no ponding of oil onsite (id. at 135:4-
136:10).

Bach explained in the November 2014 deposition that the 2011 Statement was written without
the benefit of looking at documents generated at the time the Kast Site was developed. He stated,
“The statements i here are what | believed to be true after 2540 years of not looking at it. t's what
1 could recall at that time with no reference material, just out of my head.” (Fx, N [1/6/15 Ltr.] at Ex.

A {Bach Dep.jat 117:17-21.) Bach also explained that some of the statements were writte
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the Acosta Plaimtifls’ counsel asked him to speculate. (Jd. at 138:9-12 [“These were written because I
was asked to speculate about where [contamination] might be found.”].) Once he had the opportunity
to review documents, his recollection was refreshed and he could offer an accurate account of his
first-hand knowledge.

Bach’s 2014 tesiimony makes clear that the 2011 Statement is not competent or reliable evi-
dence under the Evidence Code. First, it is hearsay not subject to any recognized hearsay exception.
(Evid. Code, § 1200.) Second, it was not signed under penalty of perjury. (Evid. Code, § 710)
Third, Bach does not have personal knowledge of many things discussed in the 2011 Statement
(Evid. Code, § 702, subd. (a)}, and indeed much of it is based on speculation (Evid. Code, §§ 702,
800; see, e.g., Ex. N [1/6/15 Lir.] at Ex. A [Bach Dep.] at 138:9-12 [“These were written because
was asked to speculate about where [contamination] might be found.”].) The 2011 Statement would
not be admissible under the most basic rules of evidence, and no California court would permit reli-
ance on it to support a finding of fact. (See, e.g., Fishbaugh v. Fishbaugh (1940) 15 Cal.2d 445, 457
[basing conclusions upon inadmissible evidence may constitute sufficient ground for a reversal of
judgment]; Estate of Pierce (1948) 32 Cal.2d 265, 277 [noting that once “the inadmissibility of the
evidence came to light . . . it was the duty of the trial courf to disregard the inadmissible portion of
the evidence™].)

Bach’s 2014 testimony makes clear that the Regional Board’s reliance on his 2011 unsworn
statement 1s arbitrary and without basis, particularly in light of the robust compilation of admissible
evidence in the Regional Board’s possession related to Bach and the subjects he addresses. (See
Houghtaling v. Super. Cr. (1993) 17 Cal.App.4th 1128, 1141 [“recognizing the “centuries old eviden-
tiary doctrine that only trustworthy and reliable evidence should be considered”]; Qjala v. Bohlin
(1960) 178 Cal.App.2d 292, 304 [“Resort must be had to the best evidence that is available”].) Vet,
the Regional Board disregarded all other evidence—including Bach’s 2014 sworn testimony and the
sworn testimony of the other percipient witnesses—and relied solely on the inadmissible 2011 State-
ment to support its finding that there were odors in the berm soils and observable impacts to soil be-
neath the reservoir floors on the 2011, (Ex. E [Unger Dep.] at 105:2-105:10, 106:6-21, 108:1-110:1;
Ex. F |Ayalew Dep.] at 71:11-72:6, 89:16-90:19.) Smith even allowed the 2014 deposition into the
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record (Ex. GG [2/27/15 Lir.]), but nowhere explains—as she was required to—her basis for finding
the 2011 unswormn Bach statement more credible than Bach’s 2014 sworn testimony. (See Govt.
Code, § 11425.50, subd. (b) [“If the factual basis for the decision includes a determination based sub-
stantially on the credibility of a witness, the statement shall identify any specific evidence of the ob-
served demeanor, manner, or attitude of the witness that supports the determination.”].) The Region-
al Board’s wholesale failure to address the 2014 Bach Deposition testimony and willfully blind reli-
ance on the madmissible 2011 Statement—which is plainly inferior evidence——is just another exam-
ple of the arbitrary, erratic, Alice in Wonderland-like proceedings below, the sole purpose of which

appears 1o have been naming Barclay by any means necessary and regardless of the evidence.

€ Al Available Evidence Supperts Determination That Shallow Contaming-
tion At The Site Has Been Caused By The Upward Migration Of The
Deep Contamination:

Without any direct evidence there was oil in the berm soil at the time of Barclay’s operations
at the Kast Site, the Regional Board instead draws the unsupported conclusion that the shallow con-
tamination at the Site was caused by Barclay’s grading of the fill soil. However, Dr. Jeffrey Dag-
digian, an expert on the movement of oil in the environment, has determined that the fill soil placed
by Barclay in the areas located above the former reservoir bottoms became contaminated (and re-
quired remediation) only after it was put there when contamination, previously undetected beneath
the former reservoir bottoms by Shell, moved upward into the clean fill soil through capillary action,
buoyancy and other pressures in the vadose zone.

According to Dr. Dagdigian, after Barclay placed and compacted clean fill on top of the bro-
ken reservoir bottoms, contamination that had remained immediately beneath the reservoir bottoms at
high concentrations was able to move upward through openings that had been ripped in the former
reservoir concrete bottoms and around the bottoms in the places where the walls had been removed.
(Ex TTT [1/21/14 Lir.j at [Dagdigian Report] at p. 116.) At high concentrations, these contaminanis
moved into the clean fill via capillary action, by buoyancy When@ver_ water from irrigation or rain was
ntroduced, and other naturally-occurring pressures in the vadose zone. (/d. at p. 142.) That this oc-
curred is demonstrated by the patiern of contamination shown by the data, which confirms that higher

concentrations are found just above the former reservoir bottoms with smaller amounts as @
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I}l cends in the fill soil, in a reverse of the pattern that occurs when the source of contamination comes
2|1 from the top and migrates down. (Jd. atp. 116.)

3 The Regional Board staff reviewed Dr. Dagdigian’s opinion and—while it agreed that capil-
41\l lfary action is responsible for some upward movement of petroleum hydrocarbons at the Site—it nev-
5| ertheless concluded that such upward migration “cannot account for the larger portion of the petrole-
61 um hydrocarbons found in shallow surface soils across the Site.” (Fx. S at Attachment 14 at p. 4.)
74 This conclusion disregards the comprehensive reports prepared by Dr. Dagdigian in which he ex-
8 panded on his opinion concerning the role of buoyancy in the upward movement of contaminants as
91 well as pressure and fluid saturation. (See, e.g., Ex. U [6/30/14 Barclay Submission] at [Dagdigian
104 Declaration and Technical Response te Shelll; Ex. AAA [Expert Report of Jeffrey V. Dagdigian,
111 Ph.D. {(November 14, 2014)]; Ex. PP [Rebuttal Report of Jeffrey V. Dagdigian, Ph.D. in Response to
121l the Plaintiffs” Expert Reports (December 22, 2014)]; Declaration of Jeffrey V. Dagdigian, Ph.D.
134 (June 1, 2015} ("“Dr. Dagdigian Decl.”).)

14 Most notably, Dr. Dagdigian’s November 2014 Report contained the results of a three-
15 )] dimensional (“3-13") model that Dr. Dagdigian developed using three million lines of data from the
16| Site. (Dr. Dagdigian Decl,, § 10; Ex. AAA [November 2014 Report] at p. 36.) Although the Re-
171 gional Board inexplicably refused to admit this additional evidence (Bx. GG [2/27/15 Li.]), this
18 i model provides additional clarity of the patterns of petroleum hydrocarbons in the relevant areas,
194 yielding compelling evidence consistent with the theory of upward migration. Previous analyses of
20| the distribution of peiroleum hydrocarbons at the Site that were reviewed by the Regional Board were
21| based on a two-dimensional (“2-D”) model generated by Shell’s consuitant, Geosyntec, using a less
22 complete dataset than that employed by Dr. Dagdigian. (Ex. QO [4/29/11 Geosyntec Report].) Dr.
23 || Dagdigian’s 3-13 model demonstrates the limitations of this 2-D model and brings to light significant
24| information not previously available to the Regional Board. (Dr. Dagdigian Decl., 9 10-19.) As Dr.
25| Dagdigian explained, the benefit of the 3-D model over the 2-D medel is that it interpolates concen-
26 || trations of TPHd between all sample depths in all directions, providing a more accurate representa-
274 tion of the lateral and vertical extent of impacted soil. (/d., § 11.) The 3-D model confirms Dr. Dag-

28| digian’s opinion regarding upward migration because it shows a pattern of highest petroleury, hydro-
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carbon concentrations close to the original release locations at or beneath the former reservoir floors
and near the miersections of the floors and sidewéﬁis and lower concentrations at shallower depths;
the contaminant concentration pattern follows vertical and lateral pathways that, combined, confirm
an overall upward migration pathway within the former reservoir footprints and also into the directly
adjacent surrounding soil that once constituted the lower portions of the berms. (Jd., 1 11; Ex AAA
{November 2014 Report] at pp. 36-37.)

Dr. Dagdigian’s Report and Rebuttal Report also refute the alternative explanation provided
by the prosecutor for the current distribution of petrolewm hydrocarbons at the Site. To provide justi-
tication for its recommendation to name Barclay to the CAO, the prosecutor concluded that “the cur-
rent contamination pattern in the Site soil is explained by the procedure Barclay used o backfill and
compact berm soil into the former reservoirs which resulied in a random pattern which characterizes |
the present hydrocarbons onsite.” (Ex. S at Attachment 14 at p. 43.) However, the prosecutor’s
characterization of the true, current distribution of petroleum hydrocarbons at the Site as random is
inaccurate. Dr. Dagdigian’s Report and 3-D model shows that the pattern of hydrocarbons onsite is
not “random,” and so could not have been created by Barclay’s backfilling procedures. Dr. Dag-
digian demonstrates that the pattern of petroleumn hydrocarbons requiring abatement today is instead
correlated with releases that oceurred during Shell’s operations. (Ex. AAA [November 2014 Report]
at pp. 27, 29-30; Dr. Dagdigian Decl., § 24.) 3-D representation of lateral and vertical petroleum hy-
drocarbon impacts to soil reveals that in many cases what looks to be what the Regional Board staff
calls “highly variable” patterns of distribution in Geosyntec’s 2-D modeling (Ex. S at Attachment 14
al p. 54) is not variable at all, but is fully explained by a more accurate picture of the contaminant
migration pathways due to forces including capillary action, buoyancy, and pressure. (Dr. Dagdigian
Decl, 99 11-18.) In Dr. Dagdigian’s Rebuttal Report, Dr. Dagdigian explained that the procedure
used by Barclay would have resulted in homogenized soils and randomly distributed hydrocarbons,
which is definitely not the pattern seen on the Site today or reflected in the 10,000 soil sample anal-
yses of TPHd and three million lines of data that support Dr. Dagdigian’s theory. (Ex. RR [Dag-
digian Dec. 2014 Report] at p. 3.)
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i Dr. Dagdigian’s reports and declarations directly refute the Prosecution Team’s rejection of
2t the upward migration theory. The Prosecution Team relies solely on its analysis that capillary action
3 could only account for “limited” upward migration of petroleum hydrocarbons at the Site. (See, e.g.,
40 Ex. S at Attachment 14 at pp. 46-48.) This was the very same position taken by Dr. Johnson, an ex-
51 pert retained by Shell, who submitted a letter to the Regional Board in June 2014. (Ex. 11 [6/16/14
6| Lir]at Attachment 2.) Dr. Dagdigian responded to Dr. Johnson’s letter by pointing out that while he
7 \f;/as correct that capillary action could only account for vertical movement of a certain amount, the
8§ || remainder of the distance of upward migration was accounted for by buoyancy and other forces. (Ex.
91 U [6/30/2014 Lir.] at [Dagdigian’s Response to Sheli] at pp. 3-27) Dr. Johnson understood this be-
H0 1 cause he was carefud to limit his letter to a comment only on capillary action and he did not comment
11| on the entirety of Dr. Dagdigian’s theory of upward migration, and, for example, offered no response
124 to Dr. Dagdigian’s buoyanc;y opinion. However, giving evervone the benefit of the doubt, Dr. Dag-
134 digian explained in detail in his June 30, 2014 report how buoyancy worked in the specific environ-
141 ment of the Carousel site, where sometimes petroleum hydrocarbons would wick upward through ca-
154 pillary action and come to rest; then rain or irrigation would cause an area to become flooded thereby
164 causing the petroleum hydrocarbons to move further upward in the saturated ground. (/4.) Over the
17|l ensuing 40 years since the redevelopment, those combined forces explain the additional vertical mi-
18 11 gration seen in the contaminant distribution today.

19 When asked about this evidence at their depositions, Unger and Avalew both testified that
20 || their disregard of the upward migration theory is largely based on their belief that capillary rise can-
211 not explain the movement of petroleum hydrocarbons in soils at the Subject Property. (Ex. E |Unger
22| Dep.]at 218:7-232:9; Ex. F [Ayalew Dep.] at 216:18-217:19.) However, as Dr. Dagdigian’s reports
23 || and declarations have repeatedly explained, “upward migration theory does not rely solely on capil-
2441 lary pressure; it 1s one of several factors that affect vertical mobility of petroleum hydrocarbons,” in-
25| cluding buoyancy and other forces. (Dagdigian Decl. 9 40.) Unger and Ayalew admitted that they
26 || did not attempt (o calculaie the potential rise of petroleum hydrocarbons through buoyancy, (Ex. E
271 [Unger Dep.fat 218:7-232:9; Ex, F {Ayalew Dep.] at 212:23~2’14:23‘), and that they were unaware of

28 | any dala indicating saturated soil conditions (which are necessary for buoyancy) (Ex. E [Unger D
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at 218:7-232:9; Ex. F [Ayalew Dep.] at 216:18-217:19) despite the fact that these conditions are doc-
umented in numerous boring logs prepared by URS and during trenching performed by Shell’s con-
sultants (Dagdigian Decl. § 39). Ayalew ultimately agreed that a localized area of saturated soil, cre-
ated by through irrigation or rainfall, can cause buoyancy as much as a perched water zone. (Ex. F
[Avalew Dep.| at 220:19-221:6.) Dr. Dagdigian has confirmed that data indicate that these localized
saturated conditions are present across the Kast Site. (Dagdigian Decl. §43.)

Ayalew’s testimony also confirmed that the Regional Board refused (o consider important da-
ta from Sheil’s 1997 Report regarding former Reservoirs 1 and 2. As discussed above (Part 1V.F.2,
supra), Shell decommissioned Reservoirs 1 and 2 in the 1990s through methods substantially similar
to Barclay Hollander’s at the Kast Site in the 1960s. At Reservoirs | and 2, after the concrete was
broken up and placed on the reservoir bottoms, the berm soil was used as fill and compacted on top
of the former reservoir bottoms. (/d.) A semi-permeable clay cap was placed near the top of the fill
before about two more feet of dirt was placed on it. (/d.) Within a year after the clay cap was put in
place, however, petroleum hydrocarbons had seeped up to the cap then migrated around i to the sur-
face. (ld) As explained in Barclay’s January 21, 2014 submission to the Regional Board, upward
migration theory met fact in Reservoirs 1 and 2 when the upward movement of oil was stopped at the
clay cap but then the oil moved sideways to the edge of the cap, around the edge and upward again
until it seeped out of the surface. (Ex. TTT [1/21/14 Lir.] at p. 29.) When questioned about the Re-
gional Board’s consideration of data from this comparable location, Ayalew refused to comment oth-
er than testifying, with little explanation or elaboration, that these conditions do not exist at the Kast
Site. (Ex. F [Ayalew Dep.| at 251:14-252:14.)

No other narrative explains all the evidence as completely as does Dr. Dagdigian’s opinion. It
is established that the berm soil was not known to be contaminated when Barclay moved it from the
reservoir berm to the floor of the reservoir because: (1) those who spread it saw no oil; (2) those who
tested it reported no oil; (3) the patterns of contamination observed by Dr. Dagdigian are not con-
sistent with the theory that contaminated berm soil was the source of the Shallow Contamination; and
(4) the patterns of contamination demonstrate that it is much more likely that the source of the current

contamination in the shallow fill above the reservoir bottoms came from the bottom up. (Ex. JJTT
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{1/21/14 Litr.] at [Dagdigian Report] at pp. 166-167, 173; Dr, Dagdigian Decl., 99 21-24; Part IV.B.1,
SUpra.)

By contrast, the Revised CAO cites no evidence to support its finding that Barclay had “ex-
plicit knowledge” of “residual petroleum hydrocarbons” but engaged in grading activities that
“spread the wasic” despiie that knowledge; indeed, the finding is contradicted by the same facts that
provide such a direct 11t with Dr. Dagdigian’s conclusions.

Z. The Regional Board’s Finding That Barclay “Spread The Waste” Or “Contrib-
uted To The Migration Of The Waste” Does Not Support Liability Under Section
13304(a).

Even if there were any evidence that Barclay “spread the waste” or “contribuied to the migra-
tion of the waste” (which there is not), “spreading waste™ or “contributing {o the migration of waste”
that has already been discharged by another does not make one a discharger under section 13304(a).
No State Board order has ever so found, and both Ninth Circuit precedent and the plain meaning of
the statute confirm that merely “spreading waste” or “contributing to the migration of waste” do not
constitute a discharge for purposes of liability under section 13304(a).

3. The Regional Board’s Finding Is Inconsistent With State Board Precedent
Because No State Board Decision Has Ever Held That “Spreadfing] The
Waste” Or “Contribut[ing] To The Migration Of The Waste” Constitutes
A “Discharge” Under Section 13304(a).

The Revised CAO does not cite to a single State Board order that holds a former owner Liahle
for “spread[ing] the waste” or “contribut[ing} to the migration of the waste.” Indeed, there are none.
instead, the Revised CAO asserts that “[i]ncluding [Barclay| as a responsible party in this Order is
consistent with orders of the State Water Resources Control Board . . . naming former owners who
had knowledge of the activities that resulted in the discharge and the legal ability to control the con-
tinuing discharge.” (Ex. A [Revised CAQ] at p. 11.) The assertion then refers to footnote 13, which
cites six orders (collectively “Decisions™) of the State Board. These decisions, in rare circumstances
napplicable here, hold either current owners or former owners who were in possession of property at
the time of a discharge responsible for the clean-up and abatement of contaminants discharged by
others. Barclay is neither. Barclay is not a current owner nor did any discharges occur during its pri-

or ownership of the property. The undisputed facts are that Shell contaminated the property before
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selling it to Barclay. Accordingly, the Revised CAO goes beyond the limits of a Regional Board’s
jurisdiction set by section 13304(a) and as interpreted by State Board precedent.

In the Draft CAO released on October 31, 2013, the Regional Board cited four State Board
decisions as consistent with the draft order’s assertion of liability against Barclay. In ite January 21,
2014 submission to the Regional Board, Barclay explained in detail how none of the four State Water
Board decisions cited here in short form as Wenwest, ™ Spiizer,” Sinnes,” and Zoecon,” support the
imposition of liability here. (Ex. TTT [1/21/14 Lir ] at pp. 45-51.) Barclay explained that in all of
these decisions, the only prior owners who were held liable had either actively participated in the dis-
charge or the discharge occurred while they were owners.™ (Jd.) The State Board recognized this as
an impostant distinction: “No order issued by [the State] Board has held responsible for a cleanup a

former landowner who bad no part in the activity which resulted in the discharge of waste and whose

* Inthe Matter of Wenwest, Inc., et al., State Board Order No. WQ 92-13 (“Wenwest”).
' In the Matier of Arthur Spitzer, et al., State Board Order No. WQ 89-8 (“Spitzer™).
Y In the Matier of Stinnes-Western Chemical Corp., State Board Order No. WQ 86-16 (“Stinnes™).
©In the Matter of Zoecon Corp., State Board Order No. WQ 86-2 (“Zoecon™). Zoecon did not in-
volve a challenge to a clean-up and abatement order arising under section 13304(2), but rather
addressed who could be named as a discharger in a Waste Discharge Requirement (“WDR”). Tn
Zoecon, a current owner was held liable under section 13263 for a Waste Discharge Requirement
as a result of the ongoing discharge caused by the movement of waste from soils to groundwater.
Jd. at *4. In recommending the issvance of the Revised CAO, the prosecutor argued that Barclay
should be considered a discharger based on the passive migration of waste from the contamina-
tion previously released by Shell based on Zoecon. (Ex. § at Attachment 14 at pp. 10-11). In re-
lying upon this case, the prosecutor ignores that, after the decision in Zoecon, the State Board has
specifically distinguished former landowners from current landowners when considering whether
to impose liability based solely on the ongoing movement of contaminants within an already con-
taminated property:
We have applied to current landowners the obligation to prevent an ongoing discharge caused
by the movement of the pollutanis on their property, even if they had nothing whatever to do
with putting it there. . . . The same policy and legal arguments do not necessarily apply to
former landowners.
Wenwest, W 92-13, at *5.
Stinnes, WQ 86-16, at *5 (prior owner was a chemical company, and during its ownership period,
it stored chemicals in large underground storage tanks, and leaks from those very tanks were de-
termined to be a source of the contaminant plume in the groundwater at issue); Zoecon, WQ 86-2
at *2 (former owner had deposited waste in a shallow sludge pond, which resulted in contaminant
runoff that was the subject of the order); Wenwest, W) 92-13, at *4 (unrebutted analysis from
consultant showed discharges must have taken place during prior owner’s ownership); Spitzer,
WQ 89-8 (prior owner owned property when the discharges took place and prior owner had built
the relevant seepage pit and made it available to tenants for discharges).
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ownership interest did not cover the time during which the activity was taking place.” (Wenwest, Or-
der No. WQ 92-13, at *5.) That statement is true today, 22 years after the State Board clarified in
Wenwest its interpretation of section 13304(a). the State Board has never held a prior owner respon-
sible for contamination discharged by someone else when the discharge did not occur during its
ownership.

In response, in the final version of the Revised CAO the Regional Board included two addi-
tional State Board decisions that were not in the drafl version that was the subject of the January 21,
2014 submission. (Ex. A |Revised CAO] at p. 11, In.13 [citing In the Matter of Cnty. of San Diego,
State Board Order No. WQ 96-2, and In the Maiter of The BOC Group, Inc., State Board Order No.
WQ 89-13]) Neither case provides a basis for Barclay’s Hability here. In The BOC Group, BOC
argued that it owned and sold the property without ever detecting or having reason to detect the rele-
vant underground storage tank that leaked, and therefore it was not liable for the pollution because it
was an “innocent prior owner.” (The BOC Group, WQ 89-13, at *4.) However, the State Board con-
cluded that BOC was the only party who could have placed the tank on the property because the
property was undeveloped prior to BOC’s ownership, and therefore it was proper to hold BOC liable,
Thus, BOC was held hable because it was established that BOC had actually installed the tank that
ultimately caused the discharge. There is no similar evidence here. As discussed above, it is undis-
puted that Barclay did not bring any contaminants onto the Sii’e—-—oniy Shell did so. (Part HILE, su-
pra; tix, F [Avalew Dep.] at 65:19-66:5)

In County of San Diego, a community development commission (“CDC™) purchased a former,
non-operative land fill in the 1980s that it later sold to a development company. However, prior to
selling the property, the CDC filed a Waste Discharge Requirement (“WDR™), as it was required to
do by law at the time, which imposed certain post-closing responsibilities on CDC that made it a dis-
charger. Thus, CDC’s liability was based on CDC’s unique status, not as a former owner. Here,
Barclay was not required to file a WDR for the type of activities Barclay performed at the site in the
1960s, and thus Barclay did not assume any responsibilities that qualified it as a discharger. (Fx.

TET [1/21/14 Lir.] at [Williams Report] at p. 58.)
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Therefore, none of the Decisions cited by the Regional Board support holding Barclay re-
sponsible as a former owner. Not only are Barclay’s circumstances unlike all of the persons held re-
sponsible in the Decisions cited in the Revised CAO, but when the Regional Board applied to Barclay
the same test that was applied in Wenwest, it should have concluded that Barclay is nor responsible
under section 13304a). (See Wenwesi, Order No. W(Q 92-13, at *4.)

The Regional Board has argued that Barclay is still liable regardiess of Wenwest because Bar-
clay “did take actions during their [sic] ownership to make the matter worse.” (Ex. S at Attachment
14 at pp. 10-11.} The Regional Board does not explain what conditions were worsened as a result of
Barclay’s actions, but merely asserts that “Barclay owned the property and actually moved the waste
o where 1t is currently located.” Even assuming thet Barclay’s actions affected the current distribu-
tion of the contamination on the property, none of the decisions cited above support imposing liabil-
ity for “movling] the waste.”

b. The Regional Board’s Finding Is Inconsistent With Ninth Circuit Prece-
dent Because The Ninth Circuit Has Confirmed That Redistributing Dis-
charge Is Not Ltself A “Discharge” Under Section 13364(a).

The Ninth Circuit has also confirmed that merely redistributing someone else’s discharged
contamination is not, itsell, a “discharge.” (Redev. Agency of the City of Stockion v. BNSF Railway
Co. (9th Cir. 2011) 643 [.3d 668, 677-678.)

In City of Steckton, the defendant was a group of railroads (“Railroads™), which had con-
structed and maintained a french drain beneath its tracks to enhance soil stability by improving water
drainage. (/d at p. 671.) Unknown (o the Ratlroads, petroleum contamination caused by several
spills at a neighboring property, the L&M bulk petroleum facility, was channeled to yet another prop-
erty through the french drain constructed by the Raiiroads, which acted as a conduit. That contami-
nation was later discovered during development. (/d at p. 672.) Plaintiff Redevelopment Agency,
which had once owned the contaminated site and indemmnified the developer against poilution loss,
sued the Railroads for hability under causes of action for common law nuisance and violations of the
Polanco Redevelopment Act, California Health and Safety Code section 33439 ef seq. (“Polanco

Act™). (Jd) The United States District Court ruled on cross-motions for summary judgmenti that the
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Railroads were liable for the pollution both under comrrion law nuisance and the Water Code provi-
sions cross-referenced in the Polance Act. (/d) The Polanco Act incorporates Water Code section
13304(a) by reference, providing that the Railroads were liable based on proof that they had “caused
or permitied . . . any waste to be discharged” where it is, or probably will be discharged into the wa-
ters of the state. (See Health & Saf. Code, § 33459, subd. (h); Wat. Code, § 13304.)

The Court of Appeals reversed, first rejecting the common law nuisance claim and then hold-
ing that there had been no viclation of the Water Code provisions incorporated by reference into the
Polanco Act. It rejected the finding of the District Court that the Railroads had met the requirements
of a discharger under section 13304(a) on two grounds. First, the Railroads were not a “discharger”
within the meaning of Section 13304(a) because the contaminants had aiready been discharged by
L&H. (City of Stockion, supra, 643 F.3d at p. 677.) Second, the Court of Appeals held that “even if
the emission of contamination from the french drain is the appropriate ‘discharge’ to consider, the
Railroads are not liable” under Water Code section 13304(a). (/d) While the trial court had correct-
ly attempted to construe “section 13304 ... harmoniously with the law of nuisance,” the Court of
Appeals found that it had “construed nuisance liability too broadly.” (Jd) “Just as but-for causation
is msufficient to impose lability for [creating] a nuisance, it is insufficient to impose liability for a
discharge under section 13304.7* (Id) In rejecting the District Cowrt’s findings on common law
nuisance, the Court of Appeals had already, as a matter of nuisance law, “decline[d] to hold that an
otherwise innocent party who builds or installs a conduit or structure for an unrelated purpose which
happens io affect the distribution of contamination released by someone else is nonetheless liable for

“ The einalogy to nuisance law was limited to the court’s hoiding that the Railroads did not “cre-
ate . . . the nuisance.” (City of Stockton, supra, 643 F.3d at p. 673.) In rejecting lability based on
the common law nuisance claim, the Court of Appeals observed that on the facts before it, there
were two possible ways for plainiiffs to prove nuisance liability: (1) by proving that the Rail-
roads “created the nuisance,” and {2) by proof that they “unreasonably as possessors of the Prop-
erty...failled] to discover and abate the nuisance.” (Jd.) Because the Railroads had owned the
contaminated property at one time, they had potential nuisance liability under both prongs (1) and
(2), which the court rejected for different reasons. (/d at pp. 674-677) But when it “harmo-
nized” nuisance law with section 13304(a), the Court of Appeal rclied only on its analysis of the
Railroads’ potential nuisance liability under prong (1), not prong (2), making it clear that prong
(2) has nothing to do with section 13304(a). (Jd. at pp. 677-678.) Therefore, the possessor of

land’s “failure to abate” basis of nuisance liability is not applicable, even by analogy, to the de-
termination of whether one is a “discharger” under Water Code section 13304(a).
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‘creating or assisting in the creation’ of a nuisance. Swuch a result defies semantics, the Jaw, and
common sense.” ([d. at p. 675, emphasis added; compare Lake Madrone Warer Dist., supra, 209
Cal. App.3d at pp. 169, 174 [finding a “discharge” where a dam accumulated and released sediment,
and noting that the dam was “not a mere conduit through which a [hazardous substance] passes”].)
1The court then applied those same principles (o hold that the Railroads had not become a “dis-
charger” under section 13304(a) just because their conduit had facilitated the movement of contami-
nants discharged by someone else from one property onto another:

The Railroads® involvement with the petroleum spill [at the L&M site] was not only
remole, it was nonexistent; and their involvement with the emission of contamination
from the french drain was entirely passive and unknowing. As explained in our nui-
sance analysis, the Raillroads engaped in no active, affirmative or knowing conduct
with regard to the passage of contamination through the french drain and into the soil.
Therefore, the Railroads did not “cause or permit” the discharge under section 13304,
and they are not hiable under the Water Code provision of the Polanco Act.

(City of Stockton, supra, 643 F.3d at p. 678, italics in original )

Here, as with the Railroads, it “is undisputed that [Barclay] did not in any way cause or permit
the initial discharge of petroleum af the . . . Site.” (Jd. at p. 677.) Barclay’s activities, too, were for
the purposes of drainage and soil stability—*conduct . . . wholly unrelated to the contamination.”
(fd. at p. 674.) Like the Railroads, Barclay’s “involvement with the petroleum spill was not only re-
mote, It was nonexistent . . . . Therefore, [Barclay] did not ‘cause or permit’ the discharge under
133047 (Jd. atp. 678, italics in original.y The Ciry of Stockton court declined to hold the Railroads
liable under Water Code section 13304(a), even though their activities actually brought the petroleum
contamination to the plaintifl’s property. Here, Barclay’s activities have not even done that much.
By placing and grading fill soil that was already on the property, Barclay, at most, created pathways
for existing contamination to move around the same property on which the pollution originated. And
Barclay did so to promote better soil compaction and water drainage. The Ninth Circuit decision
confirms that the passive act of unknowingly moving contaminants discharged by someone ¢lse from
one place to another is not itself a discharge and cannot form the basis for liability under section
13304(a).

Despite this precedent, when asked at a deposition whether the term “discharge” includes

moving soil around that has already been contaminated, the Regional Board’s prosccutor unequivo-
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cally answered, “Yes.” (Ex. E [Unger Dep.] at 59:9-18 [“Q. Is it your understanding that the term
"discharge” includes moving soil around that has petroleum hydrocarbons in it? A. Yes.”].) The Re-
gional Board’s definition of “discharge” amounts to an overreach that will not garner deference from
the courts. (Yamaha Corp. of America v. State Bd. of Equalization (1998) 19 Cal.dth 1, 11 [A “stat-
ute’s legal meaning and effect {are| questions lying within the constitutional domain of the courts”™
thus “agency interpretations [have a} diminished power to bind . . . [and] commandl] a commensura-
bly lesser degree of judicial deference.”}.)
€. The Regional Board’s Finding Is Inconsistent With The Plain Meaning of
Section 13304(a) Which Makes Clear That “Spreading Waste” and “Con-
tributing Te Migration Of Waste” Does Not Constituie A “Discharge.”
(i) The Regional Board Is Required To Apply The Plain Meaning of
Section 13304(a).

Under “{wiell-established rules of statutory construction,” the Regional Boards are obligated
to “first examine the words themselves because the statutory language is generally the most reliable
indicator of legislative intent. The words of the statute should be given their ordinary and usual
meaning and should be construed in their statutory context.” (Modesto Redev. Agency v. Super. (.
(2004} 119 Cal. App.4th 28, 36-37 [determining the meaning of “causes or permits” within section
13504 and citing Hassan v. Mercy American River Hosp. (2003) 31 Cal 4th 709, 715-716]; see also
People ex rel. Younger v. Super. Ct. (1976) 16 Cal.3d 30, 43 [When interpreting a statute, “we must
first look to the words themselves and must interpret them ‘aécording to the usual, ordinary import of

239

the language employed in framing them.””] infernal citations omitted, italics added.)

When specifying the persons against whom the Regional Boards may issue orders, the Legis-
lature chose clear, forceful words: “Any person who has discharged or discharges wastes into the
waters of this state” are the opening words of section 13304(a) (italics added). Clarity is not dimin-
ished when the next clause of the statute resumes its definition of the persons covered: “or who has
caused or permitted . . . waste to be discharged or deposited where it is, or probably will be, dis-
charged into the waters of the state and creates, or threatens to create, a condition of pollution or nui-

sance.” (Wat. Code, § 13304, subd. (a), italics added.) “Thus, as used in Section 13304, ‘discharge’

means: ‘to relieve of a charge, load or burden; . . . to give outlet to: pour forth: EMIT " (Lake Ma-
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drone Water Dist., 209 Cal.App.3d at p. 174 [quoting WEBSTER’S NEw INT'L -DICT. 644 (3d ed.
1961}} italics and omissions in original.) Within the context of Porter-Cologne, “deposit” means “the
act of depositing . . . something laid, placed, or thrown down.” (Younger, supra, 16 Cal.3d at p. 43
lquoting WEBSTER’S 3D INT'L D1CT., UNABRIDGED (1963317 It makes sense, then, that Porter-
Cologne would adopt the plain meaning definition of “discharge” when its predecessor, the Dickey
Act, was understood in the same way. (Bx. TTT [1/21/14 Lu.} at [Williams Report] at pp. 59-60 [cit-
ing Attorney General Opinions that define “discharge” as a verb meaning, “to emit; to give outlet to;
to pour forth” and as a noun meaning “{a] flowing or issuing out”].)

Statatory rules of construction further obligate the State Board 1o avoid interpretations that are
discordant with other provisions of Porter-Cologne. The court in Modesio Redevelopment Agency
looked to the legislative history of “causes or permits” language in Water Code section 13350 to dis-
cern the meaning of the same language within section 13340, and determined that there is “no indica-
tion the Legislature intended the words ‘causes or permits’ within the Porter-Cologne Act 1o encom-
pass those whose mvolvement with a spill was remote and passive.” (119 Cal. App.4th at pp. 36, 44
|“{W]ords should be given the same meaning throughout a code unless the Legislature has indicated
otherwise.”], citing Hassan v. Mercy American River Hosp., supra, 31 Cal.4th at pp. 715-716). The
court found that “causes or permits” in section 13350-—and, therefore, section 13304—*was intended
to encourage hazardous waste handlers to be careful in their operations and to avoid spills. Persons
who had no active involvement in activities leading to a discharge do not appear 1o fall in this cate-
gory.” (Id. at p. 43, italics added.)

Under the plain meaning of this statuie, Barclay is not liable under section 13304(a) because it

did not “discharge” anything, nor did it permit anyone else to discharge at the Site, and the Regional

" In Zoecon, the State Board distinguishes the definition of “discharge” in Water Code section
13263(a), a provision which concerns the issuing of WDRs for prospective discharges, from
Younger's definition of “deposit” within section 13350(a), a provision which imposes penaltics
for discharges. (State Board Order No. WQ 86-2, at *5-6.) The State Board explained that the
reasoning i Younger did not apply because “[a|n enforcement action is not being taken™ in the
case of issuing WDRs. /d at *6. To the contrary, section 13304(a) is an enforcement provision,
and the court’s definition of “deposit” within section 13350(a) should be applied harmoniously
with section 13304(a).
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Board is therefore without jurisdiction to order it to participate in clean-up and abatement of contam-
mnants discharged by its predecessor owner pursuant to section 13304(a).
{ii} The Ninth Circnit Has Recognized The Plain Meaning of “Dis-
charge” in Section 13304(a).

The plain meaning of section 13304(a) was recognized in City of Stockton, where the Ninth
Cireuit Court of Appeals reversed entry of summary judgment in favor of plaintiffs on a violation of
the Water Code provisions of the Polanco Act. (643 F.3d 668.) The defendants had built a french
drain to allow water to drain under a railroad track, but this had the unforeseen and unwanted conse-
quence of allowing petroleum contaminants to move through the conduit onto ancther property. (/.
al pp. 671-72.) The Ninth Circuit held that the defendants were not responsible under Water Code
section 13304(a) on alternative grounds. (/d. ai pp. 677-678.) Although the second ground is dis-
cussed in detail in Part [IL.B., supra, it is the first ground that is significant here: defendants had not
discharged anything because someone else had already discharged the contaminants. Although the
Court of Appeals was prepared to consider the unique circumstances in which the conduit might pro-
vide a second point of discharge, the Court made clear it had no doubt at all that section 13304(a)
limits the jurisdiction of the Regional Boards to dischargers and no other categories. (Id at p. 677.)

This is dramatically different from the interpretation of section 13304(a) developed by the
State Board during the 1980s and early 1990s, when it expanded the definition of dischargers to in-
clude owners who do not discharge but are nevertheless responsible for clean-up and abatement of
contaminants discharged by someone else. For example, as discussed in Part V.B.2, supra, in the de-
cisions relied upon in footnote 13 of the Revised CAO, more than half of the parties held responsible
did not actively participate in the discharge of contaminants. The reasons given for such expansive
redefining of the jurisdictional scope of the Regional Boards were not linked 1o the intent of the State
Legislature. In Zoecon, for example, current owners, who had nothing to do with the discharge of
contaminants, were nevertheless held responsible for cleanup and abatement because of the practical
consideration that they were “in the position of being well suited to carrying out the needed onsite
cleanup”™—a convenience rationale not found anywhere in the words of the statute. (State Board Or-

der No. W} 86-2, at *10.) These and other decisions like them wander beyond the plain meaning of
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the statute to expand the jurisdiction of the State and Regional Boards well beyond intended limits.
(Carmel Valley Fire Prot. Dist. v. State (2001) 25 Cal.4th 287, 300 [quoting Physicians & Surgeons
Labs., Inc. v. Dep't of Health Servs. (1992) 6 Cal.App.4th 968, 982 [“[1]he rulemaking autherity of
an agency is circumscribed by the substantive provisions of the law governing the agency. . . .
[Rjegulations that alier or amend the statute or enlarge or impair its scope are void.”]; see also Whir-
comb Hotel, fnc. v. Cal. Emp’t Comm’n (1944) 24 Cal.2d 753, 757 [“An administrative officer may
not make a rule or regulation that alters or enlarges the terms of a legislative enactment.”].)

(iii) The Legislative History Of The 1980 Amendments To Porter-
Cologne Support The Plain Meaning Interpretation Of Section
133044(a).

If the plain meaning of the statute requires an explanation, it can be found in the legislative
history of the 1980 amendments to Porter-Cologne, which became effective on January 1, 1981.
When Porter-Cologne became effective in 1970, it authorized the State and Regional Boards to initi-
ate enforcement actions against a person whe “causes or permits™ a discharge. The language of sec-
tion 13304{a) was therefore identical to what it is now except that the verbs in the pre-1981 version
were in the present tense only. (Compare Porter-Cologne Water Quality Control Act, Stats. 1969,
Ch. 482, § 13304, subd. (a), with Wat. Code, § 13304, subd. (a).]

Under the present-tense language in effect before the 1980 amendments, the Regional Boards
regulated ongoing discharges. State Board decisions from the decade in which Porter-Cologne oper-
ated i this manner reveal that the exclusive focus was on true and active dischargers. A typical State
Board decision under pre-1981 Porter-Cologne 1s found in {n the Matter of United States Steel Cor-
poration, State Board Order No. WQ 71-9. There U.5. Steel discharged industrial waste from the
manufacturing of fabricated iron and steel products, which entered a slough at its shore from three
outfalls. (/d at *2.) The Regional Board established waste discharge requirements in 1964 and
1970, (Id) Subsequently, the Regional Board found U.S. Steel to be in viclation of these
WDRs. (/d at *2-3.3 The State Board found the continued violation and threatened violation of
these WDRs to support the issuance of a cease and desist order (“*CDO”™), and concluded that the Re-

gional Board’s decision to issue a CDO was appropriate and proper. (/d at *4.) Other examples are
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Inthe Matter of Crestline Sanitation District, State Board Order No. 78-12 [sustaining CDO concern-
mg discharges of untreated sewage in violation of WDRS], and Order Requiring the City of Antioch

o~

io Cease & Desisl, State Board Order No. 77-14 [CDO issued to the City of Antioch for threatening
to violate WDRs and for failing to submit a time schedule for implementing secondary treatment for
discharges to the scwage sysiem|. All State Board decisions interpreting section 13304(a) prior to
January 1, 1981 were like these three examples in that they all involved enforcement against current
dischargers.

In 1980, section 13304(a) was amended, adding the past tense “has discharged” and “has
caused or permitied,” to allow the Regional Boards to hold dischargers responsible for clean-up and
abatemernit of contaminants caused by past discharges when they did not violate a prior order,

The State Board, which advocated for the amendments, explained that the “enforcement pro-
visions of the [currently worded] Porter-Cologne Act address only present or threatened future dis-
charges . . . they donot apply to those discharges which are transitory or have a broken flow path be-
tween the point of discharge and the pollution poini. Consequently, illicit discharges which have
ceased prior to discovery as well as transitory discharges are not subject to [enforcement.” (State
Water Resources Control Board, Request for Approval of Proposed Legislation (Nov. 6, 1979), italics
added.)

Importantly, the language that had placed the focus on dischargers was not changed at all; on-
ly the tense of the verbs was changed, expanding the number of ways in which a discharger may be
held accountable but not varying the category of persons who may be held accountable. Section
13304(a) still referred to “discharges”™ just as it did before; words such as “owner” or “operator” were
not added. In fact, no changes at all were made to expand the category of persons who could be in-
cluded as the subject of a clean-up and abatement order, and nothing in the legislative history sug-
gests that it was even considered.

The State Board pushed for amendments io section 13304(a) to clarify that a cleanup and
abatement order could issue for such discharges, and expected that the provision would most affect
“those industries which have improperly spilled or disposed of hazardous wastes in the past but

which have ceased prior to discovery .. . [and also] local agencies that have allowed improper dis-
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posal to oceur in the past at waste disposal facilities.” (/d, italics added.) Speaker of the Assembly

and author of the bill, Leo McCarthy, too, explained the intent of the 1980 Porter-Cologne amend-
ment in terms of the “poltuter,” which in his example refers to someone who has “unlawfully dis-
charged waste™ “For example, assume a polluter in the past has unlawfully discharged waste 1o an
unltited pond overlying a groundwater basin. Even though the discharge to the pond has ceased, the
harmiul materials may continue to seep into the underlying groundwater, Tn such a situation it is not
ciear that the Regional Board can require the polluter to clean up.” (Authors Statement for AB2700,
italics added.) The repeated use of the words “dischargers” and “discharging” in this correspondence
from the legislative history demonstrates that no one was even considering a change from past prac-
tices, where the focus was exclusively on dischargers; it was taken for granted that the exclusive ju-
risdiction would remain limited to dischargers while the focus of each conversation was on the sub-
jects of the legislative amendments,

So the legislative history shows that the sights of the State Legislature were set squarely on
the discharger when it adopted the 1980 amendments to Porter-Cologne, The jurisdiction of the re-
gional boards was limited to dischargers because dischargers were the subject of WDRs, and viola-
tors of those WDRs were noncompliant dischargers. The Legislature certainly had the power 1o ex-
pand the Regional Boards® authority to include categories of persons in addition to dischargers, but
that would have required a change in language. The word “owner,” for example, could have been
used if the Legislature had wished to allow the regional boards to order owners to clean-up and abate
contarninants discharged by someone else. But the Legislature did not change the language in that
manner even though i certainly had an example available in the CERCLA law first enacted in 1980
by the United States Congress, 42 U.8.C. § 9601 ef seq., and the California equivalent adopted in
1981, the Hazardous Subsiances Account Act (“HSAA™), Health & Saf. Code § 25300 e seq., both
of which designate “owners, operators and arrangers” the responsible parties for clean-up and reme-
diation of designated sites. Those terms have been comprehensively defined by statute and case law,
The omission of any of them could not have been an accident or oversight. It is beyond the power of
the State Board to refashion the scope of its own authority to conform to the HSAA or other law
when the Legislature has not done so. (See, e.g., Health & Saf. Code § 25187, subd. (b)(5) [provid-
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ing for enforcement against “present and prior owners™ of hazardous waste facilities]; Health & Saf,
Code § 25360.3, subd. (¢)(2) [providing for recovery actions against property owners for the release
of a hazardous substance, including for a “release [that] occurred before the date that the owner ac-
guired the property”]: Authors Statement for AB2700 [ 1980 amendments to Health & Safety Code
permit DTSC to issue an order to “owners...and any prior owners of the site”™l; City of Stockton, su-
pra, 643 F.3d at pp. 677-678 [applying ditferent standards when determining if the defendant had la-
bility under Polanco Act, which would allow recovery if defendant had been liable under either (1)
the Water Code § 13304(a), which requires that defendant “actively or knowingly caused or permit-
ted the contamination,” or (2) CERCLA, which only requires proof of passive ownership].)

The State Board decisions cited in footnote 13 of the Revised CAO were wrong to go beyond
dischargers in their interprefation of section 13304(a), and the Regional Board compounded that error
by taking the unprecedented step of making a former owner, Barclay, responsible for cleaning up and
abating contaminants that—unbeknownst to its—were discharged by its predecessor before it pur-
chased the property.

C. Barclay Is Exempt From Liability Under Porter-Cologne Because AN Of The

Acts For Which The Revised CAO Holds It Responsible Occurred Before 1981
And Are Therefore Protected By The Safe Harbor Of Section 13304()).

Fven if there was evidence or legal authority to support the Regional Board’s finding that
Barclay knowingly “spread[}] the waste” or “contributed to the migration of waste” {and there is not),
Barclay is nonctheless exempt from liability under Porter-Cologne because all of the acts for which
the Revised CAQG holds it responsible are protected by the safe harbor of section 13304(j). Section
13304(;) of the California Water Code precludes the 1980 amendments to section 13304(a) from cre-
ating “any new liability for acts occurring before January 1, 1981, if the acts were not in violation of

existing laws or regulations at the time they occurred.” (Wat. Code, § 13304, subd. ().}

= The 1980 amendments fo the Porter Cologne Act only changed some of the verbs in section
13304(a) from being limited to the present tense to include the past tense so that the Regional
Boards gained authority to order dischargers to undertake clean-up and abatement of past dis-
charges in certain circumstances. The amendments thus added the word “discharged” at the be-
ginning and added “caused or permitied.” This lefi formerly compliant dischargers open to pos-
sible liabiity 1f’ the amended section 13304(a) were enforced to clean up contamination that had
been lawfully discharged at the time. Therefore, section 13304(j) was added at the same time to

[Footnote continued on next page]
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Because it is beyond dispute that all of Barclay’s alleged activities occurred well before 1981,
the burden of proof is on the Regional Board io establish Barclay’s lability in light of section
13304(), and the Revised CAO utterly fails 1o meet that burden. Besides the failure of the Revised
CAO to satisfy the burden of proving that Barclay is not entitled to the safe harbor provided by sec-
tion 13304(}), the uncontradicted evidence provided to the Regional Board establishes affirmatively
that Barclay’s “acts were not in violation of existing laws or regulations at the timne they occurred.”

1. The Regional Board Failed Te Meet Its Burden Of Proof That Barclay Is Net Ex-
empt From Liability Under Section 13304().

The Revised CAC makes only the conclusory statement that “[ijncluding [Barclay] as a re-
spansible party 1s consistent with Water Code section 13304() because Lomita or [Barclayl's actions
that resuited in creating pollution and nuisance were unlawful since at least 1949.” (Ex. A [Revised
CAO} at 11.) In suppost, the Revised CAO cites in a footnote three code provisions that Barclay al-
legedly violated: Health and Safety Code section 5411, Fish and Game Code section 5650, and Los
Angeles County Code section 20.36.010. (/d. at 11, n.14.) However, the Regional Board does not
have authority to assert violations of these code provisions: none of these code provisions are en-
forced by the Regional Board or listed in the Water Code. But even if it did have such authority, the
Revised CAO does not cite any evidence to support its conclusion that Barclay’s alleged activities at
the Site from 1965-66 violated these provisions. Nor does it analyze the relevant statutory language
at the time. Moreover, the Draft Revised CAO did not even mention violations of the Fish and Game
Code section 5650 or Los Angeles County Code section 20.36.010, so Barclay had no opportunity to
respond to the Board’s unsupported conclusion that Barclay violated those laws.

Even now, Barclay does net know what basis the Regional Board had for finding that Barclay
violated these code provisions. When questioned about these findings in his deposition, the Regional
Board’s lead prosecutor testified that the Prosecution Team did not make these findings; their counsel
did. (Ex. E {Unger Dep.| at 64:5-65:6 [*Q. Okay, As part of your work on the prosecution side, did

you or anybody at your direction attempt to evaluate any of the laws that were in effect in 1965 and

[Footnote continued from previous page|
provide an exemption from enforcement against past dischargers where the discharges occurred
before 1981 and did not at that time constitute a violation of then-existing law.
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1966 to determine if Barclay violated those laws? A. My understanding is that our counsel did that
research.”].) And when he was asked to identify the factual and legal basis for these findings, Unger
refused to answer on the grounds of privilege. (/d. at 55:2-58:18 [“Q). So just so we have a record, if 1
were to ask you about what you and Ms., McChesney discussed in terms of how she came to 2 con-
clusion that Barclay violated the Dickey Act, am T correct vou won't be able to answer it based on the
mstruction of your lawyer? |.. .} A. Yes, 1 will follow - T will follow the advice of my counsel.”].}

The Regional Board cannot hide behind a claim of privilege to justify the lack of any eviden-
tiary support for its finding that Barclay violated these code provisions. The Regional Board is re-
quired 1o “ensure that there is & factual and legal basis in the record for its decision and must indicate
its reasoning and the factual basis for its decision to the affected parties.” {In the Matier of Projeci
Alpha, State Board Order No. WQ 74-1, at *3, italics added.)} Because the Regional Board has failed
to “indicate its reasoning and the factual basis for its decision,” the Regional Board’s finding that
Barclay violated existing laws cannot stand.

Z. Barclay Was “Not In Vielation Of Any Laws Or Regulations” Cited By The Re-
gional Board.

While it is not Barclay’s burden to prove that it is entitled to a safe harbor under section
13304(3), the evidence makes clear that Barclay’s acts did not violate any of the regulations cited by
the Regional Board.

a. Barclay’s Acts Did Not Vielate Health & Safety Code Seetion 5411,

Health and Safety Code section 5411 provides: “No person shall discharge sewage or other
waste, or the effluent of treated sewage or other waste, in any manner which will result in contamina-
tion, pollution or a nuisance.” The Regional Board has not cited to any evidence to prove that Bar-
clay committed a “discharge,” and indeed there is none. As discussed above, it is undisputed that
Shell was the sole discharger of contaminants at the Site.

In its January 21, 2014 submission to the Regional Board, Barclay explained that during the
1960s, this statute was applied against people who engaged in discharges, in the usual sense of that
term, not against non-discharging owners like Barclay. (Ex. TTT [1/21/14 Ltr.] at pp. 72-73.) More-

over, Barclay explained that in the 1960s, section 5411 was enforced for disposal of sewage and simi-
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lar contaminants, not oil. (See Thompson v. Krafi Cheese Co. of Cal. (1930) 210 Cal. 171, 173 [en-
forcing section 3411 against cheese factory for discharge of dirty water that comes from floor clean-
ingl; People v. City of L.A. (1948) 83 Cal. App. 2d 627, 638 [injunction restraining the plaintiff cities
from discharging sewage that is injurious to the public health into the salt waters of the state].) Bar-
clay explained that there are no published decisions in which section 5411 was enforced against non-
dischargers, and while oil was not expressly exempted {rom section 5411, there are no pre-1972 cases
in which the discharge of 0il was found to be a violation of that provision. In short, there is no evi-
dence or other basis from which to conclude that anything Barclay did during its work at the Kast
Site violated Health and Safety Code section 5411 as the provision was interpreted and enforced at
the time. (See also Ex. TTF [1/21/14 lir ] at {Williams Report] at pp. 58-59, fn.150.) The Regional
Board has not offered any evidence to the contrary, and therefore there is no basis for the Regional
Board to assert that Barclay’s acts have violated Health and Safety Code section 5411,
b. Barclay’s Acts Did Not Violate Fish & Game Code Section 5650,

Buring the time period when Barclay owned the property, section 5650 provided: “Tt is un-
lawful to deposit in, permit {0 pass into, or place where it can pass into the waters of this State any of
the following: (a) Any petreleum, acid, coal or oil tar, lampblack, aniline, asphalt, bitumen, or residu-
ary product of petroleum, or carbonaceous material or substance; (b) Any refuse, liquid or solid, from
any relinery, gas house, tannery, distillery, chemical Woﬂ(s, mill or factory of any kind; (¢) Any saw-
dust, shavings, slabs, or edgings; (d) Any factory refuse, lime, or slag; (¢) Any cocculus indicus; [or}
(f) Any substance or materials deleterious to fish, plant life, or bird life.” (Stats. 1957, ¢. 456, p. 1394
§ 5650.)

The Regional Board has not cited any evidence that Barclay “deposited” or “permitted to
pass” any of the substances in subdivisions (a) through () into “waters of this State.” However, even
if the Regional Board’s unsupported assertion that Barclay’s acts “contributed to the migration of
waste into soil and groundwater” were true (and it is not), such actions would not constitute a viola-
tion of section 5650, Under the Fish and Game Code, “waters of this State” does not include
groundwater. (See, e.g., 48 Ops. Atty. Gen. 23, 24, 30 (1966).) Section 5650 was enacted to protect

fish, and to comport with the purpose of the statute, “waters of this State” must be defined as waters
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that contain fish. In 1966, while interpreting section 5650 in the context of pesticide deposits in arti-
ficially constructed irrigation canals, the Attorney General issued an opinion concluding that “in con-

structed channels where fish would not occur naturally, there would be no violation of section 5650 if

Jish have been excluded from the sections where the deleterious material or substances retain their

harmtul effecis” (48 Cps. Atty. Gen. 23, 24, 30 (1966), italics added.) It follows that because the
groundwater at issue in this matter has no “fish therein” such waters are not “waters of this State” for
purposes of the IYish and Game Code and would not have been considered by the State to be “waters
of this state”™ at the time of Barclay’s activities at the site. Thus, Barclay’s acts could not have violat-
ed section 56507
Had the Prosecution Team identified Fish and Game Code section 5650 in earlier drafts of the
CAO when it was put out for public comment, Barclay could have pointed out that it simply does not
apply in this setting, and the Prosecution Team could have made an informed decision whether they
still thought Barclay violated that statute and then provided some reasoning. Here, by conirast, with
Smith as the adjudicator and making an apparent unilateral and uninformed decision to add that sec-
tion into the order as it went final, Barclay was deprived of any opportunity to point out that it could
not have violated Fish and Game Code section 3650, Smith’s eagerness to please her superior and
help out by adding more violations of law, without any support, analysis, or opportunity for Barclay
to comment just highlights the due process violations and the lack of any proper administrative record
to support the allegation that Barclay violated Fish and Game Code section 5650.
€. Barelay’s Acts Did Not Vielate Los Angeles County Code 20.36.018.
In language similar to section 13304(a), the Los Angeles County Code 20.36.010 provides:
“A person shall not discharge or deposit or cause or suffer to be discharged or deposited at any time
" See also People v. Miles (1904) 143 Cal. 636, 641-642 (addressing Penal Code section 636, a
companion statute to Penal Code section 635, which was the predecessor of section 5650, and
holding: “The dominion of the state for the purpose of protecting iis sovereign rights to the fish
within its waters, and their preservation . . . extends to all waters within the state, public or pri-
vate, wherein these animals are habited or accusiomed to resort for spawning or other purposes,
and through which they have freedom of passage to and from the public fishing-grounds of the
state. To the extent that the waters are the common passageway for fish . . . they are deemed for

such purposes public waters, and subject to oll laws of the siate regulating the right of fishing.”),
italics added, quoting People v. Truckee Lumber Co. (1897) 116 Cal. 397).
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or allow the continued existence of a deposit of any material which may create a public nuisance, 61
menace (o the public health or safety, or which may pollute underground or surface waters, or which
may cause damage to any storm-drain channel or public or private property.”

As discussed above, the Prosecution Team cited no evidence to prove that Barclay’s acts vio-
lated this ordinance. Moreover, the Prosecution Team has repeatedly stated that Barclay’s compli-
ance with the Los Angeles County Building Code, UB.C. § 7014(c) (1965), is irrelevant. (Ex. § at
Attachinent 14 at p. 81; Ex; I [Ayalew Dep.| at 36:4-37:20, 47:12-48:19, 56:9-22). The Prosecution
Team’s statements that Barclay’s compliance with the Building Code is irrelevant is inconsistent with
a hnding that Barclay violated Los Angeles County Cade 20.36.010, because under the Building
Code, the Los Angeles County Engineer was required by statute to confirm that the Carousel Project
complied with applicable laws, and the Los Angeles County Engineer confirmed it. {Ex. E [Unger
Dep.] at 66:10-67:23.) The Prosecution Team has also repeatedly stated that the expert reports of
Don Shepardson and Marcia Williams (Part 1V.G.2, supra) were irrelevant—despite the fact that
those opimions go right 1o the heart of just what the law was at the time and further prove that Barclay
was in compliance with then-existing laws. (Ex. § at Attachment 14 at pp. 79-82; Ex. E [Unger Dep.]
at 32:5-33:15, 239:7-21.) Thus, contrary to the unsupported assertion in the Revised CAO, the only
evidence in the record confirms that Barclay complied with Los Angeles County Code 20.36.010.

And, again, Ms. Smith’s unilateral, arbitrary and unsupported decision to add yet another code
section with which she has no familiarity or experience and suddenly claim Badrclay violated it, too,
simply highlights the unfair, biased and prejudicial determinations made by the Regional Board when
it named Barclay. There 15 no rationale to explain how, with the involvement of the Los Angeles
County engineers and planners who approved every step Barclay took towards this redevelopment,
that somehow the County failed to find that Barclay violated section 20.36.010 but today, some 50
years later, a Water Board staffer can make that determination and need not offer any analysis, sup-

port, facts, nor any opportunity for Barclay to comment on it, before it becomes part of a final order.

3. Barclay Complied With The Dickey Act, Which Was The Law Applicable At The
Time The Carousel Project Was Being Developed.
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The fact that the Revised CAO wrongly asserts that Barclay viclated code provisions it has no
authority to enforce, while failing to mention the Dickey Act—which was the predecessor to Porter-
Cologne and the applicable law at the time—is telling. Barclay’s compliance with the Dickey Act is
further evidence that Barclay was not in violation of existing laws or regulations at the time. At the
time Barclay was performing its development work on the reservoirs at the Site, the determination
whether it was engaging in a discharge and whether that discharge was compliant with applicable law
was determined under the Dickey Act of 1949, As shown below, Barclay was fully compliant with
the Dickey Act as it was applied at the time,

The Dickey Act was enacted in 1949, (Stats. 1949, ch. 1549, § 1, p. 2782). It continued (o
govern the jurisdiction of the State and Regional Water Boards until it was replaced by the Porter-
Cologne Act, which first became effective on January 1, 1970 (after all of the acts by Barclay that are
referenced in the Revised CAO had taken place at the Site). (Stats. 1969, ch. 482, § 18, p. 1051; Wa-
ter Code §§ 13000 er seq.). Itis, therefore, the applicable Water Code provision governing all of the
acts upon which the Revised CAQ is based ”

Barclay “was in compliance with the Dickey Act” given the nature of its activities and the
“environmental understanding of oil and oil pollution at that time.” (Ex. TTT [1/21/14 Li.] at [Wil-
liams Report| at p. 57.) As explained by Marcia Williams, an expert in the evolution of environmen-
tal faws and regulations, and in public knowledge about environmental subjects, for the Regional
Board of that era to have authority over Barclay’s conduct under the Dickey Act, three requirements
had 1o be met: (1) Barclay’s activities must have constituted a “discharge” within the meaning of the
Dickey Act; (2) “the discharge must have been of a sewage or industrial waste™; and (3) the discharge
must have caused or threatened a condition of polluiion or nuisance. (/d at p. 58.) According to Ms.
Williams, none of these three prongs are satisfied under the definitions applied at the time. (/d. at p.

58.) Barclay did not engage in a “discharge” as the term was used at the time. (/d. at pp. 59-61.)

* Barclay completed the last filling and compacting operations in the former reservoir in 1968,
(Ex. TTT{1/21/14] at Tab 108 [CARSON 387-391]; id. at Tab 102 [CARSON 397-403]; id. at
Tab 99 [CARSON 430-433]; id. at Tab 100 [CARSON 445-450}; id. at Tab 105 JCARSON 552-
357]; id. at Tab 110 [CARSON 340-344]; id. at Tab 112 [CARSON 345-347]; id. at Tab 123
[1/30/1967 report for Tract 28086}; id. at Tab 125 [3/10/1967 report for Tract 28086].); Part
ILANG, supra.y
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Nor was oil-impacted soil regarded as “sewage and industrial waste” under the Dickey Act if the soil
was used for construction purposes. {/d at p. 61.)

Citing a contemporaneous opinion of the California Attorney General’s Office, Ms. Williams
points out that under the Dickey Act, “discharge” “was understood as the plain meaning of the word,”
which did not include grading, compaction and other construction work. (fd. at p. 60.) The aitorney
general’s opinion also used the terms “flowing or issuing out” to describe “discharge,” and Ms. Wil-
liams demonsirated through her analysis of contemporaneous evidence that “given the nature of the
understanding and concern regarding oil in the pre-1970 period, the mere presence of oil stains in
soils during [Barclay’s| redevelopment project would not have been considered a ‘Howing or issuing
out’ at the time. {/d)

Also, even a discharger would not have violated the Dickey Act unless it was also proven that
its conduct would have been regarded as causing pollution or nuisance to the waters of the state. (/d
at pp. 61-62.} This, too, is not a standard that can be based on present-day notions of what constitutes
a nuisance: “the application of nuisance under the Dickey Act was ‘restricted to nuisances arising
from the discharge of waste materials into water.” (/d at p. 62.) And when it came to releases of
oil, water at that time only meant surface water. (/d at p. 64.) “[Tthe authors of the Dickey Act be-
lieved that o1l wastes were rarely a concern at that time unless there was evidence of discharge into
surface waters.” ({d} Ms. Williams concluded that Barclay’s conduet would not have qualified as a
viclation of the Dickey Act on that ground either. (/)

If the State or Regional Boards had regarded conduct like Barclay’s as a discharge, developers
in Barclay’s circumnstances would have been required by the Dickey Act to obtain waste discharge
requirements, or WDRs, from the applicable regional board in order to engage in redevelopment ac-
tivities. (Ex. TTT [1/21/14 Ltr. at [Williams Report] at p. 64.) To test her conclusion that Barclay’s
aclivities were not considered a discharge, Ms. Williams reviewed complete files of WDRs issued oy
the Los Angeles and Santa Ana regional boards for the following years: Los Angeles, 1970 and

1G71; Santa Ana, 1968 and 1969.° (/d at pp. 64-65.) This review revealed that no WDRs were is-

* These files were iﬁi)-pied by Ms. Williams several years ago when performing another assignment.
The compilete records are no longer available from the Regional Boards, but Ms. Williams has
agreed to make her copies available upon request.
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sued to anyone performing work like Barclay’s, confirming Ms. Williams’ conclusion that Barclay’s
conduct was not viewed as a discharge during the applicable timeframe. (/d at p. 65.)

Marcia Williams thus confirms, (1) “[Barclay] would not have been understood to be causing
pollution or nuisance o the waters of the state,” (2) Barclay’s activities did not constitute a “dis-
charge” as the term was understood at the time, and (3) Barclay would not have been required to noti-
fy the Regional Board of a discharge nor was Barclay subject to WDRs; therefore, Barclay’s actions
could not have caused a violation of the Dickey Act. (Jd. at p. 58 [noting also at 60 that “movement
of soil from one location of a construction site to another [is not a discharge] when that soil continues
to be used and is not placed into water.”].) At the time Shell used the Site to store crude oil, “there
was no requirement [under the Dickey Act] to report inadvertent, and potentially unknown, re_leases
of oil from the tanks to the subsurface.” (Jd. at p. 29.) Moreover, crude oil and its organic constitu-
ents were not among the constituents of concern with respect to groundwater degradation in Califor-
nia at the uime. (/d) Accordingly, Barclay could not be in violation of the Dickey Act for merely
acquiring the Site that was contaminated by oil and then re-grading and compacting it in preparation
for residential development.

The Revised CAO does not mention the Dickey Act, nor does it provide any evidence or
analysis to contradict the compelling analysis of Ms. Williams. Therefore, the Revised CAQ pro-
vides no basis from which to conclude that Barclay’s “acts” in the late 1960s “were” “in violation of

existing laws or regulations at the time they oceurred.” (Water Code § 13304, subd. (§).)

4. Public Agencies In A Position To Know Both The Law And The Material Facts
At The Time Prove Barclay’s Compliance With Then-Existing Law.

In addition to Barclay’s compliance with the Dickey Act, evidence from public agencies in a
position to know both the law and the material facts at the time proves that Barclay complied with
then-existing law. From the outset of the Carousel project, multiple public agencies gave Barclay’s
actions to develop the Carousel project close oversight and confirmed that there were no “violation[s]
of exasting laws or regulations at the time” Carousel was graded and built in the late 1960s.

a. The Los Angeles County Engineer Confirmed Barclay’s Compliance With
Then-Existing Laws.
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At the time of the Carousel project, the County Engineer was responsible for assuring compli-
ance with all laws. (UB.C. § 7014, subd. (¢) (1965).) Although there were no provisions for envi-
ronmental review in the County’s building code at the time, this merely describes the state of the law
al the time and does not alter the impertance of the County Engineer’s determination that Barclay
complied with the lfaws then in effect. (Ex. TTT [1/21/14 L.} at Tab 7 [Bach Dep.} at 286:14-
287:10; id. at Tab Z [Curci Dep.] at 22:15-23:1; id at Tab 6 [Nehrenberg Dep.| at 42:8-43:12.)

The County Engineer’s review for legal compliance was not condueted in the dark; as de-
seribed in Part [ILG, supra, the County Engineer was thoroughly involved in every phase of the pro-
cess with a frequent presence ai the Site. There is ample evidence that the County Engineer was
aware of all refevant facts, and there is no evidence of any material facts of which it was not aware.
Indeed, because the soils reports provided the directions for the grading contractor and others in the
field to grade and fill the reservoirs and the County Engineer, in turn, reviewed and directed changes
i the soils reports, there are no significant facts known to Barclay that were not also known to both
the County Engineer and the soils engineer. (See Part II1.G, supra.) For example, the County Engi-
neer is shown on the memorandum dated March 11, 1966 as being one of two recipients specified to
receive three copies, the other being Barclay. (Ex. TTT [1/21/14] at Tab 74 [CARSON 251-258].)
The March 11, 1966 memorandum, of course, is where Pacific Soils reported to Barclay and the
County fingineer that it had observed “oil stains” in six borings taken in Reservoir 6 to ascertain the
permeability of the soil beneath the former tank bottom:. (Jd) The County Engineer signed off on
compliance with every legal requirement of the preject, including the decision to leave the “oil
stains” undisturbed beneath the concrete floor of Reservoir 6. The evidence concerning the County
Engineer thus stands as unrebuited proof that Barclay is entitled to exemption from lability under

Porter-Cologne pursuant to section 13304(3).

b. The California State Real Fstate Commissioner Confirmed Barclay’s
Compliance With Then-Existing Law.

During the 1960s, the California State Real Estate Commissioner was tasked under the Subdi-
vided Lands Law with reviewing every subdivision of a certain size, and the Commissioner was pro-

vided staff from the Department of Real Estate to carry out its diligence. (Bus. & Prof. Code
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§§ 11000-11260.) Under the Subdivided Lands Law, one of the Commissioner’s (and DRE’s) re-
sponsibilities was to assure compliance with the law. (Ex. TTT {1/21/14] at Tab 339 [Department of
Real Estate Reference Book].) As already shown, the White Report evidencing compliance was is-
sued for every Tract in the Carousel subdivision. (Part 1L.E.2.d, supra) This alone proves that the
requirernents of section 13304(j) are satisfied.
e. The Los Angeles County Planning Commissien Confirms Barclay’s Com-
piiance With Then-Existing Laws,

Finally, both the County Regional Planning Commission and the Board of Supervisors ap-
proved a number of major land use planning choices required both by California law and County Or-
dinance, including subdivision map approval and a zoning change from heavy industrial (M-2) to res-
wdential (R-1). Both invelved public hearings and both were addressed twice. (Part IV.G.2, supra.)
The County of Los Angeles was then (and still is) the largest in California by population, and the tand
use planning agencies and their staffs were at that time among the most sophisticated in the nation.
{lacounty.gov, Residents, http://www lacounty gov/wps/portal/lac/residents (last visited Jan. 19,
2014).) When making these land use approvals, it is clear that both the Planning Commission and the
Supervisors were fully aware that Barclay was converfing a former oil tank farm into a residential
neighborhood, and the details of how that was going to be accomplished were spelled out in the doc-
uments. (BEx. TTT [1/21/14] at Tab 73 [CARSON 363-367}; id. at Tab 72 [CARSON 370-374%; id. at
Tab 355 [CARSON 786-787]; id. at Tab 91 [CARSON 790]) If those agencies had believed there
was something unlawful being done in any aspect of the project before them, they would not have
given the approvals that they did.

To determine whether there was a violation of a law or regulation 50 years ago, we need only
look at the unbiased judgments of agencies from those times that were accustomed to making such
determinations, had been given the responsibility to enforce the applicable laws, knew the laws well,
and also knew this project well. It is impossible to imagine a better source for information on this
issue than the California Department of Real Estate and the Los Angeles County Engineer Depart-
ment, and when both agencies agree that there was legal compliance by Barclay, they must be cor-

rect. The County Engineer’s affirmation of legal compliance, for example, is more reliable than a
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retroactive assessment ever could be since it representied the collective decision of individuals who
were experienced in making such decisions in that specific era. These individuals were then familiar
with the laws deemed by regulatory officials to be most important for public safety and how those
laws were being interpreted at that time in the context of building and safety practices with which
they were personally familiar, and they applied the specific facts from the Carousel Site to those laws
and determined there were no violations.

The decisions of the Planning Commission and Board of Supervisors corroborate the County
Engineer and State Real Estate Commissioner. Those agencies too knew the applicable laws and had
knowledgeable, competent staffs to review this project. If they had believed there were violations of
faw at Carousel, they would not have given the approvals they did. The uncontested evidence is
therefore clear that Barclay’s acts “were not in viclation of existing laws or regulations at the time
they occurred.” [If Barclay was a discharger, and it was not, then it was a discharger in compliance
with all then-applicable laws, and is therefore protected by the safe harbor under section 13304().

VL. Conclusion

For all of the foregoing reasons, the Revised CAO should be vacated.

VI A STATEMENT THAT THE PETITION HAS BEEN SENT TO THE APPRO-
PRIATE REGIONAL BOARD AND TO THE DISCHARGER, IF NOT THE
PETITIONER

A true and complete copy of this Petition, without attachment, was sent by First Class Mail to

Deborah Smith, Chief Deputy Fxecutive Officer, Regional Water Quality Control Board, Los Ange-
les Region, 320 W, 4th Btreet, Suite 200, Los Angeles, California 90013, A copy of this Petition was
also sent by First Class Mail to counsel for the Discharger Shell Oil Company: Deanne Miller, Mor-

gan, Lewis & Bockius LLP, 300 8. Grand Avenue, 22Znd Floor, Los Angeles, California 90071-3132.

IX. A STATEMENT THAT THE SUBSTANTIVE ISSUES OR OBJECTIONS
RAISED IN THE PETITION WERE RAISED BEFORE THE REGIONAL
BOARD, OR AN EXPLANATION OF WHY THE PETITIONER WAS NOT
REQUIRED OR WAS UNABLE TO RAISE THESE SUBSTANTIVE ISSUES
OR OBJECTIONS BEFORE THE REGIONAL BOARD

With the exception of the issues raised in Part V. A of the Statement of Points and Authorities

(Section VI, supra), and the issues raised regarding Fish and Game Code section 5650 and Los An-
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getes County Code section 20 36010 1 Part V. C of the Siatement of Points and Authorities {Section

VIL supra), all of the substantive issues and oblections i Section VI were raised in submissions
30 provided to the Regional Board on September 15, 2011, January 21, 2014, June 30, 2014, December

24, 2004, danuary 6, 2015, April 2, 2005 aad Apnl 22 2015 After the Prosecution Team issued itg

S recommendalion on December 8§ 2014, Barclay requested that the Regional Board consider DTEVICHL S
60 by unavailable evidence and requested a formal hearing (Ex. HH [12/24/14 L |} The Regional

7 Board largely refused to consider Barclay’s additiona! evidence and refused to grant Barclay's re-

guest for a formal hearing, (Bxe GG 227705 Lo 1y Because the Revised CAQ was issued without a

hearing or opportunity to submit supplemental comments, Barclay will submit this evidence and in-
{00 formation and & request for an evidentiary hearing to the Sue Board in supplemental pleadings.
thd Moreover, Barclay was not required or able 1o raise the new issues in Part VA and Part VO 1o the

124 Rewonal Board 19 (s prior submissions because those 1ssues only became evident and materialized

i3 after the Regional Board 1ssued the Revised CACG naming Barclay  Unnl that point, Barclay did not
| know it would be named by Snuth, had no insight into the activities of the Prosecution Team, did not
know that Smith would refect Barelay’s request oy delay the decision until after the depositions of the
Progecution Team members, and did not know that Smith had unilaterslly added additional unsup-
ported findings (as discussed in Parts VA and V.C) until the issuance of the Revised CAU. (See

Fx GO 4730015 Lir )

2 DATED: May 31,2015

73 By:

B _;’-&z%{"%“m 75 for Petitioner,
25 3, ROLAY HOLLANDER COBRPORATION

.
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STATE OF CALIFORNIA
REGIONAL WATER QUALITY CONTROL BOARD
LOS ANGELES REGION

CLEANUP AND ABATEMENT ORDER NO. R4-2011-0046
REQUIRING

SHELL OIL COMPANY
AND
BARCLAY HOLLANDER CORPORATION

TO CLEANUP AND ABATE WASTE
DISCHARGED TO WATERS OF THE STATE
PURSUANT TO CALIFORNIA WATER CODE SECTION 13304’
AT THE FORMER KAST PROPERTY TANK FARM,
CARSON, CALIFORNIA
REVISED
April 30, 2015
(FILE NO, 97-043)

Cleanup and Abatement Order No. R4-2011-0046 (Order) requires Shell Oil Company and Barclay
Hollander Corporation (hereinafter “Discharger”) to assess, monitor, and cleanup and abate the
effects of petroleum hydrocarbon compounds and other contaminants of concern discharged to soil
and groundwater at the former Kast Property Tank Farm facility (hereinafter, the “Site™) located
southeast of the intersection of Marbetla Avenue and East 244" Street, in Carson, California.

On March 11, 2011, the Regional Water Quality Control Board, Los Angeles Region (Regional
Board) issued the Order requiring Shelt Oil Company (Shell) to investigate and cleanup the Site.
On July 28, 2010, in comments on the draft Order, the law firm of Morgan Lewis on behalf of
Shell, requested that the Regional Board name Dole Food Company, Inc. (Dole) and its wholly-
owned subsidiary Barclay Hollander Corporation (BHC) as responsible parties in the Order
{"Morgan Lewis 2010 Letter”). At that time, the Regional Board declined to add Dole and BHC
to the draft Order and issued the Order to Shell only. Subsequently, on April 22, 2011, the
Regional Board issued an order pursuant to California Water Code section 13267 (13267 Order)
requiring Dole to provide technical information about the Site, On September 15, 2011, the law
firm of Gibson Dunn on behalf of Dole provided a detailed letter and attachments in response to
the 13267 Order disputing that it and/or BHC should be named as responsible parties in the
Order (*Gibson Dunn 2011 Letter’™). On October 31, 2013, the Regional Board’s Assistant
Executive Officer proposed adding BHC as a responsible party to the Order and provided
opportunities {o submit comments on October 31, 2013 and June 3, 2014. Gibson Dunn, on

! Water Code section 13304 (a) states, in part: Any person who has discharged or discharges waste into fhe
waters of this state in violation of any waste discharge requirement or other order or prohibition issued by a
regional board ot the state board, or who has caused or permitted, causes or permits, or threatens to cause or
permit any waste 1o be discharged or deposited where it is, or probably will be, discharged into the waters of
the state and creates, or threatens to create, a condition of pollution or nuisance, shall upon order of the
regional board, clean up the waste or abate the effects of the waste, or, in the case of threatened poliution or
auisance, take other necessary remedial action, including, but not limited to, overseeing cleanup and abatement
efforts.
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behalf of Dole and BHC, and Morgan Lewis, on behalf of Shell, submitted comments. For the
reasons discussed below, the Order is hereby revised to add BHC, a wholly-owned subsidiary of
Dole, as a responsible party in the Order based on information provided by Shell and Dole and
other information in the files of the Regional Board.

As of the date of this revised Order, Shell has completed many of the tasks required by the Order
since its issuance on March 11, 2011, This Order is not being revised to delete tasks already
completed by Shell but is being revised to add BHC as a responsible party and to make
appropriate findings based on the information provided by Dole and Shell since issuance of the
Order and to clarify that the Discharger is responsible for preparing draft environmental
documentation. The Regional Board’s files include records documenting the activities
associated with this Order.

'The Regional Board herein finds:
BACKGROUND

1. Discharger: Shell, previously Shell Company of California, is a Responsible Party due to
its: (a) ownership of the former Kast Property Tank Farm, and (b) former operation of a
petroleum hydrocarbon tank farm at the Site resulting in discharges of waste at the Site.
Barclay Hollander Corporation (BHC) is a responsible party due to its (a) past ownership
and/or as a successor to past owners of the Site, and (b) development of the property
resulting in discharges of waste at the Site. Shell and BHC are hereafier referred o
collectively as “Discharger.” The actions of the Discharger have caused or permitted waste
to be discharged or deposited where it is, or probably will be, discharged into the waters of
the state and have created a condition of poliution or nuisance.

2. Nocation: The Site is located southeast of the intersection of Marbella Avenue and East
244" Street in the City of Carson, California. The Site occupies approximately 44 acres
of land and is bordered by the Los Angeles County Metropolitan Transportation
Authority railroad right-of-way on the north, Lomita Boulevard on the south, Marbella
Avenue on the west, and Panama Avenue on the east (Figure 1). The Site was previously
owned by Shell, who operated three oil storage reservoirs from the 1920s to the mid-
1960s. The central and southern reservoirs each had a capacity of 750,000 barrels of oil
and the northernrost reservoir had a capacity of 2,000,000 barrels of oil. The Site

- presently consists of the Carousel residential neighborhood and city streets.

3. Groundwater Basin: The Site is located on the Torrance Plain of the West Coast
Groundwater Basin (Basin), in the southwestern part of the Coastal Plain of Los Angeles
County. Beneath the Site, the first encountered groundwater is estimated at 54 feet below
ground suiface (bgs). The Basin is underlain by a series of aquifers, the deeper of which
are used for drinking water production. These aquifers are with increasing depth, the
Gage aquifer, Lynwood aquifer, and Silverado aquifer. The nearest municipal water
supply well is located approximately 400 fest west of the Site. As set forth in the Water
Quality Control Plan for the Los Angeles Region (the Basin Plan), adopted on June 13,
1994, the Regional Board has designated beneficial uses for groundwater (among which
include municipal and domestic drinking water supplies) in the West Coast Basin and
has established water quality objectives for the protection of these beneficial uses.
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4. As detailed in the findings below, the Discharger’s activities at the Site have caused or
permitted the discharge of waste resulting in soil, soil vapor, and groundwater pollution,
mcluding discharges of waste 10 the waters of the state, and nuisance,

SITE HISTORY

5. Property Ownership and Leasehotd Information: Based on information submitted to the
Regional Board by the Discharger, the Site has the following property ownership and
leasehold history:

a.  According to the Sanborn maps dated 1924 and 1925, the Site was owned and
operated by “Shell Company of Califorpin (Kast Property)” begimning in
approzimately 1924 until the mid-1960s. The Site was used as a tank farm,
which included three crude oil siorage yeservoirs, Reservoir Nos. 5, 6 and 7.
Reservoir No. 5, the center reservoir, had a capacity of 750,000 barrels of oil
and was under lease to General Petroleum Corporation. Reservoir No. 6, the
southernmost reservoir, had a capacity of 750,000 barrels of oil; and Reservoir
No. 7, the northernmost reservoir, had a capacity of 2,000,000 barrels of oil.
According to Sanborn map notations, the reservoirs had concrete-lined earth-
slopes with frame roofs on wood posts, surounded by earth levees averaging
20 feet in height with 7 foot wide walks on top. One oil pump house was
depicted on the 1925 Sanborn map within the southern portion of the Site.
Since construction, the Site was used as a crude oil storage reservoir,

b. In 1965, Richard Barclay and Shell executed a Purchase Option Agreement,
wherein Richard Barclay (or his nominee) agreed to purchase the Site,
subject to a favorable engineering report and other restrictions. Richard
Barclay was a principal in an entity known as Barclay-Hollander-Curci, In
1965, Lomita Development Company {(Lomita), a California parinership,

‘was designated as Mr. Barclay’s “nominee” and in 1966, purchased the Site
from Shell with the reservoirs in place. Lomita explicitly stated in writing
that it would complete decommissioning of the reservoirs. In phases ‘
between 1967 and 1969, Lomita developed the Site into one- and two-story
single family residential parcels and sold the developed lots to individual
homeowners. In 1969, a group of companies, including the constituent
partners of Lomita,” merged into a company known as Barclay Hollander
Curei, Inc. In the agreement of merger, Barclay Hollander Curci, Inc. agreed
to.be subject to all debts and liabilities of the merging entities. Barclay
Hollander Curci, Inc. was acquired by Castle & Cooke, Inc. and became a
wholly-owned subsidiary of Castle & Cooke, Ine. Barclay Hollander Curci,
Inc. continued to sell parcels to residential owners. Barclay Hollander Curci,
Inc. was later renamed Barclay Hollander Corporation, Inc. (BHC). Castle
& Cooke, Inc. merged with Flexi-Van Corporation in 1985, which in 1991,
changed its name to Dole Food Company, Inc. BHC is currently a wholly-
owned subsidiary of Dole ard has been dormant since the sale of its assets in
1995, though Dole maintains liability insurance for BHC.?

* The constituent partners of Lomita were Del Cerro Sales Co., Burwood Land Co., Bygrove Land Co., and
Bastwood Land Co.

3 See Letter from Robert W. Loewsn; Gibson Duaon, Janwary 21, 2014,
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6. Site Description and Activities: According to information in the Regional Board’s file on this
Site, oil related operations at the Site began in 1923 and ended by the early 1960s. The Site was
previously owned and operated by Shell Company of California, which was subsequently
renamed Shell Oil Company, as a crude oil siorage facility. The facility included equipment that
pumped the oil to the nearby Shell refinery for processing from three concrete-lined oil storage
reservolrs with a total capacity of 3.5 million barrels. As of June 25, 1959, at least one of the
reservoirs was known to leak according to a Shell memorandum of that da:{e.4 In 1966, Shell
closed the Site and sold the Site to Lomita, an affiliate of Richard Barclay and Barclay-
Hollander-Curci. Subsequently, Lomita developed the 8ite into the Carousel residentia)
neighborhood, which contains 285 single-family homes,

in 1965, prior to the purchase of the property from Shell, Richard Barclay. and/or Barclay
Hollander Curci requested permission from Shell to remove the lquid waste and petroleum
residue from the property and to begin to grade the property for development.  Shell agreed o
allow the activities with some conditions. Upon Lomita’s designation to purchase of the
property, Lomlta actively participated in the decommissioning of the reservoirs and grading
activities.” Lomita conducted the waste removal and grading activities and obtained the required
permits from the County. Available information indicates that by August 15, 1966, all three
reservoirs had been emptied of liquid residue.  The Pacific Soils Engineering Reports dated
January 7, 1966; March 11, 1966; July 31, 1967; and June 11, 1968° documented that: (1) Lomita
emptied and demolished the reservoirs, and graded the Site prior to it developing the Site as
residential housing; (2) part of the concrete floor of the central reservoir was removed by Lomita
from the Site; and (3) where the reservoir bottoms were left in place, Lomita mads 8-inch wide
circular frenches in concentric circles approximately 15 fest apart to permit water drainage to allow
the percolation of water and sludge present in the reservoirs into the subsurface. Various
documents from the soil engineer describe the process of removing water and sludge in the
reservoirs, burying concrele and compacting the concrete and soil, and drilling holes in the
concrete to allow for percolation into the groundwater.” The County’s grading permit required
that concrete fiil must be at least seven feet below grade. Boring logs indicated that soils beneath
the concrete slab in Reservoir 7 were “highly oil stained” and that “[m]ost of the soils in the
borings had a petroleum odor, however the amount of actual oil contained in the soil is
unknown.”® Soil used to fill in the reservoirs and return the Property to its natural grade came
from the berms surrounding each reservoir and surrounding the perimeter of the Property.” No
petroleum hydrocarbon testmg was performed on the berm soil. The soil was examined only for
geotechnical purposss O In 1967, Lomita began transferring title of individual parcels. In 1969,
title to remaining parcels was granted by grant deed from Lomita to BHC. Then BHC began
transferring title to the rest of the parcels.

* Exhibit 9 to Gibson Dunn 2011 Letter, ,

7 In a letter to Shell dated August 25, 1966, Richard Barclay akmowledged that “ft]his type of cleanup work
is a little unusual for our operation....” (See Exhibit 77 to Gibsen Dunn 2011 Letter.)

® See Exhibits 31, 78, 36, and 42 to Gibson Dunn 2011 Letter.

7 See Exhibits 31 and 78 to Gibson Dunn 2011 Letter. 7

¥ See Exhibit 78 to Gibson Dunn 2011 Letter, March 11, 1966, Report by Pacific Soils Engineering Inc,

¥ See Exhibit 31 and Declaration of Lee Volmer, attached to Gibson Dunn 2011 Letter,

¥ See January 21, 2014, Waterstone Environmental, Inc., Technical Response to the RWQCB Draft
Cleanup and Abatement Order, pp. 48, 62, 70, 167.
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6. Chemical Usage: Based on the Phase I Environmental Site Assessment (ESA) dated July
14, 2008 conducted by Shell Oil Products'! (SOPUS) consultant, URS Corporation, the
Site was used for the storage of crude oil in all three reservoirs on the property from at
least 1924 to 1966. Subsequent records indicate that in the 1960s the reservoirs may also
have been used for storage of bunker oil. Ongoing investigations indicate petroleum
hydrocarbon compounds including volatile organic compounds (VOCs) and semi-volatile
organic compounds (SVOCs) are impacted in the subsurface soil, soil vapor, and
groundwater underlying the Site.

EVIDENCE OF DISCHARGES OF WASTE AND BASIS FOR ORDER

7. Waste Discharges: The following summarizes assessment activities associated with the

Site:

&.

In 2007, under the regulatory oversight of the California Department of Toxic
Substances Control (DTSC), an environmental investigation was initiated at the
former Turco Products Facility (TPF). Soil vapor and groundwater were
investigated in areas directly west of the Site and at locations in the northwestern
portion of the Site. The DTSCrequired investigation detected petroleum
hydrocarbons, benzene, toluene, and chlorinated solvents in soil and soil vapor.
A multi-depth soil vapor survey, which included soil vapor sampling on the Site
at locations coincident with the former Kast Site footprints, detected benzene at
concentrations up to 150 micrograms per liter (ug/1). Benzene was detected at
TPF groundwater monitoring well MW-8, which has a northeast flow direction,
at a concentration of 1,800 ug/l. Therefore, groundwater monitoring weil MW-8
is located upgradient of the Kast Site. Chiorinated solvents were also detscted at
the Kast Site groundwater monitoring well MW.-5,

The Final Phase I Site Characterization Report dated October 15, 2009, which
was prepared by URS Corporation on behalf of SOPUS showed that soil impacts
consisted primarily of petroleumn hydrocarbons spanning a wide range of carbon
chains and inctuding Total Petroleum Hydrocarbons (TPH) as gasoline (g), TPH
as diese} (TPHd), TPH as motor oil (TPHmo), benzene, and naphthalene (See
Tables 1, 24, 2B, and 3).

I In June 2009, a subsurface investigation of public streets in the Carousel
neighborhood consisting of ten cone penetrometer/rapid optical screening
tools (CET/ROST) was performed. The CPT/ROST logs indicated several
locations within the Site with elevated hydrocarbon concentrations. The
CPT/ROST logs also showed that the highest apparent soil impacts
oceurred at depths of 12 feet bgs, 36 feet bgs, and 40 feet bgs.

il. A total of 228 soil samples were collected during the Phase I Site
Characterization. The analytical data for soil samples collected from soil
borings advanced on public streets across the Site (Figure 2) were as
follows: :

"' Sheli Oil Products US is the d/b/a for Equilon Enterprises LLC, which is wholly owned by Shell O}

Company.
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HIH

i. The highest detecied concentration of TPH was 22,000 milligrams
per kilogram {mg/kg) and TPHg, TPHd, and TPHmeo were §,800,
22,008, and 21,000 mg/kg, respectively;

ii. Benzene, ethylbenzene, toluene, and xylenes were detected in
concentrations as high as 21,000 micrograms per kilogram
(ng/kg), 32,000 pgkg, 12,000 pg/ke, and 140,000 pgke,
respectively, :

i, SVOCs were detected in concentrations as high as 47 mg/kg of

naphthalene, 38 me/kg of l-methylnaphthalene, 63 mg/kg of 2-
methylnaphthalne, 12 mg/kg phenanthrene, and 8.0 mg/kg pyrene;
and '

iv. Arsenic and lead were detected in concentrations as high as 53.2
mg/kg and 52.5 mg/kg, respectively.

Soil vapor samples coliected from a 5-foot depth and greater below the
public streets in the Carousel neighborhood indicated elevated benzene
and methane (Figures 3 and 4). Benzene was detected af a maximum
congentration of 3,800ug/1, which exceeds the California Human Health
Screening Level (CHHSL) value of 0.036 ug/l for benzene set for

~ shallow soil vapor in a residential area. Methane was also detected in

concentrations as high as 59.7 % (by volume) that significantly exceed
its lower explosive limit of 5% (by volume), posing a potential safety
hazard. -

c. Between September 2009 and February 2016, residential soil and sub-slab soil
vapor sampling was conducted at 41 parcels (Figure 5 a — £ Tables 1 and 2) and
the results were as follows:

L

iR

Surface and subsurface soil {0 to 10 feet bgs) detected concentrations of

chemicals of concern that significantly exceeded soll screening levels as
follows: :

i, VOCs - Benzene (14,000 ng/kg), tetrachloroethylene (PCE)
(22,000 pg/ky), 1,2,4-trimethylbenzene (34,000 pg/kg), and 1,3,5-
trimethylbenzene (14,000 ng/kg);

it.  8VOCs - Naphthalene (18 mg/kg), Benzo(a)pyrene (2.9 mg/kg),
benzo(a)anthracene (0.1 mg/kg), chrysene (0.27 mghke),
phenanthrene (0.28 mg/kg), and pyrene (0.19 mg/kg); and

iii. T.ead was also detected at a maximum concentration of 307 mg/kg.

The highest detected concentration of TPHg was 5,000 mg/kg, TPHd
was 33,000 mg/kg, and TPHmo was 41,000 mg/kg;

As of September 27, 2016, sub-slab soil vapor samples have been
coliected from 172 homes in the Carousel neighborhood. Additional
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data continues to be collected as part of the Phase II Site
Characterization. The validated data from the first 41 homes detected
benzene, naphthalene, 1,2 4-trimethylbenzene, 1,3,5-trimethylbenzene,
ethylbenzene, p/m-xyienes, toluene, and acetone, at a maximum
concentration of 4,500 micrograms per cuble meter (ug/im®), 2,200
pg/m’, L00O pg/m®, 1,100 pg/m®, 5,200 pg/m®, 700 ngm, 270 pefm’,
respectively.

d. Between November 19, 2009 and February 15, 2010, additional step-out soil and
soil vapor sampling at the elevated soil vapor sampling locations were conducted
in selected locations beneath the public streets at the Site. The measured
concentrations for petrolewn hydrocarbons in soil were as follows:

L

iv.

The highest detected concentrations of TPHg was 9,800 mg/kg, TPHd
was 22,000 mg/kg, and TPHmo was 21,100 mg/kg;

The highest detected concentrations of benzene was 33,000 uglks,

Eithylbenzene was 42,000 pg/ke, toluene was 11,000 pg/kg, and xylenes

~were 140,060 pg/kg, respectively;

SVOCs were detected in concentrations as high as 47 mgke rof
naphthalene, 33 mgkg of l-methylnapbthalene, 53 mgkg of 2-
methylnaphthalne, 6.1 mg/kg phenanthrene, and 3.9 mg/kg pyrene; and

' Arsenic and lead were detected in concentrations as high as 28.2 mg/kg.

and 13.6 mg/kg, respectively.

e, In July 2009, the installation of six on-site groundwater monitoring wells (Figure
6) were completed and quarterly groundwater monitoring was initiated.
Groundwater was encountered at 53 feet bgs, Groundwater samples from five of
the six wells contained concentrations of benzene at a maximum concentration
of 140 pg/L. and trichloroethylene (TCE) at a maximum concentration of 290
pg/l. One of the monitoring wells (MW-3) contains a free product or a light
non-squeous phase liquid (LNAPL) with a maximum measured thickness of 9.01
foot as of May 27, 20106,

£, Souwrce Eiimination and Remediation Status at the Site

k)

a. The results of the initial soil and soil vapor investigation indicate the presence of
elevated methane and benzene at concentrations exceeding the Lower Bxplosive
Limit and the CHHSL for shallow soil vapor, at several locations beneath the
public streets at the Site. On October 15, 2009, the Regional Board directed the
Discharger to expeditiously design and implement an interim remedial action.

b. On May 12, 2010 the Regional Board approved SOPUS’s proposed Soil Vapor
Extraction (SVE) pilot test in order to evaluate the use of this technology as a
remedial option for VOUCs at the Site.

9. Summary of Findings from Subsurface Investigations
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a. Regional Board staff have reviewed and evaluated numerous technical reports and
records pertaining to the release, detection, and distribution of wastes on the Site
and its vicinity. The Discharger has stored, used, and/or discharged petroleum
hydrocarbon compounds af the Site. Elevated levels of TPH and other wastes have
been detected in soil, soil vapor and groundwater beneath the Site.

b. The sources for the evicicnoc—: summarized above include, but are not Hmited to:

L Various technical repoits and documents submztted by the Discharger or its
representatives to Regional Board staff.

L. Site inspections conducted by Regional Board staff, as well as mestings,
letters, electronic mails, apd telephone communications b@t‘ween Regional
Board stafl and the Discharger and/or its representatives.

I Subsurface drainage study for the Site reservoirs submitted by Girardi and
Keese, the law fum retained by some of the residents of the Carousel
neighborhood.

10. Swmmary of Current Conditions Reguiring Cleanup and Abatement 7

a. Based on the Phase I ESA for the Site dated July 14, 2008 (prepared by URS
Corporation) and the most recent information provided to the Regional Board by
SOPUS: 1) SOC sold the Kast Site to Lomita, an affiliate of Richard Barclay and
Barclay-Hollander-Curci, in 1966 with the reservoirs in place; 2) the Pacific
Soils Engineering Reports from 1966 to 1968 indicate that Lomita empiied and
demolished the reservoirs, and constructed residential housing; 3) part of the
concrete floor of the central reservoir was removed by Lomita from the Site; and
4} where the reservoir bottoms were left in place, Lomita made &-inch wide
circular trenches in concentric circles approximately 15 feet apart to permit
water drainage to allow percolation of water and siudge present in the reservoirs
into the subsurface.

b. There is no consistent trend in the vertical distribution of detected concentrations
of petroieum hydrocarbon compounds that can be discerned from soil boring data
to date. Although, the majority of the aforementioned highest detected TPH
concentrations were obtained from the 2.5-foot depth samples, there were
multiple locations where the highest concentrations were in the 5-foot or 10-foot
samples. This may be due to the nature of previous development activities by
Lomita at the Site (i.e., the construction and demolition of the former reservoirs
and site grading in preparation for development of the residential tract).

¢. On May 11, 2010, Environmental Engineering and Confracting, consultants
hired by Girardi and Keese, conducted exploratory trenching in order to locate
and identify the obstructions that have been frequently encountered during the
advancement of shallow soil borings at many of the residential homes
investigated to date. Regional Board staff observed the encountering of an
approximately 8-inch thick concrete slab extending at the trench excavation
termination depth of 9 feet, 2 inches. The Pacific Soils Engineering Report
dated January 7, 1966 stafes that the reservoirs were lined with a “four inch
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blanket of reinforced concrete”. These obstructions are presumed to be remnants
of the concrete liners of the former reservoir.

d. ‘Results from the 169 Intetim Residential Sampling Reports submitted to the
Regional Board through November 17, 2010 indicate that for surface and
subsurface soil sampling (0 to 10 feet bgs), the cancer risk index estimate is
between 0 and 10 for 107 residential parcels, between 10 and 100 for 60 parcels,
and exceeded 100 for 2 parcels. In the area where the highest cancer index is
documented, SVQCs (ie. Benzo{a)pyrene, benzo(ajanthracene,
benzo(b)fluoranthene and chrysene), benzene, and ethylbenzene were the
primary chemicals of potential concern (COPCs) contmbu‘tmg 0 the cancer risk
mdex.

For the Carcusel neighborhood investigation, the Regional Board is using the
most protective cancer risk screening levels recommended by the State and
federal governments, which is one in one wmillion (1 x 10°%) additional risks. For
screening purposes, the Regional Board routinely uses the most conservative
{health-protective assumptions) risk based screening levels of 1 x 10 for the
target chemical. This screening level is based on a target risk level at the lower
end of the US Environmental Protection Agency (USEPA) risk management
range of one-in-a-million risk (1 x 10®) for cancer risk and a hazard quohent of
i

The presence of a chemical at concentrations in excess of a CHHSL does not
indicate that adverse impacts to human health are occurring or will occur, but
suggests that further evaluation of potential human health concerns is warranted
(Cal-EPA, 2005). It should also be noted that CHHSLs are not intended to “set

. final cleanup or action levels to be applied at contaminated sites” (Cal»E?A
2005)

e. Results from the 169 Interim Residential Sampling Reports submitted to the
Regional Board through November 17, 2010 also indicate that for the sub-slab
soil vapor data collected from the residential parcels, the cancer risk index
estimate was between 0 and 10 for 147 parcels, between 10 and 100 for 20
parcels, and greater than 100 for 2 parcels. The two highest cancer risk index
were estimated as 550 and 120. In most cases, benzena was the primary
contributor to the cancer risk index estimate.

f. The Office of Environmental Health Hazard Assessment (OEHHA) performed a
quantitative risk evaluation of TPH using surface and subsurface (0 to 10 feet bgs)
soil TPH fractionation data for the 41 residential parcels (Table 3), Based on the
risk caleulation, OEHHA. estimated maximum exposures for a child and compared
the resulting exposure estimates of reference dosages with that provided by DTSC
interim guidance dated June 16, 2009, CFHHA concluded that sromatic
hydrocarbons in the C-9 to C-32 range at five parcels exceeded their reference
values for children (Exhibit 1).

g. The San Francisco Bay Regional Water .Qua}ity Control Board deveiopéd the
Environmental Screening Level (ESL) as guidance for determining when
concentration of TPH may present 2 nuisance and detectable odor. The ESL, based
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on calculated odor indexes, for residential land-use, is 100 mg/kg for TPHg and
TPHd. The soil TPHg and TPHd data obtained from the Site were detected up to
9,800 mg/kg and 85,000 mg/kg, respectively, which exceed the ESL.,

11. Poliution of Waters of the State: The Discharger has caused or permitted waste to be
discharged or deposited where it is, or probably will be, discharged into the waters of the
state and creates, or threatens to create, a condition of polkition or nuisance. As described
in this Order and the record of the Regional Board, the Discharger owned and/or operated
the site in a manner that resulted in the discharges of waste. The constituents found at the
site as described in Finding & constitute “waste” as defined in Water Code section
i3050(d). The discharge of waste has resuited in pollution, as defined in Water Code
section 13050(1). The concentration of waste constituents in soil and groundwater exceod
water quality objectives contained in the Water Quality Control Plan for the Los Angsles
Region (Basin Plan), iocluding state-promulgated mawimum contamminant levels, The
presence of waste at the Site constitutes a “nuisance” as defined in Water Code section
13050(m). The waste is present at concentrations and locations that “is jmjurious to
heaith, or is indecent, or offensive to the senses, or an obstruction to the free use of
property, so as o interfere with the comforiable enjoyment of life or property . . . and
[alffects at the same time on entire community or nez’ghborhood or any considerable

- number of persons, although the extent of the annoyance or damage inflicted wpon
individuals may be unequal.”

12, Need for Technical Reports: This Order requires the submittal of technical or
monitoring reports pursuant to Water Code section 13267'%. The Discharger is required
o submit the reports because, as described in the Findings in this Order, the Discharger
is responsible for the discharge of waste that has caused pollution and nuisance. The
reports are necessary 1o evaluate the extent of the impacts on water quality and public
health and to determine the scope of the remedy.

13. Substantial evidence indicates that the Discharger caused or permitted waste to be
discharged into waters of state and is therefore appropriately named as a responsible party
in this Order, Shell owned and operated the Site, then sold the property to the developers,
leaving in place three reservoirs and residual petroleum hydrocarbons in at least one tank
and in sofl underneath and surrounding the reservoirs. The residual petroleum
hydrocarbons are still present at the Site and continue to cause pollution and nuisance as
documented in this Order and the Regional Board files, The Regional Board has
investigated additional potentially responsible parties (including, but not limited to, Lomita
Development Company, Richard Barclay, Barclay-Hollander-Curci, Dole Foods, Ine.,
Barclay Hollander Corporation and/or any of its successors) and has determined that
Lomita, which merged into and was survived by Barclay-Holiander-Curci, renamed BHC,
caused or permitted the discharge of waste at the Site. Lomita purchased the Site with
explicit knowledge of the presence of the petroleum reservoirs and the presence of residual
petroleum hydrocarbons, and conducted various activities, including partially dismantling
the concrete in the reservoirs and grading the onsite materials. These activities spread the
waste at the Site, and confributed fo the migration of the waste through soil and

2 Water Code section 13267 authorizes the Regional Board to require any person who has discharged,

discharges, or is suspect of having discharged or discharging, waste to submit technical or menitoring
program reports,
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groundwater. The residual petroleum hydrocarbons are still present at the Site and continue
to cause polhution and nuisance as documented in this Order and the Regional Board files.
Including BHC as a responsible party in this Order is consistent with orders of the State
Water Rescurces Control Board coustruing Water Code section 13304 naming former
owners who had knowledge of the ch‘iWItEeS that resulted in the discharge and the legal
ability to comtrol the continuing discharge.” Including BHC as a responsible party is
consistent with Water Code section 13304() because Lomita or BHC's actions that
resulted in creating polution and nuisance were unlawful since at least 1949 If the
‘Regional Board becomes aware of any other responsible parties it will consider naming
such persons in this Order.

14, Shell, in a letter to the Regional Board dated May 5, 2010 (Exhibit 2), stated that it is
considering a variety of potential alternatives that can be applied at specific parcels and in
the public streets in order to aveid environmental impacts and avoid any significant risks to
human health at this Site. Shell also indicated that if it becomes necessary for residents to
relocate temporarily to perform this work, Shell will take appropriate steps to minimize any
inconvenience and compensate them for any resulting expenses.

15, Issuance of this Order is being taken for the protecticn of the environment and as such is
exempt from provisions of the California Environmental Quality Act (CEQA) (Pubic
Resources Code section 21000 et seq.) in accordance with California Code of Regulations,
title 14, sections 15061(b)(3), 15306, 15307, 15308, and 15321, This Order generally
requires the Discharger to submit plans for approval prior to implementation of cleanup
activities at the Site. Mere sobmittal of plans is exempt from CEQA as submittal will not
cause a direct or indirect physical change in the environment and/cr is an activity that
cannot possibly have a significant effect on the environment. CEQA review at this time
would be premiature and speculative, as there is stmply not enough information concerning,
the Discharger’s proposed remedial activities and possible associated environmental
impacts. If the Regional Board determines that implementation of any plan required by this
Order will have a significant effect on the environment, the Regional Board will conduct
the necessary and appropriate environmental review prior to Executive Officer approval of
the applicable plan.

" See, e.g., State Water Board Order No, WQ 92-13 {Wenwest, Inc.); State Water Board Order WG 89-8
{Arthur Spitzer); State Water Board Order WG 86-16 (Stinnes-Western Chemical Corporation); and State
Water Board Order WG 86-2 (Zoecon Corporation). See also State Water Board Qrder No. W 89-13
{The BOC Group, Inc.)(holding prior owner responsible for discharges associated with an abandoned
underground storage tank), Also see State Water Board Order No. WG 96-2 {County of San Diego, City of
National City, and City of National City Community Development Comunission) (holding County of San
Diego responsible for pollution caused by landfill it operated, holding City of Mational City responsibie for
actions that contributed to the pollution, and holding City of National City Commmumity Developrment
Commission responsible even though it owned the property for a relatively short period of time).

¥ See Health and Saf. Code § 5411, In.Newhall Land & Farming Co. v. Superior Court, 19 Cal.App.4th
334 (1993), the court interpreted the term “nuisance”™ quoting Mangini v. Aerojer-General Corp., 230
Cal.App.3d 1125 (1991) (the cowrt rejected the argument that one cannot be guilty of a nuisance unless one
is in the position to abate it. The court held “Nor is it material that defendant allegedly created the nuisance
at some time in the past but does not currently have a possessory interest in the property, ‘[Niot only is the
party who maintains the nuisance liable buf also the party or parties who create or assist in its creation are
résponsible for the ensuing damage.” 230 Cal. App.3d at 1137, In addition to Health and Safety Code
section 5411, BHC’s actions violated Fish and Game Code section 5650 anc‘s Los Angeles County Code
section 20,36.010,
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16. Shell submitted a proposed Remedial Action Plan (RAP) on June 30, 2014, After review
of the proposed RAP, the Regioral Board determined that implementation of the RAP
could have a significant impact on the environment and that preparation of an
environmental impact report is necessary. ‘ :

17. Pursuant to section 135304 of the California Water Code, the Regional Board may seek
reimbursement for all reasonable costs to oversee cleanup of such waste, abatement of the
effects thereod, or other remedial action,

THEREFORE, IT IS BHEREBY ORDERED, pursvant to California Water Code section 13304
and 13267, that the Discharger shall cleamp the waste and abate the effects of the discharge,
including, but not linited to, total pefroleum hydrocarbons (TPH) and other TPH-related wastes
discharged to soil and groundwater at the Site in accordance with the following requirements;

1.

Complete Delineation of Un- and Off-Site Waste Discharges: Completely delineate
the extent of waste in soil, soil vapor, and groundwater caused by the discharge of
wastes including, but not limited to, TPH and other TPH-related waste constituents at
the Site into the saturated and unsaturated zones. Assessment has been ongoing under
Regional Board oversight, bus assessment is not yet complete. If ongoing
reinterpretation of new data derived from the tasks -performed suggests that
modification or expansion of the tasks approved by the Regional Board is necessary for
cornplete assessment, the Discharger is required to sebmit a work plan addendum(a).

Continue to Conduct Groundwater Monitoring and Eeporting:

a. Continue the existing quarterly groundwater monitoring and reporting program
previously required by the Regional Board, and

b, As pew wells are installed, they are to be incorporated into the existing
groundwater monitoring and reporting program

Conduct Remedial Action: Initiate a phased cleanup and abatement program for the
cleanup of waste in soil, soil vapor, and groundwater and abatement of the effects of
the discharges, but not limited to, petroleum and petroleum-related contaminated
shatlow soils and pollution sources as highest priority, ‘

Shallow soils in this Order are defined as soils found to a nominal depth of 10 feet,
where potential exposure for residents and/or construction and utility maintenance
workers is considered likely (Ref. Supplemental Guidance for Human Health
Multimedia Risk Assessments of Hazardous Waste Sites and Permitted Facilities —
CalEPA 1996).

Specifically, the Discharger shall:

a. Develop a pilot testing work plan, which includes 1) evaluation of the
feasibility of removing impacted soils to 10 feet and removal of contaminated
shaliow soils and reservoir concrete slabs encountered within the uppermost 10
feet, mcluding areas beneath residential houses; and 2) remedial options that
can be carried out where site characierization (inchuding indoor air testing) is
completed; 3) plans for relocation of residents during soil removal activities,
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plans for management of excavated soil on-site, and plans to minimize odors
and noise during soil removal. The Discharger is required to submit this Pilot
Test Work Plan to the Regional Board for review and approval by the
Executive Officer no later than 60 days after the date of issuance of this Order.
Upon approval of the Pilot Test Work Plan by the Executive Officer, the
Discharger shall implement the Pilot Test Work Plan submit the Pilot Test
Report that includes the findings, conclusions, and recommendations within
120 days of the issuance of the approval of the Pilot Test Work Plan.

b, Conduct an assessment of any potential environmental impacts of the residual
conerete slabs of the former reservoir that includes: (1) the impact of the
remaining concrete floors on waste migration where the concrete floors might
still be present; (2) whether there is a need for the removal of the concrete; and
{3) the feasibility of removing the concrets floors beneath (i) unpaved areas at
the Site, (ii) paved areas at the Site, and (jii) homes at the Site. The Discharger
is required to submit this environmental impact assessment of the residual
concrete slabs tothe Regional Board no later than 30 days after the completion
of the Pilot Test.

¢. Prepare a full-scale impacted soil Remedial Action Plan (RAP) for the Site.
The Discharger is required to submit the RAP to the Regional Board for
review and approval by the Executive Officer no later than 66 days after the
date of the Bxecutive Officer’s approval of the Pilot Test Report,

I The RAP shall include, at a minimumg, but is not Hmited o

i A detailed plan for remediation of wastes in shallow soil that
will incorporate the results from the Soil Vapor BExtraction
Pilot Test currently being performed.

. A plan 1o address any impacted area beneath any existing
paved areas and concrete foundations of the homes, if
warranied;

iii. A detailed surface containment and soil management plan;

iv. An evaluation of all available options including proposed
selected methods for remediation of shallow soil and soil
vapor; and

v. Continuation of interim measures for mitigation according to
the Regional Board approved Interim Remediation Action
Plan (IRAP). '

vi. A schedule of actions to implement the RAP. |
I.  The RAP, at a minimumn, shall apply the following guidelines and Policies

to cleanup wastes in soil and groundwater. The cleanup goals shali
include:
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i

i

Soil cleanup goals set forth in the Regional Board®s futerim
Site Assessment omd Cleanup Guidebook, May 1996, waste
concentrations, depth to the water table, the nature of the
chemicals, soil conditions and texture, and attenuation
trends, human health protection levels set forth in USEPA
Regional  Screening  Levels  (Formerly  Preliminary
Remediation Goals), for evaluation of the potential

‘intrusion of subsurface vapors (soil vapor) into buildings

and subsequent impact to indoor air quality, California
Environmental Protection Agency’s Use of Human Heath
Screening Levels (CHESLS) in Evaluation of Contaminated
Properties, dated Jaraary 2005, or its latest version, and
Total Petroleum Hydrocarbon Criteria Working Croup,
Volumes 1 through 5, 1997, 1998, 1999: Commonwealth of
Massachusetts, Departrnent of Environmental Protection,
Characterizing Risks Posed by Petroleum Contaminated
Sites:  Implementation of MADEP VPH/EPH approach;
MADEP  2002; Commonwealth of Massachusetts,
Department  of  Environmental Protection, Updared
Petroleum Hydrocarbon Fraction Toxicity Values for the
VPH/EPH/APH Methodology; MADEP - 2003;
Commonwealth  of  Massachusetts, Department of
Environmental Protection, Method for the Determination of
Air-Phase Petroleum Hydrocarbons (APH) Final, MADEP
2008, Soil vapor sampling requirements are stated in the
DTSC nterim Guidance and the Regional Board’s Advisory
— Active Soil Gas Invesiigations, dated January 28, 2003, or
its latest version, DTSC’s Guidance for the Evaluation ond
Mitigarion of Subsurface Vapor Intrusion to Indoor Air,
revised February 7, 2005, or its latest version, USEPA. Risk
Assessment Guidance for Superfimd, Parts A through E;
USEPA. User’s Guide for Evsluating Subsurface Vapor
fntrusion  into Buildings, 2003; USEPA Supplemental
Guidance for Developing Soil Screening Levels for
Superfund Sites, 2002; USEPA Supplemental Guidance for
Comparing Background and Chemical Concentrations in
Soil for CERCLA Sites, 2002; CalEPA Selecting Inorganic
Constituents as Chemicals of Potential Concern at Risk
Assessments at Hazardous Waste Sites and Permitted
Facilities, CalEPA DTSC, February 1997; CalEPA Use of
the Northern and Southern California Polynuclear Aromatic
Hydrocarbons (PAH) Studies in the Manufactured Gas Plant
Site Cleanup Process, CalEPA DTSC, July 2009, Cleanup
goals for all contaminant of concerns shall be based on
residential (i.e., unrestricted) land use,

Groundwater cleanup goals shall at & minimum achieve
applicable Basin Plan water quality objectives, including
California’s Maximum Contaminant Levels or Action
Levels for drinking water as established by the California
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Department of Public Health, and the State Water Resources
Control Board’s “Antidegradation Policy” (State Board
Resolution No. 68-16), at a point of compliance approved by
the Regional Board, and comply with other applicable
implementation programs in the Basin Flan. '

iii. The State Water Resources Control  Board’s
“Antidegradation Policy”, which requires attaimment of
background levels of water quality, or the highest level of
water quality that is reasonable in the event that background
fevels cannot be restored.  Cleanup levels other than
background must be consistent with the maximum benefit to
the people of the State, not unressonably affect present and
anticipated beneficial uses of water, and not result in
exceedence of water quality objectives in the Regional
Board’s Basin Plan.

iv. The State Water Resources Control Roard’s “Policies and
Procedures for Investigation and Cleanup and Abatement of
Discharges Under Water Code Section 133047 (State Board
Resolution No. 92-49}, requires cleanup to background or
the best water quality which is reasonable if background
levels cannot be achieved and sets forth criteria to consider
where cleanup to background water quality may not be
reasonable, -

I The Discharger shall submit site-specific cleanup goals for residential (ie.,
unrestricted) land use for the Bxecutive Officer’s approval concurrent with
the submiital date of the Pilot Test Report. The proposed site-specific
cleanup goals shall include detailed technical rationale and assumptions
underlying each goal.

IV. Upon approval of the RAP by the Executjve Officer, the Dischargef shall
implemerit the RAP within 60 days of the issuance of the approval of the

d. Continue to conduct residential surface and subsurface soil and sub-siab soil
vapor sampling under the current Regional Board approved work plan dated
September 24, 2009. If the ongoing reinterpretation of new assessment data
derived from the tasks described in the work plan suggests that modification or
expansion of the tasks proposed in the RAP is necessary for complete cleanup,
then the Discharger shall submit addenda to the September 24, 2009 work plan
to the Regional Board for review and approval by the Executive Officer no
later than 60 days of the date of issuance of this Order.

e I the omgoing groundwater monitoring and mvestigation warrants, the
Discharger shall:
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[ Install new wells in order to complete the groundwater monitoring

well network and fo fully delineate the impacted groundwater plurme,
and '

I Prepare a detailed impacted groundwater RAP. The Regional Board
will set forth the due date of the groundwater RAP at & later date.

4, Public Review and Involvement:

a. Cleanup proposals and RAP submitted to the Regional Board for approval in
compliance with the terms of this Order shall be made available to the public
for a minimum 30-day period to allow for public review and comment, The
Regional Board will consider any commments recewed before taking final action
on a cleanup proposal and RAP.

b. The Discharger shall encourage public pariicipation. The Discharger is
required to prepare and submit a Public Participation Plan for review and
approval by the Executive Officer, with the goal of having the Regional Board
provide the stakeholders and other interested persons with: :

1. Information, appropriafely targeted to the literacy and franslational
needs of the community, about the investigation and remedial
activities concerning the discharges of waste at the Site; and

1. Periodic, meaningful opportunities to review, cominent upon, and (o
influence investigation and cleanup activities at the Site. :

c. Public participation activities shall coincide with key decision making points
throughout the proeess as specified or as directed by the Executive Officer of
the Regional Board,

d. The Discharger shall prepare draft environmental documentation evaluating
the potential environmental impacts associated with the implementation of the
RAP and submit to the Regional Board as directed by the Executive Officer.

5. Time Schedule: The Discharger shall submit all required technical work plans and
reports by the deadlines stated in this' Order, which are summarized in Table 4. As
field activities at this Site are in progress, additional technical documents may be
required and/or new or revised deadlines for the technical documents may be issued.
Therefore, Table 4 may be updated as necessary. The Discharger shall continue any
remediation or monitoring activities until such time as the Executive Officer
determines that sufficient cleanup has been accomplished to fully comply with this
Order. .

6. The Regional Board’s authorized representative(s) shall be allowed:

‘a. Entry upon premises where a regulated facility or activity is located,
conducted, or where records are stored, under the conditions of this Order;
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7.

10.

Ii.

b. Access to copy any records that are stored under the conditions of this
Order;

c.  Access to inspect any facility, equipment (including monitoring and control
equipment}, practices, or operations regulated or required under this Order;
and

d. The righélto photograph, sample, and monitor the Site for the purpose of
ensuring compliiance with this Order, or as otherwise authorized by the
California Water Code.

Contractor/Consultant Qualification: A Califoroia  Heensed  professional civil
enginesr or geologist, or a certified engineering geologist or hydrogeclogist shall
conduct or direct the subsurface investigation and cleanup program. Al technical
documents required by this Order shall be signed by and stamped with the seal of the
above-mentioned qualified professionals.

This Order is not intended to permit or allow the Discharger to cease any work
required by any other Order issued by this Regional Board, nor shall it be used as a
reason to stop or redirect amy investigation or cleanup or remediation programs
ordered by this Regional Board or any other agency. Furthermore, this Order does
not exempt the Discharger from compliance with any other laws, regulations, or
ordinances which may be applicable, nor does it legalize these waste treatment and
disposal familtles and it leaves unaffected any further restrictions on those facilities
which may be contained in other statues or required by other agencies,

The Discharger shall submit 30-day advance notice to the Regional Board of any
plammed changes in name, ownership, or contro! of the facility; and shall provide 30~
day advance notice of any planned physical changes to the Site that may affect
compliance with this Order. In the event of a change in ownership or operator, the
Discharger also shall provide 30-day advance notice, by letter, to the succeeding
owner/operator of the existence of this Order, and shall submit a copy of this
advance notice to the Regional Board.

Abandonment of amy groundwater weli(s) at the Site must be approved by and
reporied to the Executive Officer of the Regional Board at least 14 days in advance.
Any groundwater wells removed must be replaced within a reasonable time, at a
location approved by the Executive Officer. With written justification, the Executive
Officer may approve of the abandonment of groundwater wells without replacement.
When a well is removed, all work shall be completed in accordance with California
Department of Water Resources Bulletin 74-90, “California Well Standards,”
Monitoring Well Standards Chapter, Part I, Sections 16-19,

The Regional Board, through its Executive Officer or other delegate, may revise this
Order as additional information becomes available. Upon request by the Discharger,
and for good cause shown, the Executive Officer may defer, delete or extend the date
of compliance for any action required of the Discharger under this Order. The
authority of the Regional Board, as contained in the California Water Code, to order
investigation and cleanup, in addition to that described herein, is in no way limited
by this Order.
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1Z.

13,

14.

Ordered by:

Any person aggrieved by this action of the Regional Board may petition the State
Water Resources Control Board (State Water Board) to review the action in
accordance with Water Code section 13320 and California Code of Regulations, title
23, sections 2050 and following. The State Water Board must receive the petition by
5:00 pan, 30 days afier the date of this Order, except that if the thirtieth day
following the date of this Order falls on a Saturday, Sunday, or state holiday, the
petition must be received by the State Water Board by 5:00 p.m. on the next business
day. Copies of the law and regulations applicable to filing petitions may be found on
the Internet at:
http://www.waterboards.ca.gov/public_notices/petitions/water quality
or will be provided upon request.

Failure to comply with the terms or conditions of this Order may rcsui‘c in n*npos;tion
of civil lishilities, imposed either a,dmmlstmiwely by the Regional Board or
judicially by the Superior Court in accordance with Sections 13268, 13308, and/or
13350, of the California Water Code, and/or referral to the Attorney General of the
State of California.

Nomne of the obligations imposed by this Order on the Discharger are intended to
constitute a debt, damage claim, penalty or other civil action which should be limited
or discharged in a bankruptcy proceeding. All obligations are imposed pursuant to the
police powers of the State of California intended to protect the public health, safety,
welfare, and environment.

Date: %~ 30~ /5

Deborah J. Smith
Chief Deputy Executive Officer
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TABLE 1§
Summary of Soll Ssmple Anatytical Basuits- VOOs, SYOCs, and TPH
Adderdunm to the IRAP- Further Site Chavastorizetion Report

Formier Kast Property
EOGATION MaME RAABVESAY FEABVOEAY HAABYOEAY
SAMIPLE DATE REEE HUI RO
SAMPLE BRI, & bgs - 2.8 & %
SAMPLE NABE PAATVOEAT-.5 284BVOEAT-B FEAGVORAT- 1D
HAMPLE DELIVERY GROUR (BTG Tathiag FEGTS -02-0153 10-02-8133 029933
T.2.4-Trimothy thonzens 14,000 9,768 33,060
.58 Telmothy onians EAGT 9 12080
Arpiome « #006G < 42 < TGO
Banzene 14804 8,660 1,808
Chiorabenzena < 88 = B5 < 220
ciget Z-Dichlbrosibens < &0 < @5 < 220
Cwmong feopropyibenrone) & 00 4 B0 6,300
Etnyibenzens 12000 LR 5,060
Mathyl tort-Buty! Ether < 164 <170 < 448
Haphialons BWBIEUBE  uwkp 7,300 7,200 5,800
w-Butythonzone 2,800 2,400 &,180
p-’léqpmpyi&usuen@ £,500 f&: ] &,066
Propyibonzans ,200 8880 8,805
soc-Butyibenzens 2,900 2500 3,508
fort-Butythazony %4 fa0 « 228
FTolwene < &6 < 85 < 280
Vil Soetnts < 800 < 860 < ZE0h
Kylanoa, Tolal 7300 peitiie] 5,000
1-dethynsohthsions 39 %.8 5%
-Wethyinaphiistone 28 16 #
Fiugremns P—— gk <50 =50 =50
RNaphtfaians 11 g 0
Phonambrong 7.4 <5 <5
Fyrane <58 <5 <58
TPH s Gasoinn [EnhaT wigfig & 508 2,586 £,000
¥PH bz Moo 08 BEEDYE gl &,484 &,208 5,708
TPH as Do BUwRGTAE rrgediy BE,500 &.500 5400

Huten:

Bold text indicates rasulls abovs faboralony FRROTtng i,
SR = G OQIRE DoF Kitagrany

Mgig = migrams e kiogram

# byg = feel below ground surface

Page 1 of 1



TABLE 48¢
Bumimary of Soll Sample Analytical Besuits. YOGs, SVOTE, and TPH
Aoddpradurm te the IRAR- Further SRte Churastorization Report

Former Kast Property
LEGATION MAE PAFEIEAT BSEBYVOEAT ZHABYORAT
SABPLE BATE BEEAIG HH2019 W
LANPLE DEPTH, 4 he 2.8 g 10
SAMPLE HAME : TIASVOEATZE  SEIBVOBATE  ZARSVOBAT.1B
SAMPLE BELIVERY GROUP (200 Mlathég ey TO-GE-0133 1GR3 18083933
12 AT eimathy ihonzens 16,000 B.Fa0 33,606
155 Vrimethy onzens X305 B 12,680
ALeiong G < 4200 < T O8g
Bavnzan 14,008 4,600 3,900
Chitorobanzons = i . < 85 < 220
cig-1. 2o hioroothene < < RS 5 2240
Cumene {sopropyibanzana} &, 0600 4,508 &, 300
Ethyibenzens 2,000 12,008 5,000
Mothyltorl-Buiy! Ether < 160 < ¥70 < 448
saphihaions swameE  uehg 7,300 7.200 5,500
nButylbonzone 2800 ZACD & 100
plsepropyitotusns 2,800 4,506 5589
PropyWhonzane 8200 5,500 5,694
sut-Bulyirenzeng Z.40n 2,500 3,505
torl-Buiythanzone 94 26 . 200
Toluens < & = 85 < X0
Winyl Acolaty < 8O0 « §5i © F200
Kylongs, Totm 7300 258 55,000
1-Mathylnephihatone 9 2.8 3
T-Meityinaphitistons b % K3
Flyorans < Lg 50 <58
Maphihalona Bezras  miy 1 7. n
Phenanihrans ¥4 L] ER7)1]
Pyrans <88 <50 <h&Q
TP 25 Sazoling agis mgfig 2,500 £.880 5008
TPH g Botor O8 [ S gaflis & 108 G200 B0
TPH av Douel syvenigE LT B85 800 5500 5,508

Hotos:

Bold text ingicates resulis sbove laboraiory reporting v
wgkG = Pnorom s per logram

mghig » sdlfgrams ger klagism

fi bgs = feet below ground surzce

Page 1 of }



TABLE 2/

Suimmary of Soi Vapor Anstytical Resulte - vOOs and Flued Susos

AP Further Site Cheracterieation
Former Kast Property

LOCATLON NATE HABY 03RS 244 BYV-OEAR 2448V -DEAT
BAMPLE DATE AR 42010 T2
SAMPLE DEFFH, FTBGS Z.6 & 4
SANPLE MAME PABENORAES 5 RAE-GWOEAL-E 244 8V0BAT-10
SAMPLE DELIVERY GROUP iS00 fnited Yy BOLT2BAM HO2TEBAIE HITIEAE
4 24 Tricasthy anzens. 18000 < 2360 1080
1,3, 5 Frbimeitiy ibonaoim < BI0G < 2800 2800
-Fehyhtolueny 7006 % 2860 Hode
Bewanny SH0DGT } KD | B3O
Curming {leopropyibonrans) TH00 2200 16004
Cyclohensne 1206160 | SO0 } ZPO0000 §
Ethylbenashe 500 4080 85080
Heptang vois UG THE0000 § < 2400 120000
Hexatie 1O0EGEE | 330 § 260800
Husithatens 540 & b TS0 b 1300 4 &
- Hybens 26055 < 2501 < 490G
plue-Kyieny 1RG0 < PHOH TR0
E‘*wwié@ﬁmm BAGE 4300 15004
Toluang SIOUE < 2200 « 4200
Carbon Diogkds 5.2 .85 1%
Hethang 1E4E % . 4] 8088 25
Caypen #.5 20 i3
Hoton:

Bold text Indicotes results above isborsiony raptsling ¥mit.

ggfm® = micrograms per cubin mater

% = peroant

¥ = Compound datecied I8 assvepted inhoratory method tlank fehoratory guaiified)

£ = Estironled value (abovalory gualified)

B = Compound detecied in sssociated baratory metived blank (qualifad during walidation)
1= Estirsatod value {gusliied during velidation as te resull is possibly bizsed Ngh)

& = Estimated vatue. Resall exceaded instrument calbeation range durdag snalyas
FYBGE = Feet below ground sudacs

Page tof i




Tabile 3

Maximan Concentrations of Aliphetic and Aromatic Hwdrooasybons By Hydrocerbon Fractionation
at ndividus! Propertios

Afighatics | feomellcs | Alphtics | Aromatios | Aliphaties | fromalics

Birent Mamg b Mo Uity IGE-GH) | O{CE-GEL | (09 - CHB) | 0D - 088 | 1019 - 030) 4017 - 030
TEATH BT MORD [ NG BTy [ 4w 7E
AT BT GG i3 i Riir] N 30 28
Z45TH 5T SAGAC 84 Rl 141 Z5T}
FEOTH AT BACAT F b ) ) [
HASTH ST MDA MOy Ui
HARBELE A SVE BACREREE : ¥
A EBELLA GVE
SEARBELLA AV
FAARBELLA AVE
EAAHBELLA b
BIAREELLA AVE 4G
BEE T LIRGE AT daauy HE
HEPTUNE AVE 24428 MGG L
HEDYUNE SVE TEEL BAGK BT 2
MEPTUME AVE 24637 B G ey Fn K L
WEDTINE AVE 2410 EAGHKD 25 2500 2000 230
HEOTUNE AYE 2475 BASRL (% 8] Ly by
BESTUNE AYE ARG RAGHT R E NG 37 35
HEPTUNE AVE ZATRE BAGHCTS 30 2100 2000 1005 300
REPTUNE AVE | 24B48 MK [38) [ 5] 10y 5¢
HEPTUNE AYE J4BTE BGHG ) PELY i 84 15
NEPTUME AVE F8GIZ SECEE i ML BEY 17 19
BANARAA AVE, 24405 WG LT [ V] 55 260 250
PARAMA AVE 24430 GRS ) L EY 2, i)
PAMARA AVE TS MOHKG Hiy [ NE [ N
PadAREA BYL 24555 bALL LS ML 17 4 114 130
PaARARLA AVE TG BECHG 1.3 4460 B1EK} 5105 ¥ae
RARALEA AAVE 4TI BACLH LS . 0,55 14 2a g5 250
FPAMAMSA AVE L TRELG B 53 34 wEn 520 A S70
PAMNANA AVE 24823 B E 250 [ H16 E40 L5 1ag
PANARA AT A WA [ WD LY 2 of 130
FAVERNA AVE 24407 SAGIG [0 & i) 530 [ T35
RAVENNA RVE VAL4E MGG 3B e gai 1500 P I
RAVENNA AVE PAG AT BAGIS 3.7 oy Z8G £10) FOG 1)
FAVERMA AYE AT BSRG TRE % BG ) ek BUT
RAVENNA AVE L e KA 2.4 0 s U 4% 710 40
RAYENRA SOE ZAE07 LG B3 BEE Rl ) [ N[
FAYEN KA AVE 248613 MGG 76 Wi EL1 340 o 163
RAFERMNA KVE TAFOE AL (%) M b 5 MG 448
RAVEN A AE. ZATTY RIS 14 [43 140 130 748 60

dote: The concontralivne shown e fve meivem copceniration Saietlend 2t sach praparty.

Fhe maximm concentration of stiphetie er sremalis hydrocarbens i ¢ pariicidir carbpa-ehaln reags may
ol pogur by the sarie seripde sa the masimum concentralions In & G35orent carbon-shalls s,




Table 4: Target Schedule

[fEstimates|  Target Schetuie |

i Task Higri Completion | {Oh, ahead Covrieny

i - ] Date Dais or Behind}

}Fiim Tasting Work Plan 03141011 U5H G Wiihin 60 days of the issuance of te

| Cao

1Regional Board review of Pliot Testing Work Plan DEITH 7 Regional Board reviews Report and

: issuws Response aond approval

flot Tas Repod i OT1ZM 1107 Final Report due within 120 days with 2 bl
mnfihly progress reporting
. . . .
Enviranmental impact Assessment (E14) Raporl A 1207 SWHRIn 30 days of the completion of the
: Filot Testing Report

Regiona! Board Review of Pilel Test and EiA Heports TR L 0vi092 Beview of Plolot Test & EiA Repors snd
Responss

Site Speciic Cleanup Geals (8500 S 117 i fhse date is concurrent with the Pilot Test
Report due date.

30 day Public Raview of 88CG o 10811 | 12008M1

Remedial Action Plan (RAP) o 0144412 | 03112 Within 30 days of the completion of the

. o . _ o y - Filot Testing Report

30 day Fublic Review of RAF L 0aadz | Gatene

Reglongl Board Review of Remediat Action Flan UGaA13M2 1 DBAGEAZ

Implemantation of RAP G6/2012 o N

: i Claarterty Monitering Program

[Groungwater donitoring and Reporting Ongaoing |

Notes: {1) Dates are considered estimates and subjest 1o revision in response 1o gvoiving feld
conditions and potentiaf weatherrelated delays.
2y Project scheduie reconcilediupdated at the end of sach calendar monthy,




Exhibit 1
Office of Environmental He Hazard Assessment

dozn £, Deaton, Ph i, Director
Headnuseiers & 1061 1 Street o Seernmentn, Californis V5814
Bluiling Addressy P00 Box 4010 » Satrewento, Californiz 988124019
Cratidand Bifiee « bipliing Address: 1515 Cley Streel, 168%™ Fooe » Oolilawd, Calirais BEGEL

.nids B, Adume

Avtold Bchwarrewegpey
Nereeinry for Eiclpowmentsd Protorfiv

Dwrier

MEBMORAND UM

T L. Teklewold Ayalow
Engineering Geologist
Reglonal Water Quality Contral Board
320 West 47 Strest, Sulte 200
Los Angeles, CA 80013

FROM: James C. Carlisle, DV.M., M.Sc.,
Lead Staff Toxicologist
Integrated Risk Assessment Branch

DATE: hMay 18, 2010

SUBJECT. TPHDATA FOR 41 HOMES AT THE FORMER KAST SITE I CARSON,
CA (R4-09-17y OEBHHA # 880212-01

Socumant reviewed
= Memo: "Kast TPH Data for 41 homes™ dated Aprit 6, 2010,
Site charactarization

«  Analytical data for TPH in soils data are supplied for 41 homes. Sample depths
are not always stated but those that are provided are sither 0.5 or 5 faet.

Hazard Assessment

Based on the dala in the memo, | estimated maximum axposures for a child and
compared the resulting exposure estimates to DT8C reference dosages (RfDs),
« In the table below, columns 3-8 show the maximum TPH concentrations
detected at each property.
¢ Columnsg 9-14 show the corresponding TPH ingestion by a 15 kg child
ingesting 200 mg soil per day,
= Golumns 15-20 show the corresponding hazard quotients for a 15 kg child,
obtained by dividing the daily ingestion by the reference dose. Hazard
quotients exceeding unity are in bold font.

Culifornis Eavironmental Protectlun Agency

Fhe enevgy chellenge furing Collforrtuds real, Eveey Culifiemion needs tn tike iedione uotfon o Fewliice gy cousiipion

& Privitedd vy Hevyried Fapey
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Exhibit 2

Sheit Oll Company

May & 2040 One Shell Plars
910 Louisienz Sirest

Ms. Tracy Fgoscue Houston, TX 77000
Executive Offiver Tet (713} 241 5428
California Regional Water Quality Conirol Soard Email ed plali@shell com
Los Angeles Region Internet hitp/hwww shell. com

320 W 4" Swreet, Suite 200
bos Angeles, OA 90043

Reference:  Former Kast Property, Laarson, Calfornia
Site Cleanup No. 1230:; Site 1D 2040230

Bear Ms Egoscue;

As you know, duning the past several months, Shell Off Company employees and contraclors
have worked tirelessly to investigate and address the erwironmental issues at the former Kast
Propery, To date, we have sampled at approximately one-third of the homes in the Carouset
neighborhecd, and we will continue our work in conjunclion with the RWQCE, based UPon
applicabie gnd appropriste scientific and regulabory standards that are protective of human
heaith and the environmeni. Like the RWQCEB, our goal is to protect the residents of the
Carousel neighborhood and address the environmentat issues, whils menimizing disruption o
residents and preserving the integrity of the COmmLnItY.

Although elevated levels of compounds of concern {CO0s) hiave been found beneath the
straets and ot certain residential properties, based on he data collecied so far, there is no
immminent risk to residents or the public I the Carousel neighbiorhood, Also, while Shell's
investigation is not vet compiete, it does not appear at (his time that there s any significant of-
sHe migration of soil impacts of soil vapor im pacis from the former Kag! Property,

Our approach, which is to develop 8 coheren conceptual framework for the mitigation and
remediation of the Carousel neighborhood, is consisient with the RWOCE's guidelines providing
for & principled, phased approach to investigating and remadiating savironmenta iImpacts
Specifically, this approuch follows the guidance set out in the State Water Resources Congrol
Hoard's Resolulion 92-49. In acoordance with these guidelines, it includes “an evaluation of
Clesnup alternatives thal are Teasible at the site” and congistent with the maximum benefit to the
recple of the State. Because the soit and groundwater assessment is angoing, & full evaluation
of cleanup alternalives is premature al this time.

Nevertheless, we are considering & variely of potential allermatives that can be appied al
specific properties and in the public straels in order to address environmental impacts snd avoid
eny significant risk to human health in the Carouset neighborhood, For example, Shell has
submitted a work plan for the soif vapor extraction pilol les!. While svaiuating allernatives, we
place a priority on keeping the community ritact and minimizing any theruption 1o residents. ot
the Carousel community  if # bacomes necessary for residants io relocale temporarily to
perform this work, Shell will take appropriate steps to minimizs any nconvenience and
compensale them for any resuling expenses, We gre alie séngitive {o the residents’ concerns
about thelr propedy vaives and are open to a disfogue with the RWQCB regarding these issues,




I sddition. Shell is continuing to monilar the groundwaler to ensure that there are no significan
Impacts emanating from the former Kast Property in this regard, it is essential that
groundwater conditiong bothy vp-gradient and down-gradient be evalusted. To date, our
investigation sugoests that groundwater up-gradient of the former Kagt prapenty is sigrificently
contarinated. One potential source of this contamination appears (0 be the former Fletcher Off
Refinery, which we understend the County Saritation District is revediating.

YWe look forveard 1o forther dialogue with the RWOCE regarding the drall Feasibility Study
ouiling, reCently submitted, as well s the Site Conceptual Model, to be submitted tater thia
month. The Sie Concaptual Mode! will provide: (1) an cvenview of our invasiigation efforts 1o
date. {2} sdditional information regarding polerdial on and off-sife sources for ha GRs, and {3
2 review of the available options for remediation of the forener Kast property.

Y¥e appreciate your leadership on this proient,

Sirersly,

Mifiam £ Plait
Manager, Ervironmental Claims
Shell Ol Company
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STATE OF CALIFORNIA
REGICNAL WATER QUALITY CONTROL BOARD
- LOS ANGELES REGI@N

CLEANUP AND ABATEMENT ORDER NO. R4-2611-0046
REQUIRING

_SHELL OIL COMPANY

TO CLEANUP AND ABATE WASTE
DISCHARGED TO WATERS OF THE STATE
PURSUANY TO CALIFORNIA WATER CODE SECTION 13304
AT THE FORMER KAST PROFERTY TANK FARM,
CARSON, CALIFORNIA

(FILE NO. 97-643)

Cleénup and Abatement Order No. R4-2011-0046 (Order) requires Shell Oil Company (hereinafter,

-the “Discharger”) to assess, monitor, and cleanup and abate the effects of petroleum hydrocarbon -
compounds and other contaminants of concern discharged to soil and groundwater at their former
Kast Property Tank Farm facility (hereinafier, the “Site”) located southeast of the intersection of
- Marbella Avenue and East 244" Street, in Carson, California.

The California Regional Water Quality Control Board, Los Angeles Region (Regional Board)
herein finds: : ‘ . ‘

BACKGROUND

1. Discharger: Shell il Company (SOC), previously Shell Company of California, is a
Responsible Party (RP) due (o its: (2) ownership of the former Kast Property Tank Famm,

- and (b) former operation of a petroleum hydrocarbon tank farm at the Site. The Discharger
has caused or permitted waste to be discharged or deposited where it is, or probably will be,
discharged into the waters of the state and has created a condition of pollution or nuisance.

2. Location: The Site is located southeast of the intersection of Marbella Avenue and East
244™ Street in the City of Carson, California. The Site occupies approximately 44 acres
of land and is bordered by the Los Angeles County Metropolitan Transportation
Authority railroad right-of-way on the north, Lomita Boulevard on the south, Marbella
Avenue on the west, and Panama Avenue on the east (Figure 1). The Site was previously
owned by the Discharger, who operated three oil storage reservoirs from the 1920s to the
mid-1960s. The central and southern reservoirs each had a capacity of 750,000 barrels.
ofoil and the northernmost reservoir had a capacity of 2,000,000 barrels of oil. The Site
presently consists of the Carousel residential neighborhood and eity streets.

! Water Code section 13304 (a) states: Any person who has discharged or discharges waste into the waters of
this state in violation of any waste discharge requirement or other order or prohibition issued by a regional
board or the state board, or who has caused or permitted, causes or permits, or threatens to cause or perrmit any
- waste to be discharged or deposited where it is, or probably wiil be, discharged into the waters of the state and
creates, or threatens to create, a condition of poilution or nuisance, shall upon order of the re gional board, clean
up the waste or abate the effects of the waste, or, in the case of threatened poliution or nuisance, take other
necessary remedial action, including, but not limited o, overseeing cleanup and abaterent efforts,
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3. Grouwndwater Basin: The Site is located on the Torrance Plain of the West Coast
‘Groundwater Basin (Basin), in the soutlwestern part of the Coastal Plain of Los Angeles
County. Beneath the Site, the first encountered groundwater is estimatad at 54 feet below
ground surface (bgs). The Basin is underlain by a series of aguifers, the deeper of which
are used for drinking water production. These aquifers are with increasing depth, the
Gage aquifer, Lynwood aquifer, and Silverado aquifer. The nearest municipal water
supply well is Jocated approximately 400 feet west of the Site. As set forth in the Water
Quality Control Plan for the Los Angeles Region (the Basin Plan), adopted on June 13,
1994, the Regional Board has designated beneficial uses for groundwater (among which
include municipal and domestic drinking water supplies) in the West Coast Rasin and
has established water quality objectives for the protection of these beneficial uses.

4. As detailed in the findings below, the Discharger’s activities at the Site have caused or -
permitied the discharge of waste resulting in soil, soil vapor, and groundwater pollution,
including discharges of waste to the waters of the state, and nuisance.

SITE HISTORY

5. Property mership and Leasehold Information: Based on information submitted to the
Regional Board by the Discharger, the Site has the following property ownership and
leasehold history: '

a.  According to the Sanborn maps dated 1524 and 1925, the Site was owned and
operated by “Shell Company of California (Kast Property)” beginning in
approximately 1924 until the mid-1960s. The Site was used as a tank farm,
which included three crude oil storage reservoirs, Reservoir Nos: 5, &6 and 7,
Reservoir No.5, the center reservoir, had a capacity of 750,000 barrels of oil
and was under lease to General Petroleum Corporation. Reservoir No, 6, the
southernmost reservoir, had a capacity of 750,000 barrels of oil; and Reservoir
No. 7, the northernmost reservoir, had a capacity of 2,000,000 barrels of oil.
According to Sanborn map notations, the reservoirs had concrete-lined garth-
slopes with frame roofs on wood posts, surrounded by earth levees averaging
20 feet in height with 7 foot wide walks on top. One oil purop house was
depicted on the 1925 Sanborn map within the southem portion of the Site,
Since construction, the Site was used as a crude oil storage reservoir,

b, In 1966, SOC sold the Site to Lomita Development Company, an affiliate of
Richard Barclay and Barclay-Hollander-Curci (BHC), with the reservoirs in
place. The Pacific Soils Engineering Reports dated January 7, 1966; March
11, 1966; July. 31, 1967, and June 11, 1968 documented that: 1) Lomita
Development Company emptied and demolished the reservoirs, and graded the
Site prior to it developing the Site as residential housing; 2) part of the
-conerete floor of the central reservoir was removed by Lomita Development
Company from the Site; and 3) where the reservoir bottoms were left in place,
Lomita Development Company made &inch wide circular trenches in
concentric circles approximately 15 feet apart to permit water drainage to
allow the percolation of water and sludge present in the reservoirs inte the
subsurface.
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¢. In phases between 1967 and 1969, Lomita Development Company developed
the Site into one- and two-story single family residential parcels and sold the

developed lots to individual homeowners.

6. Site Description and Activities: According to information in the Regional Board's file
on- this Site, oil related operations at the Site began in 1923 and ended by the early
1960s. The Site was previously owned and operated by Shell Company of California,
which was subsequently renamed Shell 0il Company, as a crude oil storage facility. The
facility included equipment that pumped the oil to the nearby SOC’s refinery for
processing from three concrete-lined oil siorage reservoirs with a total capacity of 3.5
million barrels. In 1966, SOC closed the Site and SOC sold the Site to Lomita
Development Company, an affiliate of Richard Barclay and Barclay-Hollander-Curci.
Subsequently, Lomita Development Company developed the Site into the Carousel
residential neighborhood, which contains 285 single-family homes. -

7. Chemical Usage: Based on the Phase T Environmental Site Assessment (ESA) dated July
14, 2008 conducted by Shell Oil Products® (SOPUS) consultant, URS Corporation, the
Site was used for the storage of crude oil in all three reservoirs on the property from ai
least 1924 to 1966. Subsequent records indicate that in the 1960s the reservoirs may also
have been used for storage of bunker oil. Ongoing investigations indicate petroleum
hydrocarbon compounds including volatile organic compounds (VOCs) and semi-volatile
organic compounds (SVOCs) are impacted in the subsurface soil, soil vapor, and
groundwater underlying the Site,

EVIDENCE OF DISCHARGES OF WASTE AND BASIS FOR ORDER

8. Waste Discharges: The following summarizes assessment activities associated with the
Site: '

a. In 2007, under the regulatory oversight of the California Department of Toxic
sSubstances Control (DTSC), an environmental investigation was initiated at the
former Turco. Products Facility (TPF). Soil vapor and groundwater were
investigated in areas directly west of the Site and at locations in the northwestern-
portion of the Site. The DTSC-required investigation detected petroleum
hydrocarbons, benzene, toluene, and chlorinated solvents in soil and soil VApOT,
A multi-depth soil vapor survey, which included soil vapor sampling on the Site
at locations coincident with the former Kast Site footprints, detected benzene at
concentrations up to 150 micrograms per liter (ug/l). Benzene was detected at
TPF groundwater monitoring well MW-8, which has a northeast flow direction,
at a concentration of 1,800 pg/l: Therefore, groundwater monitoring well MW-8
i5 located upgradient of the Kast Site, Chlorinated solvents were also detected ai
ihe Kast Site groundwater monitoring well MW-S.

b. The Final Phase I Site Characterization Report dated October 15, 2009, which
was prepared by URS Corporation on behalf of SOPUS showed that soil Impacts .
consisted primarily of petroleum hydrocarbons spanning a wide range of carbon
chains and including Total Petroleum Hydrocarbons (TPH) as gasoline {z), TP

* Shell Oil Products US is the d/b/a for Equilon Enterprises LLC, which is whoily owned by Shell Ol
Company., :
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as diesel (TPHd), TPH as motor oil {TPHmo), benzene, and naphthalene (See
Tables 1, 24, 2B, and 3).

L In June 2009, a subsurface investigation of public streets in the Carousel
neighborhood consisting of ten cone penetrometer/rapid optical screening
tools (CPT/ROST) was performed, The CPT/ROST logs indicated several
locations within the Site with elevated hydrocarbon cencentrations. The
CPT/ROST logs also showed that the highest apparent soil impacts
occurred at depths of 12 feet bgs, 36 feet bgs, and 40 feet bgs.

H. A total of 228 soil samples were collected during the Phase 1 Site
Characterization. The analytical data for soil samples collecied from soil
borings advanced on public strests across the Site (Figure 7) were as
follows:

i. The highest detected concentration of TPH was 22,000 milligrams
per kilogram (mg/kg) and TPHg, TPHd, and TPHmo were £,800,
22,000, and 21,000 mg/kg, respectively;

ii. Benzene, sthylbenzene, toluene, and xylenes were detected in

' concentrations as high as 21,000 micrograms per kilogram
(ngfkg), 32,000 pgkg, 12,000 pg/ke, and 140,000 pelke,
respectively;

iil. SVOCs were detected in concentrations as high as 47 mg/kg of
naphthalene, 38 mg/kg of l-methylnaphthalene, 63 mg/kg of 2-
methylnaphthalne, 12 mg/kg phenanthrene, and 9.0 mg/kg pyrene;
and : ‘ '

1v. Arsenic and lead were detected in concentrations as high as 53.2
mg/ikg and 52.5 mg/kg, respectively,

L. Soil vapor samples collected from a 5-foot depth and greater below the
-public sireets in the Carousel neighborhood indicated elevated benzene
and methane (Figures 3 and 4). Benzene was detected at a maximum
concentration of 3,800pg/!, which exceeds the California Human Health
Screening Level (CHHSL) value of 0.036 pg/l for benzene set for
shallow soil vapor in a residential area. Methane was also detected in
concentrations as high as 59.7 % (by volume) that significantly exceed
its lower explosive limit of 5% (by volume), posing a potential safety
hazard.

c. Between September-2009 and February 2010, residential soil and sub-slab s0il
vapor sampling was conducted ai 41 parcels (Figure 5 a — £ Tables 1 and 2}y and
the results were as follows:

1. Surface and subsurface soil {0 10 10 feet bgs) detected concentrations of
chemicals of concern that sigaificantly exceeded soil screening levels as
follows:
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iu VOCs - Benzene (14,000 pg/ke), tetrachlorcethylene (PCE)
{22,000 pg/ke), 1,2,4-trimethyibenzene (34,000 ng/kg), and 1,3,5-
tritethylbenzene (14,000 ng/kg);

. SVOCs - Naphthalene (18 mg/kg), Benzo{a)pyrene (2.9 mg/kg},
benzo{ajanthracene (0.1 mg/kg), chrysene (027 mgky),
phenaniirene (0.28 mg/kg), and pyrene (0.19 mg/kg); and

iii. Lead was also detected at a maximum concentration of 307 meg/kg.

. The highest detected concentration of TPHg was 5,600 mp/kg, TPHd
wasg 33,000 mp/kg, and TPHmo was 41,000 mg/ke;

L As of September 27, 2010, sub-slab soil vapor samples have been

~ collected from 172 homes in the Carousel neighborhood. Additional
data continues fo be collecied as part of the Phase I Site
Characterization. The validated data from the first 41 homes detected
benzene, naphthalepe, 1,2 4-trimethylbenzene, 1,3,5-trimethylbenzene,
ethylbenzene, p/m-xylenes, tolnene, and acetome, at a maximum
concentration of 4,500 micrograms per cubic meler {p,g/rn) 2,200
pg/m’, 1,000 pg/m®, 1,100 pg/n’, 5,200 y,g/m 700 pg/m’®, 270 pg/im’,
respectively.

d. Between November 19, 2009 and February 15, 2010, additional step-out soil and
soil vapor sampling at the elevated soil vapor sampling locations were conducted
in selected locations bepeath the public streets at the Site. The measured
concentrations for petroleum hydrocarbons in soil wers as follows:

1. The highest detected coneen‘traﬂons of TPHg was 9,800 mg/kg, TPHd .
was 22,000 mg/kg, and TPHmo was 21,100 mg/l{g,

H.  The highest detected concentrations of benzene was 33,000 ug/kg,
Ethylbenzene was 42,000 ng/kyg, toluens was 11,060 pglkg, and }s:yienes
were 140,000 pg/kg, respectively; ‘

Hi.  SVOCs were detected in concentrations as high as 47 mg/kg of
naphthalene, 33 mgfkg of I-methylnaphthalene, 53 mg/kg of 2-
methylnaphthaine 6.1 mg/kg phenanthrene, and 3.9 mg/kg pyrene; and

IV. Arsemc and lead were detected in concentrations as high as 28.2 mg/kg
and 13.6 mg/kg, respectively.

. In July 2009, the installation of six on-site groundwater monitoring wells (Figure
6} were completed and quarterly groundwater monitoring was initiated.
Groundwater was encountered at 53 feet bgs. Groundwater samples from five of
the six wells contained concentrations of benzene at a maximum concentration
of 140 ug/L and trichloroethylene (TCE) at a maximum concentration of 290
#g/l.. One of the monitoring wells (MW-3) contains a free product or a light
non-aqueous phase liguid (LNAPL) with a maximum measured thickness of 9.01
foot as of May 27, 2010.
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9. Sowrce Elimination apd Remediation Status at the Site

a. The results of the initial soil and soil vapor investigation indicate the presence of
elevated methane and benzene at concentrations exceeding the Lower Explosive
Limit and the CHHSL for shallow soil vapor, at several locations beneath the
public streets at the Site. On October 13, 2009, the Regional Board directed the
Discharger to expeditiously design and implement an interim remedial action.

b. On May 12, 2010 the Regioﬂai Board approved SOPUS’s proposed Soil Vapor
Extraction (5VE) pilot test in order to evaluate the use of this technology as a
remedial option for VOUs at the Site,

16, Summary of Findings from Subsurface Investigations

2. Regional Board staff have reviewed and evaluated pumerous technical reports and
records pertaining to the release, detection, and distribution of wastes on the Site
and its vicinity. The Discharger has stored, used, and/or discharged petroleum
hydrocarbon compounds at the Site. Elevated levels of TFPH and other wastes have
been detected in soil, soil vapor and groundwater beneath the Site.

b.  The sources for the evidence summarized above include, but are not limited to:

L. Various technical reports and documents submitted by the Discharger or its
representatives to Regional Board staff, - '

II.  BSite inspections conducted by Regional Board staff, as well as meetings,
letters, electronic mails, and ‘telephone communications between Regional
Board staff and the Discharger and/or its representatives. ‘

Il Subsurface drainage study for the Site reservoirs submitted by Girardi and
Keese, the law firm retained by some of the residents of the Carousel
neighberhood, -

11, Summary of Current Conditions Requiring Cleanup and Abatement

a. Based on the Phase I ESA for the Site dated July 14, 2008 (prepared by URS
Corporation) and the most recent information provided to the Regional Board by
SOPUS: 1) SOC scld the Kast Site to Lomita Development Company, an
affiliate of Richard Barclay and Barclay-Hollander-Curei, in 1966 with the
reservoirs in place; 2) the Pacific Soils Engineering Reports from 1966 to 1968
indicate that Lomita Development Company emptied and demolished the
reservoirs, and residential housing; 3) part of the concrete floor of the central
reservoir was removed by Lomita Development Company from the Site; and 4)
where the reservoir bottoms were left in place, Lomita Development Company
made 8-inch wide circular trenches in concentric circles approximately 15 feet
apart to permit water drainage to allow percolation of water and sludge present
in the reservoirs into the subsurface.
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k. There is no consistent trend in the vertical distribution of detected concentrations
of petroleum hydrocarbon compounds that can be.discerned from soil boring data
to date. Although, the majority. of the aforementioned highest detected TPH
concenirations were obtained from the 2.5-foot depth samples, there were'
multiple locations where the highest concentrations were in the 5-foot or 10-foot
samples. This may be due to the nature of previous development activities by
Lomita Development Company at the Site (i.e., the construction and demolition
of the former reservoirs and site grading in preparation for development of the
residential tract). : ‘

c. On May 11, 2010, Environmental Engineering and Contracting, consultants
hired by Girardi and Keese, conducted exploratory trenching in order to locate
and identify the obstructions that have been frequently encountered during the
advancement of shallow soil borings at many of the residential homes
investigated to date. Regional Board staff observed the encountering of an

. approximately 8-inch thick concrete slab extending at the trench excavation
termination depth of 9 feet, 2 inches. The Pacific Soils Engineering Report
dated January 7, 1966 states that the reservoirs were lined with a “four inch
blanket of reinforced concrete”. These obstructions are presumed to be remnants
of the concrete liners of the former reservoir.

d. Results from the 169 Interim Residential Sampling Reports submitted to the
Regional Board through MNovember 17, 2010 indicate that for surface and
subsurface soil sampling (0 to 10 feet bgs), the cancer risk index estimate is
between 0 and 10 for 107 residential parcels, between 10 and 100 for 60 parcels,
and exceeded 100 for 2 parcels, In the area where the highest cancer index is
documented, SVOCs (ie. Benzo(a)pyrene, benzofa)anthracene,
benzo{b)fluoranthene and chrysene), benzene, and ethylbenzene were the -
primary chemicals of potential concern (COPCs) contributing to the cancer risk
index.

For the Carousel neighborhood investigation, the Regional Roard is using the
most protective cancer risk screening levels recommended by the State and
federal governments, which is one in ore million (1 x 10°%) additional risks. For
screening purposes, the Regional Board routinely uses the most conservative

- (health-protective assumptions) risk based screening levels of 1 x 10 for the

target chemical. This screening level is based on a target risk level at the lower
end of the US Environmental Protection Agency (USEPA) risk management
range of one-in-a-million risk (1 x 10°°) for cancer risk and a hazard quotient of
L ,

The presence of a chemical af concentrations in excess of 8 CHHSL does not
indicate that adverse impacts to human health are occurring or will oceur; but
suggests that further evaluation of potential human health concerns is warranted
{Cal-EP A, 2005). It should also be noted that CHHSLs are not intended 1o “set
... final cleanup or action levels to be applied at contaminated sites” (Cal-EPA,
2005).

¢. Results from the 169 Interim Residential Sampling Reports submitted to the
Regional Board through November 17, 2010 also indicate that for the sub-siab
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soil vapor data collected from the residential parcels, the cancer risk index
estimate was between 0 and 10 for 147 parcels, between 10 and 100 for 20
parcels, and greater than 100 for 2 parcels. The two highest cancer risk index
were estimated as 550 and 120, In most cases, benzene was the primary
contributor to the cancer risk index estimate.

f.  The Office of Environmental Health Hazard Assessment (OEHHA) performed a
guantitative risk evaluation of TPH using surface and subsurface (0 to 10 feet bgs)
soil TPH fractionation data for the 41 residential parcels (Table 3). Based on the
risk calculation, OEHHA estimated maximum exposures for 2 child and compared
the resulting exposure estimates of reference dosages with that provided by DTSC
inferim  guidance dated June 16, 2009, OBHHA concluded that aromatic
liydrocarbons in the C-9 to C-32 mng@ at five parcels exceeded their reference
values for children (Exhibit 1),

g. The San Francisco Bay Regional Water Quality Control Board developed the

- Environmental Screening Level (ESL) as guidance for determining when

concentration of TPH may present a nuisance and detectable odor. The ESL, based

on calculated odor indexes, for residential land-use. is 100 mg/kg for TPHg and

TPHd. The soil TPHg and TPHd data obtained from the Site were detected up to
9,800 mp/kg and 85,000 mg/kg, respeétively, which exceed the ESL.

12. Pollution of Waters of the State: The Discharger has caused or permitted waste to be
discharged or deposited where it is, or probably will be, discharged into the waters of the
state and creates, or threatens to create, a condition of pollution or nuisance. As described
in this Order and the record of the Regional Board, the Discharger owned and/or operated
the site in a manner that resulted in the discharges of waste. The constituents found at the
site as described in Finding 8 constitule “wasie” as defined in Water Code section
13050(d). The discharge of waste has resulted in pollution, as defined in Water Code
section [3050(1). The concentration of waste constituents in soil and groundwater exceed
water quality objactives contained in the Water Quality Control Plan for the Los Angeles

Legion (Basin Plan), including state-promulgated maximum contaminani levels. The
presence of waste at the Sife constitutes a “nuisance™ as defined in Water Code section
13050(m). The waste is present at concentrations and locations that “is imjurious fo
health, or is indecent, or offensive to the senses, or an obstruction io the free use of
property, so as io interfere with the comfortable enjoyment of life or property . . . and
Jalffects at the same time an entive community or neighborhood, or any considerable
number of persons, although the extent of the annoyance or damage inflicted upon
individuals may be unequal.”

13, Need for Technical Reports: This Order requires the submiftal of technical or

' monitoring reports pursuant to Water Code section 13267°. The Discharger is required
to submit the reports because, as described in the Findings in this Order, the Discharger
is respensible for the discharge of waste that has caused pollution and nuisance. The
reports are necessary to evaluate the extent of the impacts on water quality and public
health and to determine the scope of the remedy.

* ‘Water Code section 13267 authorized the Regional Board to require any person who has discharged,

discharges, or is suspect of having discharged or discharging, waste to submit technical or monitering
program reports.
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13, Although requested by the Discharger, the Regional Board is declining to name additional
potentialty responsible parties (PRPs) to this Order at this time. Substantial evidence
. indicates that the Discharger caused or permitied waste to be discharged into waters of state
and is therefore appropriately named as a responsible party in this Order. However, the
Regional Board will continue fo investigate whether additional PRPs (including, but not
limited to, Lomita Development Company, Richard Barclay, Barclay-Hollander-Curci,
and/or any of its successors) caused or permitted the discharge of waste at the Site and
whether these or other parties should be named as additional responsible parties to this
Oraer or 2 separate Order. The Regional Board may amend this Order or issue a separate
Order in the future as a result of this investigation. Although investigation concerning
additional PRPs is ongoing, the Regional Board desires to issue this Order as waiting will
only delay remediation of the Site,

14, The Discharger, in a letter to the Regional Board dated May 5, 2010 (Exhibit 2), stated that
it is considering a variety of potential alternatives that can be applied at specific parcels and
in the public streets in order to avoid environmental impacts and aveid any significant risks
to human health at this Site. The Discharger also indicated that if it becomes necessary for
residents to relocate temporarily to perform this work, the Discharger will take appropriate
steps to minlmize any inconvenience and compensate them for any resulting expenses,

15. Issuance of this Order is being taken for the protection of the environment and as such is
exempt from provisions of the California Environmental Quality Act (CEQA) (Pubic
Resources Code section 21000 et seq.) in accordance with California Code of Regulations,
title 14, sections 15061(b)(3), 15306, 15307, 15308, and 15321. This Order generally
requires the Discharger to submit plans for approval prior 1o implementation of cleanup
activities at the Site. 'Mere submittal of pians is exempt from CEQA as submittal will not
cause a direct or indirect physical change in the environment and/or is an activity that
cannot possibly have a significant effect on the environment. CEQA review at this time
would be premature and speculative, as there is simply not encugh information concerning
the Discharger’s proposed remedial activities and possible associated environmental
impacts. If the Regional Board determines that implementation of any plan required by this
Order will have a significant effect on the environment, the Regional Board will conduct

- the necessary and appropriate environmental review prior to Executive Officer approval of
the applicable plan.

16. Pursuant to section 13304 of the California Water Code, the Regional Board may seek
reimbursement for all reasonable cogts to oversee cleanup of such waste, abatement of the
effects thereof, or other remedial action. :

THEREFORE, I'T IS HEREBY ORDERED, pursuant to California Water Code section 13304
and 13267, that the Discharger shall cleanup the waste and abate the effects of the discharge,
including, but not limited to, total petroleum hydrocarbons (TPH) and other TPH-related wastes
discharged to soil and groundwater af the Site in accordance with the following requirements:

1. Complete Delineation of On- and Off-Site Waste Discharges: Completely delineate
the extent of waste in soil, soil vapor, and groundwater caused by the discharge of
wastes including, but not limited to, TPH and other TPH-related waste constituents at
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the Site into the saturated and unsaturated zones, Assessment has been ongoing under
Regional Board oversight, but assessment is not yet complete. If ongoing
reinterpretation of new data derived from the tasks performed suggests that
modification or expansion of the tasks approved by the Regional Board is necessary for
complete assessment, the Discharger is required to submit a work plan addendumda).

2. Continue to Conduct Groundwater Monitoring and Reporting:

a. Continue the existing quarterly groundwater monitoring and reporting program
previously required by the Regional Board, and

b. As new wells arc installed, they are to be mmcorporated into the existing
groundwater monitoring and reporting program :

3. Conduct Remedial Action: Initiate a phased cleanup and abatement program for the
cleanup of waste in soil, soil vapor, and groundwater and abatement of the effects of
the discharges, but not limited to, petroleurn and petroleum-related contaminated
shallow soils and pellution sources as highest priority.

Shallow soils in this Order are defined as soils found to a nominal depth of 10 feet,
where potential exposure for residents and/or construction and utility maintenance
workers is considered likely (Ref Supplemental Guidance for Human Health
Multimedia Risk Assessments of Hazardous Waste Sites and Permitted Facilities —
CalEPA 1996).

Specifically, the Discharger shall:

a. Develop a pilot testing work plan, which includes 1) evaluation of the
feasibility of removing impacted soils to 10 feet and removal of contaminated
shallow soils and reservoir concrete slabs encountered within the uppermost 10
feet, including areas beneath residential houses; and 2) remedial options that
can be carried out where site characterization (including indoor air testing) is
completed; 3) plans for relocation of residents during soil removal activities,
plans for management of excavated soil on-site, and plans to minimize odors
and noise during soil removal. The Discharger is required to submit this Pilot
Test Work Plan to the Regional Board for review and approval by the
Executive Officer no later than 60 days after the date of issuance of this Order.
Upon approval of the Pilot Test Work Plan by the Executive Officer, the
Discharger shall implement the Pilot Test Work Plan submit the Pilot Test
Report that includes the findings, conclusions, and recommendations within
120 days of the issuance of the approval of the Pilot Test Work Plan.

b.. Conduct an assessment of any potential environmental impacts of the residual
concrete slabs of the former reservoir that includes: (1) the impact of the
remaining concrete floors on waste migration where the concrete floors might
still be present; (2) whether there is a need for the removal of the concrete; and
(3) the feasibility of removing the concrete floors beneath (i) unpaved areas at
the Site, (ii) paved areas at the Site, and (iii) homes at the Site, The Discharger
is required to submit this environmental impact assessment of the residual
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concrete slabs to the Regional Board no later than 30 days after the completion
of the Pilot Test,

o. Prepare a full-scale impacted soil Remedial Action Plan (RAP) for the Site.
The Discharger is required to submit the RAP to the Regional Board for
review and approval by the Bxecutive Officer no later than 60 days after the
date of the Executive Officer’s approval of the Pilot Test Report.

I. The RAP shall include, at 2 minimum, but is not Hmited to:

i. A detailed plan for remediation of wastes in shallow soil that
will incorporate the results from the Soil Vapor Extraction
Filot Test currently being performed.

ii. A plan to address any impacted area beneath any existing
paved areas and concrete foundations of the homes, if
warranied;

iii, A detailed surface containment and soil management plan,

iv. An evaliation of all available options including vroposed
selected methods for remediation of shallow secil and seil
vapor; and

v. Continvation of interim measures for mitigation according to
the Regional Board approved Interim Remediation Action
Plan (IRAF). :

vi. A schedule of actions to implement the RAP.

1. The RAP, at 2 minimum, shall apply the following guidelines and Policies
to cleanup wastes in soil and groundwater. The cleanup goals shall
inchde:

i. Soil cleanup goals set forth in the Regional Board’s Inferim
Site Assessment and Cleanup Guidebook, May 1996, waste
concentrations, depth to the water table, the nature of the
chemicals, soil conditions and texture, and atienuation
trends, human health protection levels set forth in USEP4
Regional  Screeming  Levels  (Formerly  Prelimingry
Remediation Goals), ~for evaluation of the potential
infrusion of subsurface vapors (soil vapor) into buildings
and subsequent impact fo indoor air quality, California

 Environmental Protection Agency’s Use of Human Heath
Screening Levels (CHHSLS) in Evaluation of Contaminated
Properties, dated January 2005, or its latest version, and .
Total Petroleurn Hydrocarbon Criteria Working Group,
Volumes 1 through 5, 1997, 1998, 1999; Commonwealth of
Massachusetts, Department of Environmental. Protection,
Characterizing Risks Posed by Petroleum Contaminated
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Sites: Implementation  of MADEFP VPH/EPH opproach,
MADEP  2002; Commonwealth of Massachusetis,
Department  of Environmental Protection, Updated
Petroleum Hydrocarbon Froction Toxicity Values for the
VPH/EFPH/APH Methodology, MADEP 2003;
Commonwealth  of  Massachusetts, Department of
Environmental Protection, Method for the Determination of
Air-Phase Petroleum Hydrocarbons (APH) Final, MADEP
2008, Sail vapor sampling requirements are stated in the
DTSC Interim Guidonce and the Regional Board’s Advisory
— Active Soil Gas Investigations, dated January 28, 2003, or
its latest version, DTSCT’s Guidance for the Evaluation and
Mitigation of Subsurface Vapor Intrusion to Indoor Air,
revised February 7, 2005, or its latest version, USEPA Risk
Assessment Guidance for Superfund, Parts A through E;
USEPA User’s Guide for Evaluating Subsurface Vapor
Intrusion  into' Buildings, 2003; USEPA Supplemental
Guidance for Developing Soil Screening Levels for -
Superfund Sites, 2002; USEPA Supplemental Guidance for
Comparing Background and Chemical Concentrations in
Soil for CERCLA Sites, 2002; CalBPA Selecting Inorganic
Constifuents as Chemicals of Potential Concern at Risk
Assessments at Hazardous Waste Sites and Permitted
Facilities, CalEPA DTSC, February 1997; CalBPA Use of
the Northern and Southern California Polynuclear Aromatic

: Hydrocarbons (PAH) Studies in the Manufactured Gas Plant

Site Cleanup Process, CalEPA DTSC, July 2009 Cleanup
goals for all contaminant of concems shall be based on

' residential (i.e., unrestricted) land use.

Groundwater cleanup goals shall at & minimum achieve
applicable Basin Plan water quality objectives, including
California’s Maximum Contaminant Levels or Action
Levels for drinking water as established by the California
Department of Public Health, and the State Water Resources
Control Board’s “Antidegradation Policy” (State Board
Resolution No. 68-16}, at a point of compliance approved by
the Regional Board, and comply with other applicable
implementation programs in the Basin Plan.

The  State - Water  Resources  Control  Board's
“Antidegradation Policy”,which requires attainment of
background levels of water quality, or the highest level of
water quality that is reasonable in the event that background
levels cannot. be restored. Cleanup levels other than
background must be consistent with the maximum benefit to
the people of the State, not unreasonably affect present and
anticipated beneficial uses of water, and not result in
exceedence of water quality objectives in the Regional
Board’s Basin Plan,
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v, The State Water Resources Control Board’s “Policies and
- Procedures for Investigation and Cleanup and Abatement of
Discharges Under Water Code Section 13304 (State Roard
Resolution No. 92-49), requires cleanup 1o background or
the best water quality which is reasonable if background
levels cannot be achieved and sets forth criteria to consider
where cleanup to background water quality -may not be
- reasonable.

1. The Discharger shall submit site-specific cleanup goals for residential (i.c.,
anrestricted) Jand use for the Executive Officer’s approval concurrent with
the submittal date of the-Pilot Test Report. The proposed site-specific
cleanup goals shall include detailed technical rationale and assurnptions
underlying each goal. ' '

IV.-Upon approval of the RAP by the Executive Officer, the Disch&rger shall
implement the RAP within 60 days of the issuance of the approval of the
RAP.

d. Continue to conduct residential surface and subsurface soil and sub-slab soil
vapor sampling under the cwrrent Regional Board approved work plan dated
September 24, 2009, I the ongoing reinterpretation of new assessment data
derived from the tasks described in the work plan suggests that modification or
expansion of the tasks proposed in the RAP is necessary for complete cleanup,
then the Discharger shall submit addenda to the September 24, 2009 work plan
to the Regional Board for review and approval by the Executive Officer no _
later than 60 days of the date of issuance of this Order.

e. If the ongoing groundwater moniforing  and investigation warrants, the
Discharger shall: [ o :

L Install new wells in order to complete the groundwater monitoring
well network and to fully delineate the impacted groundwater plume,
and ' ‘

il Prepare a detailed impacted groundwater RAP. The Regional Board
will set forth the due date of the groundwater RAP at a later date, '

4. Public Review and Invelvement:

a. Cleanup proposals and RAP submitted to the Regional Board for approval in
compliance with the terms of this Order shall be made available fo the public
for a minimum 30-day period to allow for public review and comment, The
Regional Board will consider any comments received before taking final action
on a cleanup proposal and RAP. '
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b. The Discharger shall encourage public participation. The Discharger is
required to prepare and submit a2 Public Participation Plan for review and
approval by the Executive Officer, with the goal of having the Regional Board
provide the stakeholders and other interested persons with:

L. Information, appropriately targeted to the literacy and translational
needs of the community, about the investigation and remedial
activities concerning the discharges of waste at the Site; and

H. Periodic, meaningful opportunities fo review, comment upon, and to
influence investigation and cleanup activities at the Site.

. Public participation activities shall coincide with kev decision making points
throughout the process as specified or ag dm@cmd by the Executive Officer of
the Regional Board.

5. Time Schedule: The Discharger shall submit all required technical work plans and
repoits by the deadlines stated in this Order, which are summarized in Table 4, As
field activities at this Site are in progress, additional technical documents may be

“required and/or new or revised deadlines for the technical documents may be issued.
Therefore, Table 4 may be updated as necessary. The Discharger shall continue any
remediation or monitoring activities until such time as the Executive Officer
determines that sufficient cleanup has been accomplished to fully comply with th13
Order..

6. The Regional Board’s authorized representative(s) shall be allowed:

a. Enity upon premises where a regulated facility or activity is located,
conducted, or where records are stored, under the conditions of this Order;

b. Access to copy any records that are stored under the conditions of this
Order;

. Access to inspect any facility, squipment (including monitoring and control
equipment}, practwes or operations regulated or mquxreci under this Ouder;
and

d. The right to photograph, sample, and monitor the Site for the purpose of
ensuring compliance with this Order, or as otherwise authorized by the
California Water Code,

7. Countractor/Consultant Qualifications A California hcensed professional civil

 engineer or geologist, or a certified engineering geologist or hydrogeologist shall
conduct or direct the subsurface investigation and cleanup program. All technical
documents required by this Order shall be signed by and stamped with the seal of the
above-mentioned qualified professionals,

8. This Order is not intended to permit or aliow the Discharger to cease any work
required by any other Order issued by this Regional Board, nor shall it be used as a
reason to stop or redirect any investigation or cleanup or remediation programs
ordered by this Regional Board or any other agency. Furthermore, this Order does
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not exempt the Discharger from compliance with any other laws, regulations, or
ordinances which may be applicable, nor does it legalize these waste treatment and
disposal facilities, and it leaves unaffected any further restrictions on those facilities
which may be contained in other statues or required by other agencies.

The Discharger shall submit 30-day advance notice to the Regional Board of any
planned changes in name, ownership, or control of the facility; and shall provide 30~
day advance notice of any planned physical changes to the Site that may affect
compliance with this Order. In the event of a change in ownership or operator, the
Diischarger also shall provide 30-day advance motice, by letter, to the succeeding
owner/operator of the existence of this Order, and shall subiit a copy of this
advance notice to the Regional Board,

Abandonment of any groundwater well(s) at the Site must be approved by and
reported to the Executive Officer of the Regional Board at least 14 days in advance,
Any groundwater wells removed must be replaced within a reasonable time, at a
location approved by the Executive Officer, With written justification, the Executive
Officer may approve of the abandonment of groundwater wells without replacement.
When a well is removed, all work shall be completed in accordance with California
Department of Water Resources Bulletin 74-90, “Cahfemm Well Standards,”
Momi‘ermg Well Standards Chapter, Part 111, Sections 16-19.

The Regional Board, through its Executive Officer or other delegate, may revise this
Order as additional information becomes available. Upon request by the Discharger,
and for good cause shown, the Executive Officer may defer, delete or extend the date
of compliance for any action required of the Discharger under this Order, The
authority of the Regional Board, as contained in the California Water Code, to order
investigation and cleanup, in addition to that described herein, is in no way limited
by this Order.

Any person aggrieved by this action of the Regional Board may petition the ST&‘E@
Water Resources Control Board (State Water ‘Board) to review the action. in
accordance with Water Code seetion 13320 and California Code of Regulations, title
23, sections 20350 and following. The State Water Board must receive the petition by
5:00 p.m., 30 days after the date of this Order, except that if the thirtieth day
following the date of this Order falls on a Saturday, Sunday, of state holiday, the
petition must be received by the State Water Board by 5:00 p.m. on the next business
day. Copies of the law and regulations applicable to filing petitions may be found on
the Internet at:
http:/fwww.waterboards.ca.gov/public_notices/petitions/water quality
or will be provided upon request. :

Failure to comply with the terms or conditions of this Order may result in imposition
of civil liabilities, imposed either administratively by the Regional Board or -
judicially by the Superior Court in accordance with Sections 13268, 13308, and/or
13350, of the California Water Code, and/or referral to the Attorney General of the
State of California.

Mone of the obligations imposed by this Order on the Discharger are intended to
constitute a debt, damage claim, penalty or other eivil action which should be limited
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or discharged in a bankruptey proceeding. All obligations are imposed pursuant to the
police powers of the State of California intended to protect the public health, safefy,
welfare, and environment.

Ordered by: L TS Date: YAy
Deborah ¥ iimi‘a%ﬂ
Chief Deputy Bxecutive Officer
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TARLE 4 0%
Sumimary of Soll Sampls Anslyiics! Bevuits. WOls, BYOLs, and TP
Adderdurm o the IRAP- Further Site Chavacterization Report
Former Kast Propery

LOMGATION dags RS EMIEAY TELEVORAY BABBVERAT
SABPLE DATE BP0 HHR I
SAMPLE DEPTH, B hgs 2.5 B 18
SARPLE HARE PAGHVORATLE  2440VDBAT-E  BI4BVLEAT-16
SAMPLE DELIVERY GROUF [8DG) FRathd uni 58015 g0ty RLEE T
1. 24-Vrimsothy beazens R A 9,700 EER
1E SV eimsthy Senzens 5,308 kil 1Z.008
Apiony = GG < 4EB0 <TI0
Benzgng TEDGY 2500 3500
Chiorobenzens < B8 . 5 5 < 390
cla-1,2-Dichisronibane < B < {5 < F20
Cumpne Isopropytbanzons) 4,666 4,800 &,308
Ethylbenzone 12,800 12,000 9,000
ot iyl tart-Buly Sthor . - < 16 < 378 < 444
Haphihinlena BWBSOR  pukg 7,300 7,200 #,800
a-Butythonzons 2,860 2,600 6,100
M@famvpy#m&mm 2,500 1,800 &.000
Prapylbonzans 5,200 400 8,800
seb-Butylbeneony 2,900 7.500 3,508
wit-Bulyibonzons 94 {20 W 226
Toluorne < 84 < 85 < 220
iyt Aveltaty < 800 < 8B40 « 200
Avlonps, Tolsd ¥ 2500 56,000
-Mothyingphtheione % 9.9 W3
-Wethyinaphibatons 28 16 2
Fluorsns < 4.0 <54 < %8
Naphihalane SEZIEC ity 1 75 4
Phunanitrens 7.4 < B <E8
Pyrang 5.0 <480 <A
TR 28 Gasoling Frdigda R 3,509 2500 5,006
TPH an Motor D MBS i 5,100 [d104] 5,700
TFH as Closad SYYBOTER Ty 86500 6.600 8,400
Hotwe:

Bold toxt indicates results shove faboratery sepeting ki,
WOk = ncrograms pes kikogram

mgikg = milbgrams pac kingeam

ft bgs = feet below groend suriace

Page 1 of



TABLE 20

Sumimary of Boll Vapor Analytical Regults - VOOS and Fhiod Gases

HRAP Further Bite Charastorizstion

Boll tent intiontes results sbove lebaratory reptding Hmik.

i’ = MICIGgramE Der cuble metor

Yo = (RO

8 = Compount defecied 16 sssonsier aboralory method black teborstory Glenkiliag)

J = Estimated vatue {iaboraiery qusiified)

b = Compound detecied » associaied igborstory melhod biank {quatified during valicklion)
¢ = Esthated value (euatified diring valdation ag e sesolf is ponsibly bigsed highs

E = Estivaled value Rasull encoeded isivument cakbration range during analyss
FYBGS » Feet below ground swrfacy

Page 1 ol 1

Former Kast Properly

LOCATHON NAME T4 EVORAS 246-EV.05AS 744 -5Y-05AT
SAMPLE DATE PIEIRGEY 20407040 242010
SAMPLE DEPTH, FT BGS 2.4 % 1%
SAMPLE NAME MABWHEASEE  244.5VOSAGE 244.3V0SAT-T0
SAMPLE DELIVERY GROUS (SDG) Euthod Ui 10T 20AB 10 EBAIG HII120AIG
.24 Trimethy lhenzons o < 2600 $1060
15,6 Trimothylbenzenn < B2OD < 2850 BHG0
d-Bihyhobuens 17800 < 2800 20060
Bonneny 350000 § 4IB00G § SRG000
Cumeng iia‘ﬁpé&mpyih&uzméﬁ TH0E G206 Rl

§ Cyfiohonznn 1HBGR00 | STOH0 | 2700000 E
Ethyibenzens LR LN 44060 a&600
Hoptony YOI UG et <2400 120800
Heirans 180506 | 300§ oty
thupihthatone 8 4 by o4 b 38004 b
wolperne ' 20080 < 2500 = 4000
plin-Rylens 1{6oon < 2500 120009
Propyibanzone HEh] g360 15000
Toluony 13000 % 2200 © 4200
Carbon Dlonkie g2 .39 i1
Wethang D845 % 23 2.066 %5
Chrygen 4.5 20 13
Hows:




Tabla 3
Maximum Concentrations of Allghatle and Arematic Hydroearbons by Hydrooarbon Fractionaton
at indbvidusl Proporiles

Bliphatics | Aramotics | Allghetlse | Aromatics | Aliphatics | Aromatios
Sirgat Mame Houss No Units (C5-08) | (08-S0 | {09 - U8 | {O0 - 01 [0 - G830 1017 - 03

FAdTH 4T 361 TG ) al by NI 42 5
FAATH 5T 561 MG D ND HEF ) 3 7h
PAGTH BT R WG { B4 ) v 3G i ZaiE
FEGTH 5T 387 BAGAT i NE Sy 17 &1 50
TAGTH A FACHRLLS N :

MARECLLA AVE Jaaty BACH

I SEFEE L4 AVE 8 FE BATSHLTS

WARBELLA AVE | Zaadl AL P}

MARBELLA AVE 26517 SACIFIT 413

WARBELLA AVE e [ 440 TS0
TRARBELLA AVE AL S @ 130

HERTUNE AVE D440 BAGALG %4 189

SECTURE AVE DE40E MGG ) G4

HEFTUNE AVE ZESGT | MGIRD g4 G

HEFTUNE AT 24658 | MG [ ; 300

O TLME AVE FATEE WG 65 § 0 e 1 agnw

HEF TLNE AVE FATRE L MAGA B i MO fi7)

HEPTURE AVE ST MGG B ML N0 37

WEETLNE &VE P47 B TiE JE] 2900 PG 180D

HEFTUNE AVE 2459% EACAKT wE [ Py ML 10

MEPTUNE AvE T4 Moss L oan B P ] i

HEPTINE AVE 247 WAL R B FE e 1%

FARARMA AVE 24408 MGG Wi i Pty 55 ) FEQ
PARIR A AVE 24630 BASHHE ) [} 03 [N] MO HE L
PAMNARA BVE TS0 BACHG Pk Ly Bif: My MO Fiid
FARLARRA AL 4538 MOMG ] RO e 17 48 S G
PANARA AVE DETOR 5 MWD § 7B 4. 108 AR 5104 s
PARAMA JE 4704 BACG KT 5.6 [R5 14 e o8 )
PAMAMN AWE FAB0G BT A% 35 Cung B30 40 L0
PRHARS AVE 4823 WGIRG 246 WD g1 L kan E50 1800
FANARA AYE DAL BAGAG WD [ BEY i a8 L
RAVENNA AYE 24402 WGEAG g3 1 En E50 ) Fyas] 730
BEVENNA AVE GAA1E MEMG 1. 5 0.3 B4t 150 2045 140
FEAVERNA AVE ARE1E BAGAD 1.2 F o4y FH0 55 150 BO0
FEAENNA AVE 24423 WG THS 25 B2 B 00 B
BAVERMA AYT 53T WG 7 015 100 250 244 B
RAVERMA AVE ARNT RGIHG WE [ Bl B 15 NE
RAVENNA AVE 4643 RALSRG 76 HD EO0 St B0 780
RAVERNA AVE S FH0 MGG [¥1%) i 15 67 SEG 46
TAVENNA AVE 4TI MGG 13 0043 140 130 ZiRi 60

Mote: The concentrations shown are e maximum conceniration dotecias et aseh prenarty,

The maximum consentration of stipheth or spematic RydrosaBons in o parileutar carhon-cheln rangs may
oot gicout ko the same sempie 62 the wilkimuem concentrations in o @iffersnt sorbon-chain i .




Table 4: Target Schedule

| Eeimaied Target Hrhedule
Task P Biart Complation | {on, ahead Cordnents
_ Date Cate v beibed
ot Testing Weark Plan osf 1 OhtOMH Within 60 days of the lksuance of the
[ofi18)
Regionai Board review of Piot Testing Work Plan 95/ G711 Regional Board reviews Report and
: msues Response and approval
Pilot Test Repart TR | LT Emat Repod due within 120 days with a bi
; imanthly progress reporting
Environmental npact Assessment {EIA) Report MA 2T '%‘@if‘i‘ié{iﬂ 30 a!ayé? of ihé""u'ééﬁ'ﬁteiiﬁn of the
iBilot Testing Hepor
Regionat Board Review of Pliot Test and Bl Repors TUORIL | GTERAE IReview of Plolot Test & Bt Reports and
Response
Site- Spedfic Cleanup Goals (SSCE) NA T Due date is cencuifent with the Pilot Test
Report due date.
136 day Public Raview of 530G 108 | 12i08H
Reredizl Action Plan (RAP) Loviz Lo oyTing Within 30 days of the completion of the
Plat Testing Repor
i day Public Review of RAF 831212 B4i12h2
Regional Board Review of Remedial Action Plan (4713112 061342
implemeniation of RAFP G820 2
Cluarterly Monitoring Frogram
Groundwater Monitoring end Reporting | On gaing

Motes: (1) Dates are considend estimales and subjec] [0 revision in response 1o eveiving feld
coriditions and potentiat weather-related detays.
(2} Projest schedule econciled/updated b the end of sach calendar monily,




Exhibit 1

gzard Assessment

Office of Environmental Healtl
Loww B, Depton, PhE., Direcior
Viendiguurtors & P08 § Sireed » Suevemionta, {nlifornis 95814
Blafling Addressy P Bon 4039 o Sueremente, €alitornin 950124010
Gaklrnd Offlce © Mailing Address: 1515 Clay Strect, 18 Fione o Orldand, Coliforais 94612

bande 8. s Aralid Schwarsenenper
Sereetary fir Envirowsrmist Pretecfen Lreirivn

MEMORANDUM

Tis: Or. Teklewold Avalew
Engineering Geolagist
Regional Water Quality Control Board
320 West 4" Steet, Suite 200
Los Angeles, CA 80013

FROM: James C. Carlisie, D.V.M., M.Sc.,
Lead Staff Toxicologist
Integrated Risk Assessmant Branch

DATE: May 18, 2010

SUBJECT: TPH DATA FOR 41 HOMES AT THE FORMER KAST SITE N CARSBON,
CA (R4-09-17) OEHHA # 880212-01

Pocument reviewsd
«  Memo: "Kast TPH Data for 41 homes” dated Aprit 8, 2010.
Site characterization

¢ Analytical deta for TPH in soils data are supplied for 41 homes. Sample depths
ara not always stated but those that are provided are either 0.5 or § feet

Hazard Assessment

Based on the data in the mamo, | estimated maximum axposures for a child and
cormpared the resulfing exposure estimates to DTSC reference dosages (RfDs).
e Ini the table below, columns 3-8 show the maximum TPH concentrations
detected at each property.
e Columns 8-14 show the corresponding TPH ingestion by a 15 kg child
ingesting 200 mg soil per day.
o Columns 1520 show the corresponding hazerd quotients for a 15 kg child,
obtained by dividing the dally ingestion by the reference dose. Hazard
quotients exceeding unily are in bold font,

Calilorpis Envirommental Profection Apency

The energy chuflenge facing Colifurnt i resl, Every Colifesion teeds to tube it acton i redare PEECRY CORH i

m Feoietodd v Kevyolof Poper
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Exhibit 2

Shell OH Company

Way 5. 2010 Cinie Bhell Plazs
218 Loulsiana Street

Bis, Tracy Egoscue Houston, TX 77002
Executive Officsr Tet {T13) %41 5128
California Regional Water Cluality Control Boarg Emal ed platt@shel com
Los Angeles Region internet hiipfwiny. shell com

320w, 4™ Street, Suite 200
Los Angeles, CA B0013

Refersnce: Former Koast Proparty, Carson, Galifornia
Jite Cleanuy Ho, 1238; Site 1D 20452450

Dear Ms Egoscus:

As you know, during the past severst monthe, Shell Ol Company employees and confractors
have worked tirelessly to investigale and address the emwironmental issues at the former Kast
Propery. To date, we have sampled i spproximately one-third of the hiomes in tha Carouss!
neghbiorhood, and we will continue our work in conjunction with the RWQCE, based upon
applicable and appropriste scientific sng regulalory standards that are protective of human
haaith and the srvironment. Like the RWILCE, our goal is to protect the residents of the
Cargusel neighborhood and address the environmental issuas, whits minimizing disruption to
residents and preserving the integrity of the community,

Although elevated levels of compounds of concem {COCs) have been found beneath the
streete and &t certaln residentisl praperliss, based on ihe data collecied so far, there is no
imeninent tisk to residents or the public in the Carousel neighborhood, Also, while Shall's
mvestigation is not yel compiete, it does net appear at this time that there is any significant off.
sie migration of soil mpacts or soil vapor iepacts from the former Kast Property,

Cur approach, which is to develop a coherent conceplual framework for the mitigation and
remediation of the Carousel neighborhood, is consistent with the RWGQCH's guidelines providing
{or a prancipled, phased approach ko investigating and remedisting environmental impacts
Specificaily, this approach follows the guidance set oul in the State Water Resources Caontrol
Board's Resotulion 82-49. tn accordance with these guidelines, i Includes "an evaluation of
cleanup alternaiives that are Teasible af the sife” and consistent with the maximum benalit o the
people of the State. Because the soll and groundwater assassmend 18 ongoing, a Wl svaluaton
of cleanup allernatives is premative at this time.

Neveriheless, we are considering a variety of polential sliernatives that can be applied al
specific properties and in the public sireets in order 1o address environmentat impacts and avoid
any significant risk lo humen health in the Larouset neighborood, For example, Shell hag
submitied a work plan for the soil vapor exiraction pilot lest, While avaluating alternatives, we
place a priorily on keeping the community intact and milnimizing any disruplion to residents of
the Carousel community I it becomes necassary for residents (o relocale lemporarily to
pedorm this work, Shell will take appraprigle steps lo minimize any inconvenience and
compensate them for any resuliing expenses. We are alzo sengitive (o the residentis’ concerns
about thelr propeny values end are openlo 8 disfogue with the RWOCE regarding these issues,




n adddition, Shetl is sentinuing to monitor the groundwater to ensure that there are no significant
impacls emansting from the former Kast Property. In this regard, it is essential that
groundwater conditions both up-gradient and down-gradient be evaluated, To data, our
wvestigalion suggesis hat groundwaler up-gradient of the former Kast property is significently
contaminated. One potential source of this contamination appears 1o be the former Fletoher Ol
Refinery, which we understend the GCourty Sanitation District i remedisting.

e look forward to further dialogue with the RWOOE regarding ihe draft Feasibility Study
outline, recently submitted, as well 28 the Sits Conceptual Model, to be submitted fater this
monit. The Site Conceptual Model wili wrovide {1) an overview of our investigation efions o
date; (2} sdditional information regarding polential on and off-site sources for the COCs, and (3
2 revisw of the availzble oplions for remediation of the former Kast proparty.

We appreciate your leadership on this project.

Willara E. Piatt
Manager, Erwironmenial Claims
Shell Off Company




California Regional Water Quality Control Board
Los Angeles Region

320 West Fourth Strest, Suite 200, Los Angeles, California 90013

213) 574-6600 © Fax (213 -6640
Linda 8, Adams (213) ax (213) 576

http /iwwor waterboards.ca.goviiosan geles Rdmund . Brewn Jr
Acting Secretary for . G ’ ’
Environmenial Protection overnor
March 11,2011
Mr. Edward E. Freed _ ' : Certified Mail
Sheil O3 Products US _ ‘ Eeturn Receipt Requested
Environmental Services Company Clairm No.7009 0820 0001 6811 7806

20945 8 Wilmington Ave,
Carson, CA 9*{}8JO

CLEAMNUP ANE ABATEMENT ORDER N@ RA-201 5 @Mé FORMER KAST PROPERTY TANEK
FARM LOCATED SOUTHEAST OF THE INTERSECTION OF MARBELLA AVENUE AND EAST
244" STREET, CARSON, CALIFORNIA {SCP NQO. 1230, SITE ID NO. 2640330, FILE NO. 11-043)

Diear Mr. Freed:

Enclosed please find Cleanup and Abatement Order (CAC) No. R4-2011-0046, directing Shell Oil Company
to assess, monitor, and cleanup and abate total petroleurn hydrocarbons and other contaminants of congcern
discharged to soil and groundwater at the former Kast Property Tank I‘arm (currently the Carouse] neighborhood)
located southeast of the intersection of Marbella Avenue and East 244™ Street, in Carson, California. Note that I
have made several clarifying revisions to"the proposed CAQ consistent with the comments and responses
provided with the proposed Order for my review and applicable law and policies.- Thase revisions are minor,
non-substantive and do not reqmre recirculation of the CAO for comments,

This CAQ is issued pursuant to the authority of the Regioﬁal Water Quality Control Board, Los Angeles Region,
set forth in sections 13304 and 13267 of the California Water Code. Pursuant to California Water Code section
13350 and 13268, failure to comply with any of the requirements contained in this CAO may result in the
assessment of administrative civil liability of up to $5,000 per day in which the violation occurs. These civil
liabilities may be assessed by the Regional Board for failure to comply, beginning with the date that the violations
first {Jccm“fed and without further warning. The Regional Board may also request that the Attomey General seek

judicial civil Liabilities, or injunctive relief and/or request the Uniled States Atiorney, appropriate county District
Attorney, or City Attorney seek criminal prosecution. ‘

i you have any questions, please contact the project manager, Dr. Teldewold Aysalew, at (213) 576-6739
{tayalew@waterboards.ca.gov), or Ms. Thizar Tintut-Williams, Site Cleanup Unit TIT Chief, at (213)
576-6723 (twilliams@waterboards.ca.gov).

Sincerely, ,

L
Deborah 1. Smith ‘
Chief Deputy Executive Officer

Enclosure: Cleanup‘ and Abatement Order No. R4-2011-0046
e List '

California Environmental Protection Agency

/g%’ded Paper




ir. Edward E. Freed . S March 11, 2011
Shell O Products U5 '

List
Laura Richardson, Honorable Congresswoman, US House of Representatives, California’s 37" District
My, Mark Ridley-Thomas, Supervisor, Second District County of Los Angeles
Jenny Oropeza, Senator, 28" Senate District '
Warren T, Furtani, Assembly member, 55" Assembly District
Jim Dear, Mayor of Carson
Sheri Repp-Loadsman, City of Carson
¥y Traong, City of Carson
Jennifer Fordyce, Office of Chief Counsel, Stats Water Resources U:mtrol Board
Alexander Morelam, LAUSD
Patrick Schanen, LAUSD
Jerome G. Groomes, Carson’s City Managear
James Carlisie, Office of Environmental Health Hazard Assessment
Robert Romero, Department of Toxic Substances Control
Wendy W, Arano, Department of Toxic Substances Conirol
Bill Jones, Los Angeles County Fire Department
Barry Nugent, Los Angeles County Fire Department
Shahin Nourishad, Los Angeles Cournty Fire Department -
Miguel Garcia, Los Angeles County Fire Department
~ Alfonso Medina, Los Angeles County Department of Health
Cole Landowski, Los Angeles County Department of Health
Angelo Bellomo, Los Angeles County Department of Health
Karen A. Lyons, Shell Ofl Products US
Alison Abbott Chassin, Shell Ot Products US
Hal Dash, Cerrell Associates ‘
Roy Patterson, URS Corporation
Chris Osterberg, URS Corporation
Michelle Vega, Edelman
Robert Ettinger, Geosyntec .
Thomas V. Girardi, Girardi and Keese Lawyers
Robert W, Bowcock, Integrated Resources Managernent, LEC

California Environmental Protection Agency -

% K Recycled Paper
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STATE OF CALIFORNIA
REGIONAL WATER QUALITY CONTROL BOARD
LS ANGELES REGION

CLEANUP AND ABATEMENT ORDER MO, R4-2011-0046
REQUIRING

SHELL OJL COMPANY
AND
BARCLAY HOLLANDER CORPORATION

TO CLEANUP AND ABATE WASTE
DISCHARGED TO WATERS OF THE STATE
PURSUANT TO CALIFORNIA WATER CODE SECTION 13304"
AT THE FORMER KAST PROPERTY TANK FARM,
CARSON, CALIFORNIA
OCTOBER 31, 2013
(FILE NO. 97-043)55=

Cleanup and Abatement Order No. R4-2011-0046 (Order) requires Shell Oil Company and Barclay
Hollander Corporation, (hereinafter “Discharger”) to assess, monitor, and cleanup and abate the
effects of petroleum hydrocarbon compounds and other contaminants of concern discharged to soil
and groundwater at the former Kast Property Tank Farm facility (hereinafier, the “Site”) located
i southeast of the intersection of Marbella Avenue and East 244" Sireet, in Carson, California.

On March 11, 2011, the Regional Water Quality Control Board, Los Angeles Region (Regional
Board) issued the Order requiring Shell O Company (Shell) to investigate and cleanup the Site.
On July 28, 2010 in comments on the drafi Order, the law firm of Morgan Lewis on behalf of
Shell. requested that the Regional Board name Dole Food Company, fnc. (Dole) and its wholly-
owned subsidiary_Barclay Hollander Corporation (BHC) as responsible parties in the Osder
(“Morgan Lewis 2010 Letter™). At that time, the Regional Board declined to add Dole and BHC
to the draft Order and issued the Order to Shell only. Subsequently, on April 22, 2011, the
Hegional Board issued an order pursuant to California Water Code section 13267 {13267 Order)
requiring Dole to provide technical information about the Site, On September 15, 201 1. the law
{irm of Gibson Dunn on behall of Dole provided a detailed letier and attachments in response o
the 13267 Order disputing that it and/or BHC should be named as responsible parties in the
Crder (“Gibson Dunn 2011 Letter”). For the reasons discussed below. the Order is hereby
revised to add BHC, a wholly-owned subsidiary of Dole. as a responsible party in the Order
based on information provided by Shell and Dole.

As of the date of this revised Order, Shell has completed many of the tasks required by the Order
since its issuance on March i1, 2011, This Order is not being revised to delete tasks already

" 'Water Code section 13304 (a) states, in part: Any person who has discharged or discharges waste into the
waters of this state in violation of any waste discharge requirement or other order or prohibition issued by a
regional board or the stale board, or who has caused or permiited, causes or permits, or threatens to cause or
permit any waste to be discharged or deposited where it is, or probably wili be, discharged into the waters of
the state and creates, or threatens to create, a condition of pollution or nuisance, shall upon order of the
regional board, clean up the waste or abate the effects of the waste, or, in the case of threatened poliution or
nuisance, take other necessary remedial action, including, but not limited to, overseeing cleanup and abatement
efforts.
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completed by Shell but is being revised te add BHC as a responsible party and to make
appropriate findings based on the information provided by Dole and Shell since issuance of the
Order and to clarify that the Discharger is responsible for preparing draft environmental
documentation, _The Repional Board’s files include records documenting the activities
associated with this Order,

The Regional Board herein finds:
BACKGROUND

1. Discharger: Shell-Oil-Company Shell, previously Shell Company of California, is a
Responsible Party due 10 its: (a) ownership of the formier Kast Property Tank Farm, and (b)
former operation of a petroleum hydrocarbon tank farm at the Site resulting in discharges
of waste at the Site. Barclay Hollander Corporation (BHCY Is a responsible party due to its
(a) past ownership and/or as a successor 1o past owners of the Site, and (b) development of
the property resulting in discharges of waste at the Site.  Shel and BHC are hereafter
referred to collectively as “Discharger”. The actions of the Discharger have caused or
permitted waste to be discharged or deposited where it is, or probably will be, discharged
into the waters of the state and have created a condition of pollution or nuisance.

2, lLoecation: The Site is located southeast of the Infersection of Marbella Avenue and East
244" Street in the City of Carson, California. The Site eccupies approximately 44 acres
of land and is bordered by the Los Asmgeles County Metropolitan Transportation
Authority railroad right-of-way ot the north, Lémita Boulevard on the south, Marbella
Avenue on the west, arid Panama Avenue on the east (Figure 1). The Site was previously
owned by the-Diseharger Shell, who operated three oil storage reservoirs from the 1920s
to the mid-1960s. The central and southern reservoirs each had a capacity of 750,000
barrels of oil and the northernmost reservoir had a capacity of 2,000,000 barrels of oil.
The 5ite presently consists of the Carousel residential neighborhood and city streets.

3. Groundwater Basim: The Stte is located on the Torrance Plain of the West Coast
Groundwater Basin (Basin), it the southwestern part of the Coastal Plain of Los Angeles
County. Beneath the Site, the fifst encountered groundwater is estimated at 54 feet below
ground surface (bgs). The Basin is underlain by a series of aquifers, the deeper of which
are used for drinking water production. These aquifers are with increasing depth, the
Gage aguifer, Lynwood aquifer, and Silverado aquifer, The nearest municipal water
supply well is located approximately 400 feet west of the Site. As set forth in the Warer
Quality Control Plan for the Los Angeles Region (the Basin Plan), adopted on June 13,
1994, the Regional Board has designated beneficial uses for groundwater (among which
include municipal and domestic drinking water supplies) in the West Coast Basin and
has established water quality objectives for the protection of these beneficial uses.

4.  As detailed in the findings below, the Discharger’s activities at the Site have caused or
permitted the discharge of waste resulting in soil, soil vapor, and groundwater pollution,

including -discharges of waste to the waters of the state, and nuisance.

SITE HISTORY
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5. Property Ownership and Leasehold Information: Based on information submitted to the
Regional Board by the Discharger, the Site has the following property ownership and
leaschold history:

a.  According to the Sanbora maps dated 1924 and 1925, the Site was owned and
operated by “Shell Company of California (Kast Property)” beginning in
approximately 1924 until the mid-1960s. The Site was used as a tank farm,
which included three crude oil storage reservoirs, Reservoir Nos. 5, 6 and 7.
Reservoir No.§, the center reservoir, had a capacity of 750,000 barrels of oil
and was under lease to General Petroleurn Cerporation. Reservoir No. 6, the
southernmost reserveir, had a capacity of 750,000 barrels of oil; and Reservoir
No. 7, the northernmost reservoir, had & eapacity of 2,000,000 barrels of oil.
According to Sanborn map notations, the rédervoirs had concrete-lined earth-
slopes with frame roofs on woed posts, surrounded by earth levees averaging
20 feet in height with 7 foot wide walks on top, One oil pump house was
depicted on the 1925 Sanborn map within the southern portion of the Site.
Since construction, the Site was used as a crude oil storage reservoir,
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d. 1965 Richard Barclay and Shell executed & Purchase Option Agreement,
wherein:Richard Barclay (or his nominee) agreed to purchase the Property,
subject to a favorable engineering report and other restrictions. Richard
Barclay was a principal in an entity known as Barclav-Hellander-Curei. In
1960, Lomita Development Company (Lomita), a California partnership.
was designated as Mr. Barclay’s “nominee” and purchased the Property from
Shell with the reservoirs in place. Lomita explicitly agreed in writing to
complete decommissioning of the reservoirs. In phases between 1967 and
1969, Lomita developed the Site into one- and two-story single family
residential parcels and sold the developed logs to individual homeowners. In
1969, a proup of companies, including Lomita, merged into a company
known as Barclay Hollander Curci, Inc., which was then acquired by Castle
& Cooke, Inc. and it became a whollv-owned subsidiary of Castle & Cooke,
inc. Barciay Hollander Curct, Ine. continued to sell parcels to residential
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owners. Barclay Hollander Curci, Inc. was later renamed Barclay Hollander
Corporation, Inc. (BHC). Castle & Cooke, Inc. merged with Flexi-Van
Corporation in 1985, which in IL}QE chdnmd its name to Dole Food
Company, Inc. BHC agreed to be responsible for the labilities of Lomita
and the other entities.  BHC is currently a whollv-owned subsidiary of Dole
but has no assets.”

§. Site Description and Activities: According to information in the Regiona! Board’s file on this
Site, oil related operations at the Site began in 1923 and ended by the sarly 1960s. The Site was
previously owned and operated by Shell Company of California, which was subsequently
renamed Shell Oif Company, as a crude oil storage facility. The facility included equipment that
pumped the cil to the nearby 863 Shell refinery for processing from three concrete-lined oil
storage reservoirs with a total capacity of 3.5 million barrels. In 1966, SOG Shell closed the Site
and $3E€ sold the Site (0 Lomita Bevelopment-Gompany, an affiliate of Richard Barelay and
Barclay-Hollander-Curci, Subsequently, Lomita Bevelepment-Company developed the Site into
the Carousel residential neighborhood, which contaiits 285 siigle-family homes.

In 1963, prior to the purchase of the property_from Stizll, Richard Barclay and/or Barclay
Hollander Curci requested permissiorn ﬁom Shell to remove the liguid waste and petroleum
residue from the property and to begin to grade the property fur development.  Shell agreed to
allow the activities with sOme conditions. Jncluding that “all work done by or for [Barclay
Hollander Curci] be donc in & good. lawful and wer amanh”i(e manner.”  Afier purchasing the
property in 1968, Lonma gs _the owner, of the property, actively  participated in the
decommissioning and grading activities. Lomiita conducted the waste removal and grading
activities and obtained the required permits from the County. Available information indicates
that by August 15 1966 all three reservoirs had been fully cleaned out.  The Pacific Soils
Engineering Reports dated Januarv 7, 1966; March 11. 1966; July 31, 1967; and June 11, 1968’
documented that: (1) Lomita emptied and demol lished the reser voirs, and graded the Site prior to it
developing the Site as residential housing: (2) part of the concrete floor of the central reservoir was
removed by Lomita from the Site; and (3} where the reservoir bottoms were left in place, Lomita
made 8-inch wide circular trenches in concentric circles approximately 15 feet apart (o permit water
drainage to allow the percolation of water and sludge present in the reservoirs into the subsurface.
Various documents from the soil engineer describe the process of remoying water and sludee in
the reservoirs, burying conerete and compacting the concrete and soil, and drilling holes in the
conerete to allow for pereclation into the groundwater. The County’s grading permit required
that concrete fill must be at least seven feet below erade. Boring loes indicated that soils beneath
the conerete slab in Reservoir 7 were “highly oil stained” and that soils in the borings had a
“petroleum odor, howsver the amount of actual oil contaized in the soil is unknown.” Y One of
the_soil engineering reporis also_indicated that soil used to fill in the reservoirs and return the
Property to its natural grade came from the berms surrounding each reservoir and surrounding
the perimeter of the Property.” In 1967, Lomita began iransferring title of individual parcels. In

* See Exhibit 76 to Gibson Dunn 2011 Letter.
¥ See Exhibits 31, 78. 36, and 42 to Gibson Dunn 2011 Letter,
! See Exhibit 78 to Gibson Dunn 2011 Letter. March 11. 1966 Report by Pacific Soils

Engineering Ing,
° See Exhibit 31 and Declaration of Lee Voimer, attached to Gibson Duan 2011 Letter.
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1969, title to_remaining parcels was granied by grant deed from Lomita to BHO. Then BHO
began iransferring title to the rest of the parcels,

6. Chemical Usage: Based on the Phase | Environmental Site Assessment (ESA) dated July
14, 2008 conducted by Shell Oil Products® (SOPUS) consultant, URS Corporation, the
Site was used for the storage of crude oil in all three reservoirs on the property from at
least 1924 10 1966, Subsequent records indicate that in the 1960s the reservoirs may also
have been used for storage of bunker oil. Ongoing investigations indicate petroleum
hydrocarbon compounds including volatile organic compounds (VOCs) and semi-volatile
organic compounds (5VOCs) are impacted in the subsurface soil, soil vapor, and
groundwater undertying the Site.

EVIDENCE OF DISCHARGES OF WASTE AND BASIS FOR ORDER

7. Waste Discharges: The following suminarizes assessment activities associated with the
Site:

a. In 2007, under the regulatory oversight of the California Department of Toxic
Substances Control (DTSC), an environmental investigation was initiated at the
former Turco Products Facility (TPF). Soil vapor and groundwater were
investigated in arcas directly west of the Site and at locations in the northwestern
portion of the Site. The DTSC-required investigation detected petroleum
hydroearbons, benzene, toluene, and chlorinated solvents in soil and soil vapor,
A multi-depth soil vapor survey, which inclisded soil vapor sampling on the Site
at lovations coin¢ident with the former Kast Site footprints, detected benzene at
concetitrations up 1o 150 micrograms per liter (pg/). Benzene was detected at
TPF groungwater moniforing well MW-8, which has a northeast flow direction,
at a concentration of 1,800 pg/l. Therefore, groundwater monitoring well MW-8
is located upgradient of the Kast Site. Chlorinated solvents were also detected at
the Kast Site groundswater monitoring well MW-53,

b. The Final Phase I Site Characterization Reporr dated October 15, 2009, which
was prepared by URS Corporation on behalf of SOPUS showed that soil impacts
consisted primarily of petroleum hydrocarbons spanning a wide range of carbon
chains and including Total Petroleum Hydrocarbons (TPH) as gasoline (g), TPH
as diesel (TPHd), TPH as motor oil (TPHmo), benzene, and naphthalene (See
Tables [, 2A, 2B, and 3).

L In June 2009, a subsurface investigation of public streets in the Carousel
neighborhood consisting of ten cone penetrometer/rapid optical screening
tools (CPT/ROST) was performed. The CPT/ROST logs indicated several
locations within the Site with elevated hydrocarbon concentrations. The
CPT/ROST logs also showed that the highest apparent soil impacts
occurred at depths of {2 feet bgs, 36 feet bgs, and 40 fest bgs.

® Shell Oil Products US is the d/b/a for Equilon Enterprises LLC, which is wholly owned by Shell Oi}
Company.
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. A total of 228 soil samples were collected during the Phase I Site
Characterization. The analytical data for soil samples collected from soil
borings advanced on public streets across the Site (Figure 2} were as
follows:

i. The highest detected concentration of TPH was 22,000 milligrams
per kilogram (mg/kg) and TPHg, TPHd, and TPHmo were 8,800,
22,000, and 21,000 mg/kg, respectively;

i1, Benzene, ethylbenzene, foluenie, and xylenes were detected in
concentrations as high as 21,000 micrograms per Kilogram
{pg/kg), 32000 pgike, 12,000 pghkg and 140,000 up/ky,
respectively:

i, SVOCs were detected in concentrations as high as 47 mg/kg of
naphthalene, 38 mg/kg of l-methylnaphthalene, 63 mg/kg of 2-
methylnaphthaine, 12 mg/kg phenanthrene, and 9.0 mg/kg pyrene;
and

iv. Arsenic gnd lead were deétécted in concentrations as high as 53.2
mg/kg and 52.5 mg/ke, respectively,

HI. Soil vapor samples collested from a 5-foat depth and greater below the
public streets in the Carousel neighborhood indicated elevated benzene
and methane (Figures 3 and 4). Benzene was detected at a maximum
concentration of 3,800pg/l; which exceeds the California Human Health
Scereening Level (CHHSL) value of 0.036 ug/l for benzene set for
shallow seil vapor in a residential area. Methane was also detecied in
concentrations as high as 58.7 % (by volume) that significantly exceed
its lower explosive limit of 5% (by volume), posing a potential safety

hazard,

¢. Between September 2009 and February 2010, residential soil and sub-slab soil
vapor sampling was conducted at 41 parcels (Figure 5 a — f: Tables 1 and 2) and
the results were as follows:

L Surface and subsurface soil (0 to 10 feet bgs) detected concentrations of
chemicals of concern that significantly exceeded soil screening levels as
follows:

i. VOCs - Benzene (14,000 pg/kg), tetrachloroethylene (PCE)
(22,000 pg/kg), 1,2,4-trimethylbenzene (34,000 pg/kg), and 1,3,5-
trimethylbenzene (14,000 ng/kg),

ii.  SVOCs - Naphthalene (18 mg/kg), Benzo(a)pyrene (2.9 mg/kg),
benzo(ajanthracene (0.1 mg/kg), chrysene (027 mgke),
phenanthrene (0.28 mg/kg), and pyrene (0.19 mg/kg); and

iii.  Lead was also detected at & maximum concentration of 307 mg/kg.
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Il The highest detected concentration of TPHg was 5,000 mg/kg, TPHJ
was 33,000 mg/kg, and TPHmo was 41,000 mg/ke;

NI As of September 27, 2010, sub-slab soil vapor samples have been
collected from 172 homes in the Carousel neighborhood. Additional
data continuves {o be coliected as part of the Phase [ Site
Characterization, The validated data from the first 41 homes detected
benzene, naphthalene, 1,2 4-trimethylbenzene, 1,3,5-trimethylbenzene,
ethylbenzene, p/m-xylenes, toluene, and acetone, at a maximum
concentration of 4,500 micrograms per cubic meter (ug/m’), 2,200
pe/m’, 1,000 ug/im®, 1,100 pg/m’, 5,200 ugim’, 700 pg/m’, 270 pg/m’,
respectively,

d. Between November 19, 2009 and February 15, 2010, additional step-out soil and
soil vapor sampling at the clevated soil vapor sampling locations were conducted
in selected locations beneath the public streets at the Site. The measured
concentrations for petroleum hydrocarbons in soil were as follows:

I The highest detected conceritrations of TPHg was 9,800 mg/kg, TPHd
was 22,000 mg/fkg, and TPHmo was 21,100 mg/ke;

il The highest detected concentrations of benzene was 33,000 upg/kg,
Ethylbenzene was 42,000 pg/kg, toluene was 11,000 pg/ke, and xylenes
were 140,000 pg/ke, respectively;

I S5VOCs were detected in concentrations as high as 47 mg/kg of
naphthalens, 33 mg/kg of I-methylnaphthalene, 53 mg/kg of 2-
methylnaphthalne, 6.1 mgfkg phenanthrene, and 3.9 me/kg pyrene; and

IV, Arseni¢ and lead were detected in concentrations as high as 28.2 mg/kg
and 13.6 mig/kg, respectively.

e. In July 2009, the installation of six on-site groundwater monitoring wells (Figure
6} were completed and quarterly groundwater monitoring was initiated.
Groundwater was encountered at 53 feet bgs. Groundwater samples from five of
the six wells contained concentrations of benzene at 3 maximum concentration
of 140 ug/l, and trichloroethylene (TCE) at a maximum concentration of 260
pg/l. One of the monitoring wells (MW-3) contains a free product or a light
non-aqueous phase liguid (LMNAPL) with a maximum measured thickness of 9,0
foot as of May 27, 2010,

8. Source Elimination and Remediation Status at the Site

a. The results of the initial soil and soil vapor investigation indicate the presence of
clevated methane and benzene at concentrations exceeding the Lower Explosive
Limit and the CHHSL for shaliow soil vapor, at several locations beneath the
public streets at the Site. On October 15, 2009, the Regional Board directed the
Discharger to expeditiously design and implement an interim remedial action.
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b. On May 12, 2010 the Regional Board approved SOPUS’s proposed Soil Vapor

Extraction (5VE) pilot test in order to evaluate the use of this technology as a
remedial option for VOCs at the Site.

9. Summary of Findings from Subsurface Investipations

a.

b

L.

L.

Regional Board staff have reviewed and evaluated numerous technical reports and
records pertaining to the release, detection, and distribution of wastes on the Site
and its vicinity. The Discharger has stored, used, and/or discharged petroleum
hydrocarbon compounds at the Site. Elevated fevels of TPH and other wastes have
been detected in soil, soil vapor and groundwater beneath the Site.

The sources for the evidence summarized above include, but are not limited to:

Various technical reports and documents submitted by the Discharger or its
represeniatives to Regional Board staff,

Site inspections conducted by Regional Board staff, as well as meetings,
letters, electronic mails, and telephone communications between Regional
Board staff and.the Discharger and/or iis representatives.

Subsurface drainage study for the Site reservoirs submitted by Girardi and
Keese, the law firmi retained by some of the residents of the Carousel
neighborhood.

16. Summary of Current Conditions Requiring Cleanup and Abatement

a.

Based on the Phase 1 ESA for the Site dated July 14, 2008 (prepared by URS
Corporation) and the most recent information provided to the Rnglonal Board by
SOPUS: 1) SOC sold the Kast Site to Lomita Development ST
affiliate of Richard Barclay and Barclay-Hollandes-Curci, in 966 wgth the
reservoirs m place; 2) 1hc Pacific Soils Engmeerl% Reports from 1966 (o 1968
indicate that Lomita Bevelopment npary emptied and demolished the
reservoirs, and consiructed residential housmg, 3 pari; of ilm concrete floor of
the central reservoir was removed by Lomita Devel ; empany from the
Site; and 4) where the reservoir bottoms were left in p!ace Lonma Qwe%aﬁmeaﬁ
Company made 8-inch wide circular trenches in concentric circles approximately
15 feet apart to permit water drainage to allow percolation of water and sludge
present in the reservoirs into the subsurface.

There is no censistent trend in the vertical distribution of detected concentrations
of petroleum hydrocarbon compounds that can be discerned from soil boring data
to date. Although, the majority of the aforementioned highest detected TPH
concentrations were obtained from the 2.5-foot depth samples, there were
multiple locations where the highest concentrations were in the 5-foot or 10-foot
samples. This may be due to the nature of previous development activities by
Lomita Bevelopment-Company at the Site (i.e., the construction and demolition
of the former reservoirs and site grading in preparation for development of the
residential tract).
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c. On May 11, 2010, Environmental Engineering and Coniracting, consultants
hired by Girardi and Keese, conducted exploratory trenching in order to locate
and identify the obstructions that have been frequently encountered during the
advancement of shallow soil borings at many of the residential homes
investigated 1o date. Regional Board staff observed the encountering of an
approximately 8-inch thick concrete slab extending at the trench excavation
termination depth of 9 feet, 2 inches. The Pacific Soils Engineering Report
dated Januwary 7, 1966 states that the reservoirs were lined with a “four nch
blanket of reinforced concrete”. These obstructions are presumed to be remnants
of the concrete liners of the former reservoir.

d. Results from the 169 Interim Residential Sampling Reports submitted to the
Regiopal Board through November 17, 2016 indicate that for surface and
subsurface soil sampling (0 to 10 feet bgs), the cancer risk index estimate is
between 0 and 10 for 107 residential parcels, betweesi 10 and 100 for 60 parcels,
and exceeded 100 for 2 parcels. In the area where the highest cancer index is
documented, SVOCs (i.e. Benzo{a)pyrene, benzo{ajanthracene,
benzo(b)fluoranthene and chrysene), benzene, and ethylbenzene were the
primary chemicals of potential concerit (COPCs) contributing to the cancer risk
index.

For the Carousel neighborhoed investigation, the Regional Board is using the
most protective cancer risk screening levels recommended by the State and
federal governments, whish is one in ong million {1 x 10} additional risks. For
screeiing purposes, the Regional Board routinely uses the most conservative
{health-protective assumptions) risk based screening levels of 1 x 107 for the
target chemical. This screening leve! is based on a target risk level at the lower
end of the US Ervironmental Protection Agency (USEPA) risk management
range of one-in-a-milfion risk (1 x 10) for cancer risk and a hazard guotient of
1.

indicate that adverse impacts to human health are occurring or will occur, but
suggests that further evaluation of potential human health concerns is warranted
{&al-EPA, 2005), It should also be noted that CHHSLs are not intended to “set
.. final cleanup or action levels to be applied at contaminated sites” (Cal-EPA,
2005).

e. Results from the 169 Interim Residential Sampling Reports submitted fo the
Regional Board through November 17, 2010 also indicate that for the sub-sfab
soil vapor data collected from the residential parcels, the cancer risk index
estimate was between 0 and 10 for 147 parcels, between 10 and 100 for 20
parcels, and greater than 100 for 2 parcels. The two highest cancer risk index
were estimated as 550 and 120. In most cases, benzene was the primary
contributor to the cancer risk index estimate.

. The Office of Environmental Health Hazard Assessment (OEHHA) performed a
guantitative risk evaluation of TPH using surface and subsurface (0 to 10 feet bgs)
soil TPH fractionation data for the 41 residential parcels (Table 3). Based on the
risk caiculation, OEHHA estimated maximum exposures for a child and compared
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the resulting exposure estimates of reference dosages with that provided by DTSC
intertm  guidance dated June 16, 2009, OEHHA concluded that aromatic
hydrocarbons in the C-9 to C-32 range at five parcels exceeded their reference
vatues for children (Exhibit 1)

g The San Francisco Bay Regional Water Quality Control Board developed the
Environmental Screening Level (ESL) as guidance for determining when
concentration of TPH may present a nuisance and detectable odor. The HSL, based
on calculated odor indexes, for residential land-use,s is 100 mg/kg for TPHg and
TPHd. The soil TPHg and TPHd data obtained from the Site were detected up to
G,800 mg/kg and 85,000 mg/kg, respectively, which exceed the ESL.

13, Pollution of Waters of the State: The Discharger has caused or permitied wasie to be
discharged or deposited where it is, or probably will be, discharged into the waters of the
state and creates, or threatens to create, & cogdition of pollution or nuisance. As described
in this Order and the record of the Regionul Board, the Discharger owned and/or operated
the site in a manner that resulted in the-discharges of waste. The constituents found at the
site as described in Finding 8 constitute “waste” as defined in Water Code section
13050(d). The discharge of waste has resulted in poliution, as defined in Water Code
section 13050(1). The concentration of waste constitiients in soil and groundwater exceed
water quality objectives contaied in the Water Quality Control Plan for the Los Angeles
Region (Basin Plan), including state-promulgated mazximum contaminant levels. The
presence of waste at the Site comstituies a “nuisance” as defined in Water Code section
13050(m). The waste is present at concentrations and loeations that “is injuricus io
health, or is indecent, or offensive to the senses, or an obstruction to the free use of
property, so as o interfere with the comforiable enjoyment of life or property . . . and
[ajffects at the same time an entive communily or neighborhood, or any considerable
number of persons,although the exteni of the annoyance or damage inflicted upon
individuals may be unequal ™

12. Need for Technical Reports: This Order requires the submittal of techaical or
monitoring reports pursuant to Water Code section 132677, The Drischarger is required
to submit the reports because, as described in the Findings in this Order, the Discharger
is responsible for the discharge of waste that has caused pollution and nuisance, The
reports are necessary to.evaluate the extent of the impacts on water quality and public
heaith and o determing the scope of the remedy,

| enstble-parkes—PRPs—to-this-Order—attlis—Hme.  Substantial evidence
mdmates lhdt the Dx%chargm caused or permxited waste to be dlschal ged into waters of state
and is therefore appropriately named as a responsible party in this Order._Shell owned and
operated the Site, then sold the property to the developers, leaving in nlace three reservoirs
and residual petroleum hydrocarbons in at least one tank and in soil surrounding the
reservoir, The residual petroleum hvdrocarbons are still present at the Site and continue to
cause pollution and nuisance as documented in this Order and the Regional Board files.

Water Code section 13267 authorizes the Regionat Board to require any person who has discharged,
discharges, or is suspect of having discharged or discharging, waste to submit technical or monitoring
Program reports.
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However—the The_Regional Board will-centisree-to has investigated whether additional
potentially_responsible parties (including, but not limited to, Lomita Development
Company, Richard Barclay, Barclay-Hollander-Curci, Dole Foods. Inc., Barclay Hollander
Corporation and/or any of its successors) and has determined that Barclay Hollander
Corporation caused or permitted the discharge of waste at the Site and-whetherthese-of

thor movtioc obenld Jan maoand an od 40 i I
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remediation—of-the-Site.  BHC and/or its predecessor purchased the Site with explicit
knowledee of the presence of the petroleum rescr m;rs and_the presence of residual
petrolewm hydrocarbons and conducted varions zotivitiss, including partially dismantling
the conerete in the reservoirs and grading the ongite tnaterials. thereby spreading the waste.
The residual petroleum hvdrocarbons are sull present at the Site and continue (o cause
pollution and nuisance as documented in this Crder and the Regional Board files. BHC is a
wholly-owned subsidiary of Dole. Including BHC as a responsibie party in this Order is
consistent with orders of the State Water Resources Control Board construing Water Code
section 13304 naming former owners who had knowledye of the activities that resulted in
the discharge and the legal ability to controf the continuing discharge.® If the Regional
Board becomes aware of any other responsible parties it will consider naming such persons
in this Order.

+he-Diseharger Shell, in a letier to the Regional Board dated May 3, 2010 (Exhibit 2),
stated that it is considering a variety of potential alternatives that can be applied at specific
parcels and in the public streets in order to avoid environmental impacts and avoid any
significant 1isks to human health at this Site. The-Discharser Shell also indicated that if it
becomes necessary for residents to relocate temporarily to perform this work, the
Biseharger—Shell will take appropriate steps to minimize any inconvenience and
compensate them for any resulting expenses.

Issuance of this Order is being taken for the protection of the environment and as such is
exempt from provisions of the California Environmental Quality Act (CEQA) (Pubic
Resources Code section 21000 et seq.) in accordance with California Code of Regulations,
title 14, sections 15061(b)(3), 15306, 15307, 15308, and 15321. This Order generally
requires the Discharger fo submit plans for approval prior to implementation of cleanup
activities at the Site. Meve submittal of plans is exempt from CEQA as submittal will not
cause a direet or indirect physical change in the environment and/or is an activity that
cannot possibly have @ significant effect on the environment. CEQA review at this time
would be prematurg and speculative, as there is simply not enough information concerning
the Discharger’s proposed remedial activities and possible associated environmental
mnpacts. If the Regional Board determines that implementation of any plan required by this
Order will have a significant effect on the environment, the Regional Board will conduct
the necessary and appropriate environmental review prior to Executive Officer approval of
the applicable plan.

sSee, e.g.. tn the Maiter of Wenwest, Inc., et al., State Water Board Order No. WO 92-13 In the Matter

of Arthur Spiizer, et al., State Water Board Grder WO 89-8; In the Maiter of Stinnes-Western Chemicai

Corporation, State Water Board Qrder WO 86-16: In the Matter of Zoecon Corporation. State Water Board
Order WG 86-2,
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16. Pursuant 1o section 13304 of the California Water Code, the Regional Board may seek
reimbursement for all reasonable costs to oversee cleanup of such waste, abatement of the
effects thereof, or other remedial action.

THEREFORE, IT IS HERERY ORDERED, pursuant to California Water Code section 13304
and 13267, that the Discharger shall cleanup the waste and abate the effects of the discharge,
including, but not limited to, total petroleum hydrocarbons (TPH) and other TPH-related wastes
discharged to soil and groundwater at the Site in accordance with the following requirements:

i. Complete Delineation of On- and Off-Site Waste Discharges: Completely delineate
the extent of waste in soil, soil vapor, and groundwater caused by the discharge of
wastes mcluding, but not limited to, TPH and other TPH-related waste constituents at
the Site into the saturated and unsaturated zones. Assessment has been ongoing under
Regional Board oversight, but assessment is not yet complete, Il ongoing
remterpretation of new data derivéd from the tasks performed suggests that
meodification or expansion of the tasks approved by the Regional Board is necessary for
complete assessment, the Discharger is required to submit a work plan addendum(a).

2. Continge to Conduct Groundwater Monitoring and Reporting:

a. Continue the existing quarterly groundwater monitoring and reporting program
previously required by the Repicinal Board, and

b. As new wells are installed, they are to be iicorporated into the existing
groundwater monitoring and reporting prograni

3. Conduct Remedial Action: Initiate 4 phased cleanup and abatement program for the
cleanup of waste in soil, spil vapor, and groundwater and abatement of the effects of
the discharges, but not limited to, petreleum and petroleum-related contaminated
shallow seils and pollution sources as highest priority.

Shallow soils in this Order are defined as soils found to a nominal depth of 10 feet,
where potential exposure for residents and/or construction and wutility maintenance
workers is considered likely {Refl Supplementai Guidance for Human Health
Multimedia Risk Assessments of Hazardous Waste Sites and Permitted Facilities —
CalllPA 1996).

Specifically, the Discharger shall:

a. Develop a pilot testing work plan, which includes 1) evaluation of the
feasibility of removing impacted soils to 10 feet and removal of contaminated
shallow soils and reservoir concrete slabs encountered within the uppermost 10
feet, including areas beneath residential houses; and 2) remedial options that
can be carried out where site characterization (including indoor air testing) is
completed; 3) plans for relocation of residents during soil removal activities,
plans for management of excavated soil on-site, and plans to minimize odors
and noise during soil removal. The Discharger is required to submit this Pilot
Test Work Plan to the Regional Board for review and approval by the
Executive Officer no later than 60 days after the date of issuance of this Order.
Upon approval of the Pilot Test Work Plan by the Executive Officer, the
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Discharger shall implement the Pilot Test Work Plan submit the Pilot Test
Report that includes the findings, conclusions, and recommendations within
120 days of the issuance of the approval of the Pilot Test Work Plan.

b, Conduct an assessment of any potential environmental impacts of the residual
concrete slabs of the former reservoir that includes: (1) the impact of the
remaining concrete floors on waste migration where the concrete floors might
still be present; (2) whether there is a need for the removal of the concrete; and
(3} the feasibility of removing the concrete floors beneath (i) unpaved areas at
the Site, (ii) paved areas at the Site, and (111 hiores at the Site. The Discharger
is required to submit this environmental smipact assessmesnt of the residual
concrete slabs to the Regional Board no later than 30 days after the completion
of the Pilot Test.

c. Prepare a full-scale impacted sotl Remedial Action Plan (RAP) for the Sie.
The Discharger is required to submit the RAP to the Regional Board for
review and approval by the Executive Officer no later than 60 days after the
date of the Executive Officer’s approval of the Pilot Test Report.

I. The RAP shall include, at a mintmum, but is not imited to;

i. A detailed plan for remediation of wastes m shallow soil that
will Incorporate the results from the Soil Vapor Extraction
Pilot Test currently being performed.

ii. A plan to address any impdcted area beneath any existing
paved areas and concrete foundations of the homes, i
warrasnted,

iii. A detailed surface containment and soil management plan;

iv. An evaluation of all available options including proposed
selected methods for remediation of shallow soil and soil
vapor; and

v. . Continuation of interim measures for mitigation according to
the Regional Board approved Interim Remediation Action

Plan (IRAP).

vi. A schedule of actions to implement the RAP.

. The RAP, at a minimum, shall apply the following guidelines and Policies
to cleanup wastes in soil and groundwater. The cleanup goals shall
nelude:

. Soil cleanup goals set forth in the Regional Board’s fnrerim
Site Assessment and Cleanup Guidebook, May 1996, waste
concentrations, depth to the water table, the nature of the
chemicals, soil conditions and texture, and attenuation
trends, human health protection levels set forth in USEPA
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Regional  Screening  Levels  (Formerly  Preliminary
Remediation  Goals), for evaluation of the potential
intrusion of subsurface wapors (soil vapor) into buildings
and subsequent impact to indoor air quality, California
Environmental Protection Agency’s Use of Human Heath
Screening Levels (CHHSLS) in Evaluation of Contaminated
Properties, dated January 2005, or its latest version, and
Total Petroleum Hydrocarbon Criteria Working Group,
Volumes | through 5, 1997, 1998, 1999; Commonwealth of
Massachusetts, Department of BEnvironmental Protection,
Characterizing Risks Posed by Petroleum Cowmtaminated
Sites: Implemeniation of MADEP VPH/EPH approach;
MADEP 2002, Comrhenwealth of  Massachuseits,
Department  of Environmental  Protection, Updared
Petroleum Hyidrocarbon Fraction Toxicity Values for the
VPH/EPHAFPH Methodolagy; MADEP 2063;
Commonwealth  of  Massachusetts;,  Department  of
Environmental Protection, Methad for the Determination of
Air-Phase Petroleum Hydiocarbons (APH) Final, MADEP
2008, Soil vapor sampling requirements are stated in the
DISC Interim Guidance and the Regional Board’s Advisory
— Aetive Soil Gas Investigagions, dated January 28, 2003, or
its latest version, DTSC’s Guidance for the Evaluation and
Mitigadion of Subsurface Vapor Intrusion io Indoor Air,
revised February 7, 2005, or its latest version, USEPA Risk
Assessment Guidance for Superfund, Parts A through E;
USEPA User’s Guide for Evaluating Subsurface Vapor
intrusion into Buildings, 2003; USEPA Supplemental
Guidanoe for Developing Soil Screening Levels for
Superfuind Sites, 2002; USEPA Supplemental Guidance for
Comparing Background and Chemical Concentrations in
Soil for CERCLA Sites, 2002; CalEPA Selecting Inorganic
Constituenis as Chemicals of Potential Concern at Risk
Assessments at Hazardous Waste Sites and Permitted
Facilities, CalEPA DTSC, February 1997, CalEPA Use of
the Northern and Southern California Polynuclear Aromatic
Hydrocarbons (PAH) Studies in the Manufactured Gas Plant
Site Cleanup Process, CalEPA DTSC, July 2005, Cleanup
goals for all contaminant of concerns shall be based on
residential (i.e., unrestricted) land use.

Groundwater cleanup geals shall at a minimum achieve
applicable Basin Plan water quality objectives, including
California’s  Maximum Contaminant Levels or Action
Levels for drinking water as established by the California
Department of Public Health, and the State Water Resources
Control Board’s “Antidegradation Policy” (State Board
Resolution No. 68-16), at a point of compliance approved by
the Regional Board, and comply with other applicable
implementation programs in the Basin Plan,
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iii. The  State  Water  Resources  Control  Board's
“Antidegradation Policy” which requires attainment of
background levels of water quality, or the highest level of
water quality that is reasonable in the event that background
levels cannot be restored.  Cleanup levels other than
background must be consistent with the maximum benefit to
the people of the State, not unreasonably affect present and
anticipated beneficial uses of water, and not result in
exceedence of water quality objectives in the Regional
Board’s Basin Flan.

iv. The State Water Resources Control Board’s “Policies and
Procedures for Investigation and Cleanup and Abatement of
Discharges Usnider Water Code Seetion 133047 (State Board
Resolution Mo, 92-49), requires cleanup to background or
the best water quality which is reasonable if background
ievels cannot be achicved and sets forth criteria to consider
where cleanup {9 bagkground water quality may not be
reasonable.

HE The Discharger shall submit site-specific cleanup goals for residential (i.e.,
unrestricted) land use for the Executive Officer’s approval concurrent with
the submittal date of the Pilot Test Beport. The proposed site-specific
cleanup goals shall inchude detailed technical rationale and assumptions
underlying each goal.

1V, Upon approval of the RAP by the Executive Officer, the Discharger shall
implement the RAP within 60 days of the issuance of the approval of the
RAP.

d. Continve to conduet residential surface and subsurface soil and sub-slab soil
vapor sampling under the current Regional Board approved work plan dated
September 24, 2009, If the ongoing reinterpretation of new assessment data
derived from the tasks described in the work plan suggests that modification or
expansion of the tasks proposed in the RAP is necessary for complete cleanup,
then the Discharger shall submit addenda 1o the September 24, 2009 work plan
to the Regional Board for review and approval by the Executive Officer no
later than 60 days of the date of issuance of this Order.

e. If the ongoing groundwater monitoring and investigation warrants, the
Discharger shall:

I Install new wells in order to complete the groundwater monitoring
well network and to fully delineate the impacted groundwater plume,
and

It Prepare a detailed impacted groundwater RAP. The Regional Board
will set forth the due date of the groundwater RAP at a later date,
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4. Public Review and Involvement:

Eji

Cleanup proposals and RAP submitted to the Regional Board for approval in
compliance with the terms of this Order shall be made available to the public
for a minimum 3¢-day period to allow for public review and comment, The
Regional Board will consider any comments received before taking final action
on a cleanup proposal and RAP.

The Discharger shall encourage public participation. The Discharger is
required to prepare and submit a Public Participation Plan for review and
approval by the Executive Officer, with the goal of having the Regional Board
provide the stakeholders and other interested persons with:

L Information, appropriately targeted to the literacy and translational
needs of the community, about the investigation and remedial
activities concerning the discharges of waste at the Site; and

L. Periodic, meaningful opportunities to review, comment upon, and to
influence mvestigation and cleanup activities at the Site.

Public participation activities shall coincide with key decision making points
throughout the process as specified or as directed by the Executive Officer of
the Regional Board,

The Discharger shall prepare draft_environmental documentation evaluating
the potential environmental inipacts associated with the implementation of the
RAP and submit fo the Regional Board as directed by the Executive Officer.

Time Schedule: The Discharger shall submit all required technical work plans and

reports by the deadiines stated in this Order, which are summarized in Table 4, As
field activities at this Site are in progress, additional technical documents may be
required and/or new or revised deadlines for the technical documents may be issued.
Therefore, Table 4 may be updated as necessary, The Discharger shall continue any
remediation or monitoring activities until such time as the Executive Officer
determines that sufficient cleanup has been accomplished to fully comply with this

Order..

6. The Regional Board’s authorized representative(s) shall be allowed:

Entry upon premises where a regulated facility or activity is located,
conducted, or where records are stored, under the conditions of this Order;

Access to copy any records that are stored under the conditions of this
Order:

Access to inspect any facility, equipment (including monitoring and control

equipment), practices, or operations regulated or required under this Order;
and
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d. The right to photograph, sample, and monitor the Site for the purpose of
ensuring compliance with this Order, or as otherwise authorized by the
California Water Code.

Contractor/Consultant Qualification: A California licensed professional civil
engineer or geologist, or a certified engineering geologist or hydrogeologist shall
conduct or direct the subsurface investigation and cleanup program. All technical
documents required by this Order shall be signed by and stamped with the seal of the
above-mentioned gualified professionals.

This Order is not intended to permit or aliow the Discharper to cease any work
required by any other Order issued by this Regional Board, nor shall it be used as a
reason 10 stop or redirect any investigation or cleanup or remediation programs
ordered by this Regional Board or any éther agency. Furthermore, this Order does
not exempt the Discharger from cumpliance with any other laws, regulations, or
ordinances which may be app!icabiz:,_ nor does it legalize thése waste treatment and
disposal facilities, and it leaves unaifected any further restrictions on those facilities
which may be contained in other statues ¢r requirett by other agencies.

The Discharger shall submit 30-day advance notice to the Regional Board of any
planned changes in name, ownetship, or control of the facility; and shall provide 30-
day advance notice of any planned physical changes to the Site that may affect
compliance with this Order, In the event of a change in ownership or operator, the
Discharger also shall provide 30-day advanee notice, by letter, to the succeeding
ownerfoperator of the existence of this Order, and shall submit a copy of this
advance notice to the Regional Board,

Abandonment of any groundwater weli(s) at the Site must be approved by and
reported to the Execuiive Offieer of the Regional Board at least 14 days in advance.
Any groundwater wells removed must be replaced within a reasonable time, at a
focation approved by the Executive Officer. With written justification, the Fxecutive
Officer may approve of the abandonment of groundwater wells without replacement.
When a well is refnoved, all work shall be completed in accordance with California
Department of Water Resources Bulletin 74-90, “California Well Standards,”
Monitoring Well Standards Chapter, Part 1], Sections 16-19.

. The Regional Board, through its Executive Officer or other delegate, may revise this

Order as additional information becomes available. Upon request by the Discharger,
and for good cause shown, the Executive Officer may defer, delete or extend the date
of compliance for any action required of the Discharger under this Order, The
authority of the Regional Board, as contained in the California Water Code, to order
investigation and cleanup, in addition to that described herein, is in no way limited
by this Order.

Any person aggricved by this action of the Regional Board may petition the State
Water Resources Control Board (State Water Board) to review the action in
accordance with Water Code section 13320 and California Code of Regulations, title
23, sections 2050 and following. The State Water Board must receive the petition by
5:00 p.m., 30 days alter the date of this Order, except that if the thirtieth day




| Shell Oil Company - 18 - File No. 97 - 043

Former Kast Property Tank Farm
Cleanup and Abatement Order No. R4-2011-0046

following the date of this Order falls on a Saturday, Sunday, or state holiday, the
petition must be received by the State Water Board by 5:00 p.m. on the next business
day. Copies of the law and regulations applicable to filing petitions may be found on
the Internet at:

hitp://www waterboards.ca.gov/public_notices/petitions/water quality
or will be provided upon request.

3. Failure to comply with the terms or conditions of this Order may result in imposition
of civif liabilities, imposed either administratively by the Regional Board or
judicially by the Superior Court in accordance with Sections 13268, 13308, and/or
13350, of the California Water Code, and/or referral to the Attorney General of the
State of California.

14, None of the obligations imposed by this Order on the Discharger are ntended to
constitute a debt, damage claim, penalty or other civil action which should be Hmited
or discharged in a bankruptcy proeeeding. All obligations are imposed pursuant to the
police powers of the State of California intended to protect the public health, safety,
welfare, and environment.

Ordered by: _ } Prate:
Samuel Unger
Execiitive Officer
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TABLE ¢
Summary of Soll Sample Anstytical Hesuits- YOOs, SYOCs, and TPH
Addendum (o the IRAP. Further Site Charssterization Faport

Formey Kest Property
LGATION Ralg ZEATWIBAY FLLBVOBAT HAEEVUBAT
SAMPLE DiiTE BRI 20 I
SAMPLE DEPTH, Rbye - 5.8 & 1]
SAMPLE HARE BASVOBAT-LE  2448VOBATE  ZASVOEAT.10
SAMPLE GELVERY SROUP (g Rt e 15820432 AUE R 1002095
1,2.4-Frimothy baneens 14,600 BTG Ja.0es
.25 Trimothy Sonzsnse 5,300 kL) 1E.000
Aceione < 4064 < 420 < 11084
Benzgng 5,500 5,800 3800
Criorobenieng < 88 < #§5 < 220
st FlHehiorosiheng < 88 < 85 < 220
Cumgne Heopropyibanrong} & 060 &, 500 &3040
Efhwibenrons 12,400 12,000 419,000
Mothyltar-Butyl Ether < 188 < ¥ < 440
Haphithaisno Swazion upike 7,350 7208 %809
a-Bityibonzone 2,800 2400 £,909
gwrts_opmpgrstnswm 2,500 1,808 5,000
Propylhewznne 15,200 6808 5,808
soL-Butyibenrone &580 2,500 3,880
it -Butytanzony 54 128 < 228
Toluone < B} < §% < 240
Wiyl Acotate < BOO < B50 < 22040
Aylenss, Vol 7, 30 2840 58,600
$-Miathyinaphihalens 9 8.9 i
ZMethyinaphihalons 28 hid b
Fraureng SWBZTGE _— = 5. <& [ <848
Maghthalone 1 TR 10
Fhonanthrons 7.4 250 <5
Pyratw < BB <§0 < &0
TRH 2% Gazolng [t gl 2,600 %800 5,000
TP o Modor Gi jratsiat g 8108 &,208 700
TPH a% Tiesal SWELIER e/l #6008 500 B0
Hstem:

Botd text ingicates results sbove laboratery rapating ki,
sy = micregrars per kengram

MGG = mllgrams ped kiogeam

i bygs = feet below ground surlace

Page 1 of 1




Surmary of Sof Vapor Analylics] Results - YOO and Fined Gases

TABLE 20n

HRAP Further Site Charsglsrization

Fourer Rest Proparty
LOCATION MABE 248 OEAS 485V OEAG 268.5V DBAT
SAMPLE DAYE HEITHED L0 It
SAMPLE DEFTH, £T 865 PR § 1
SAMPLE MAWE PA-BVOBAS-ES  244.GVOSAB-S  244.5VOEAT-tB
SAMPLE DELIVERY GROUS (S0 Biwsdlinses ke TOHTY 2D 1021258 R 2900
1,2, 8- Frtmathyibenisns 13506 < i00 31069
1,35 Trimothyibenens < BFOH < 2B aao
-y iothena TIOGH < 2B D69
Banzony SBOBGG § 430000 3000
Cumane (faepropylbonzens) 7E00° g288 14006
Cyrithexane BT | SFBO0 } R0 B
Ethyihenzong §odon 44000 85500
Heptans o8 Ui 05680 j < 2400 120000
Henane thtionng § 3300 | 250006
taphthatone 880 J b THO S & 130048
e Xylome ! odn « 2800 < 490
pirr-Rytene 195508 « 250 120000
Feapyibeszeng B400 9300 15060
Taotusng 336U « 2300 « 4700
Carbon Dionlds 5.2 n.88 1%
Whethane DG % 23 0086 26
Giuypen 8.5 26 73
Mot

Bl tent Indicates rasulls above laboratory repariing limit

ughn® = miorepTanms per oubi eeter
Y m porpent

& » Comgreund daiscied i sssocaled iebarslory method blank {letoestory gualified)

4 = Eglimgted viue (sbamiory qualified)
& = Compound detecied w sssocialed labosgtory method Mank (ouatifiog duning vaidulion)

i = Estimated value (quatified Gurng validation a5 the regell is possibly bissed high)
E = Estimated value. Resull excested instrument calibration range during analyns

FY¥ BGE = Fapt below ground surisce

Page 1 of 1




Takle 3

Maxirmun Conconirations of Allphatle snd Avomatie Hydrooarbons by Mydrocarhon Fractionation
#t ingdividusl PFropertios

Aliphatics | Arowmatice | Aiphetios | Aromatics | Alighetics | Aromutics
Gurmed Haome Hares Ho ity MO8 08} | (BE-CB) | 108 - 018} | (0D .08y 140 . LA ICTT . Caa)t

FEETR 5T 5% BECR R B3 5 i W af; 75
dad e Y BRI Wi [ [y M 76
45T BT | SALELT a4 340 300 4L
FAGTH WY BACHEL ALY 17 &
Fa4tet 5 BACAC P 55 73
W AREE LA AVE BAGE Aui FAL B4}
BERREELLA AYE SALETG R G 4T dig
BARBELLA AVE SALHL A0 BAOG T

BMARETLL A AYE AT I 15 57

SARBELLA AVE BACHLC 1005 1700 FEOD

SARBELLA AVD BB [iih 2400 1300

MEPTURE AVE MG 74 1 5561

MEPTUNE AVE BT 47 [:}! G4

HEPTURE Ayt AR 37 1E 4

MEPTURE AVE FAGIH G 51 pr K

NEPTUNE AvE MGG 1160 25063 2400

HEPTUNE AVE A ) [ e

HEPTUNE AVE BECAG 0 MO} 37 3%
WEPTUNG AVE BAGG 20 SO0 150D 1300
HEPTUNE AT FAACE N MO [ i
WEBTLIRE A0E G MiE s [ 160
WEPTUSE BV MR N MO 17 10
RABANEA JVE BAG [N3; 5 I8 250
PANAMA AVE AU 5y M) hiEs Wi
PANAMA AVE WO e N2 e L
EANARA AVE RACLARLS 57 4 14 335
PANAMEA AVE BACLELD 100 % 63 B10{ FIob
PAMAREA AVE nn . 14 A e it
PARABMSE AVE WG EE: s ) A6 S
PARARA AVE B L [ oxls) Laf Gal: 1000
PRMAMA AVE BRI (38} M o] G 150
HAVEMNE AYE MGAL H B8 1 B30 i) T3t
HAVERNA AME AGRG G372 G4l 1563 2000 1000
FAVEMNA AVE RACGALL 5,07 280 44 780 BRG
FAVEHMA AVE MORE g [ Big Fe )
FAVENNA AVE BAC L 0,16 O 2L 250 July
BAVEMNA SVE FEBON MGG T3] ML M 14 N
RAVERNA AVE 24613 [t F4Li 1) 340 580 ¥80
RAVENNA AVE 24700 RGO [T i 67 a0 440
FAVENNA AVE 24712 B 53 140 L 24 360

Woter The concentrations shown ave ihe mankmum concentration detecien at sach opory.

The maxlmum concentration of aliphatic or aromatic hydronabans i o parlicatar garbon-chpin rengs may
not goeus e the same sample as the msximum concenlrations it o @ifforent carbon-chaln [T




Table 4: Target Schedule

Extimated Target Lengdiie |

Task Start Gomplotian | {on, ahead Camments
: ] Date Date ar bohind) )
Pitol Testing Work Plan 3111411 SBMOMT VWithin 80 days of the issuance of the
CAs
Regional Board review of Pilpt Testing Work Plan gaM1111 G7H Regiona! Board reviews Report and
; tssues Response and approval
‘Pilot Test Report o a7HZMT | T Final Report due 190 days with a b
monthly progress reporting
Eswirsmmmeantal I-mpéé{ Assessment K(EM} Regné ' A IO Within 30 days of the wm}z}ie‘:iaa of the
ot Testieg Beport
;
. . - N . R 5 - ); . E— R -
Resienad Board Review of Pligt Test and EIA Reports RGN avoenz | Heview of Plolot Test & ElA Reports and
: fesponse
Site- Spaclic Cleanup Goals {(S5CG) CNA 107111 Due date Is concurrent with the Pitot Test
Roport due date.
30 day Pubiic Review of 5300 ' TUDBI4T | 1208141
Remadial Aclion Plan (RAP) ouiine | 0312 Within 10 days of the completion of the
) o i - |PHot Testing Repant
30 day Public Review of RAF 03m2ne D4zH2 1
Regionat Board Review of Remedial Action Plan o413412 46113012
implementation of RAP OB2012
: Quarterdy Monitoring Program
Growrdwater Monitoring and Reporting - On geing

Notes: (1) Dates are considerzd estimaies and subject 1o revision iy response W evolving fistd
conditions and potential weather-related delays.
{2 Project spheduie recontilediupdatad at the end of each calendar monih,




Exhibit 1
azard Assessmens

Office of Environmental Health ]
Joan £, Degdon, PhO., Srector
Femiguartors » HIOT T Strees » Sevepmiente, Califbraia 98814
Mniting Address: P03 Box 4019 ¢ Sncraments, Californiy 558174610
Oulilnnd Offies o bislling Addressr 1515 Clay Street, 15™ Fionr o Ohalband, Califorain 94612

Fobeda 8. Sdbums Agviold Bolimarrencpper
Frrwary for Bwvironrcmed Preseofion Loveriay

MEMORANDU M

TO: Or. Teklewold Avalew
Engineering Geologist
Regional Water Quality Control Board
320 West 4™ Street, Suile 200
Los Angeles, CA 80013

FROWM: James C. Carlisle, DVAM., M.Sc.,
Lead Staff Toxicologist
integrated Risk Assessment Branch

DATE: May 18, 2010

SUBJECT. TPH DATA FOR 41 HOMES AT THE FORMER KAST SITE I CARSON,
CA (R4-09-17) OEHHA # 830212-01

Document reviewsd
= Merno: “Kast TPH Data for 41 homes” dated April 8, 2010,
Site charactorization

v Apnalytical data for TPH in soils data are supplied for 41 homes. Sample depths
are not always stated but those that are provided are either 0.5 or 5 feat.

Hazard Assessment

Based on the data in the memo, | estimated madimum exposures for a child and
compared the resulling exposure estimates to DTSC reference dosages (RiDs).
¢ In the lable below, columns 3-8 show the maximum TPH concentrations
detected at each property.
o Columns 9-14 show the corresponding TPH ingestion by a 15 kg child
ingesting 200 mg soll per day.
= Columns 15-20 show the corresponding hazard quotients for a 15 kg child,
obtained by dividing the dally ingestion by the reference dose. Hazard
guotients excesding unity are in bold font.

Califorain Enviconnental Protection Apency

Fho wueegy chullenge furivg Califorsdie v reaf, Every Coliforaiog aveds fo tuly inmedioe aotfion Ferlice ereTgy ronshemgli

€3 Pripsied os Recpobed Popee
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Exhibiv 2

Shell Oil Gompany

May 5. 2010 Oner Shell Plaza
810 Louisians Sirest

Mis, Tracy Egoscue Houston, TX 77002
Exsoutive Officer Tel (713 241 5126
California Regional Water Quality Control Board Email: ed plali@skel com
Los Angeles Region Internat hiipfwwy shell com

320W. 4™ Slreet, Suite 200
Los Arngeles, CA B0013

Reference:  Former Kast Praperty, Carson, Callforais
Site Claanup No. 1230, Site 1D 2040330

Dear Ms Egoscue,

A you know, dusing the past seversl months, Shell Ot Company emplovess and contraciors
have worked lirslessly to investigate and address the environmerital issues =t the former Kast
Praperty. To date, we have sampled al approximalely one-thind of the homes in the Carouset
neighborhood, and we will continue our work in conjurclion with the RWOCE, based PO
appiitable and appropaate scientific and regulatory standards that are protective of human
heaith and the environment. Like the RWQCB, our goal is to protect the residents of the
Carousel neighborhood and address the environmantal issues, white minimizing disroption to
residents and preserving the integrity of the Comnunity.

Alinough sievated levels of compounds of concern (COCs) have been lound beneath the
stregts and at certain residential properties, based on the dats collected so far, there is no
tmrminent fsk to residents or the public in the Carousel neighborhood. Mso, while Shell's
investigation is not vet comalete, i does nat appear at this time thai there i any significant off.
sie rigration of soil impacts or soit vapor impacts from the former Kast Properiy.

Our approach, which is to develop a coherent conceptual frameworh for the mritigation and
remediation of the Carousel neighborhood, is consistent with the RWQUB's guidelines providing
tor a principled, phased approach to irvestigsting and remedisling environmentad irnpacty
Specifically, this approach follows the guidance set out in the State Water Resources Control
Board's Resolution 92-49. In accordance with these guidelines, it includes “an evaiuation of
cleanup altermalives that are feasitle of the site” ang consistent with the maximum benefit to the
peopliz of the State. Because the soil and groundwater assessmert is angomyg, a full evaluation
of cleanup alternalives is prematire al this time.

Neverthetess, we are considering a varisty of poteniial alternatives that can be aspplied gt
specific properties and in the public streeis in order to address environmental impacts ard avoid
any significant risk Lo human heslth in the Carouset neighborhood. For exampte, Shelt has
submitied & work plan for the soil vapor extraction pliot tesl, While svalugiing allernatives, we
place a pricrity on keeping the communily intact and minirnizing any disruption 1o residents of
the Carousel communily if it becomes nacessary for residents to relocate temporarily to
perform this work, Shell will take appropriate steps io minimize any inconvenience and
compensate them for any resulling expenses. We are alen sensitive lo the residents’ concermns
abeul thelr property values and are open 1o 3 gislogue with the RIWDICE regarding these issues.




I gifddition, Shell is contiouing to moniter the groundwater to ensure (Fat there are no significant
mpacts emanating from the former Kast Propany. In this regard, it is essential Ihat
groursdwater conditionz hath up-gradient and down-gradien! be evalusted. To ciale, our
investigation suggests that groundwater up-gradient of the former Kast property is significantly
contaminated. One poteniial source of this contamination appEars o be the former Fleteher Oif
Refinery, which we understand the County Sanitation District is remediating

We ook forward fo further dialogue wilh the RWOUE regavding the draft Feasibitity Bludy
sutling, recently submitied, @z well as the Site Concaptual Model, 1o be submitted laier this
month. The Site Conceptunl Model wilt provide. (1) an overvisw of sur invesstigation efforts o
date, {2) additionat information regarding polential on and of-sile sources for the D00s; and ()
3 review of the available oplions for remediation of the former Kast properly.

We appreciate wolr leaderahip on this project,

S;gnemiy,

nag&sz, Erwirormental Claims
Shell Ol Cornpany
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ATTACHMENT 147
DRAET TENTATIVE REVISED CAQ

STATE OF CALIFORNIA
HEGIONAL WATER QUALITY CONTROL BOARD
LOS ANGELES REGION

CLEANUP AND ABATEMENT GRDER NG. R4-2011-6046
BEQUIRING

SHELL O1L COMPANY
AND
BARCLAY HOLLANDER CORPORATION

TO CLEANUP AND ABATE WASTE
DISCHARGED TO WATERS OF THE STATE
PURSUANT TO CALIFORNIA WATER CODE SECTION 133041
AT THE FORMER KAST PROPERTY TANK FARM,
CARSON, CALIFORNIA

REYISED
DATE]
(FILE NO. 97-843)

e

Cleanup and Abatement Order No. B4-2011-0046 (Order) requires Shell O Company and Barclay
Hollander Corporation, (hereinafter “Discharger™) fo assess, monitor, and cleanup and abate the
effects of petroleum hydrocarbon compounds and other contaminants of concern discharged to soil
and groundwater at the former Kast Property Tank Farm facility (hereinafter, the “Site”) located
southeast of the intersection of Marbella Avenue and East 244" Sireet, in Carson, California.

Cn Mareh 11, 2011, the Reglonal Water Quality Control Board, Los Angeles Region (Regional
Board) issued the Order requbring Shell O Company (Shelld to investizate and cleanup the Site.
O July 28 2010 in comments on the drafl Order, the law firm of Morpan Lewis on behalf of
Shell, requested that the Regional Board name Dole Food Company, Inc. (Dole) and its wholiv-
owned subsidiary Barclay Hollander Corporation (BHC) as responsible pariies in the Oeder
CMorgan Lewis 2000 Tetter™, At that tfme. the Reeional Board declined to add Dole and RHC
10 the draft Oider und issued the Order 1o Shell oniv. Subseguentlv. on April 22, 2011 the
Regional Board issued an order pursuant to California Water Code section 13267 (13267 Qrdery
requiring [ole 1o provide techideal information about the Site. On September 15, 2011, the law
firm ef Gibson Dunn on behall of Dele provided a detailed letier and attachmenis in response to
the 13267 Order disputing that it and/or BHC should be namved as responsible partiss in the
Crder (""Cribson Dunn 2001 Letter™.  On Oelober 31, 2013, the Repional Board’s Assistant
Executive Officer proposed adding BHC as a responsible party to the Order and provided

" Water Code section 13304 (8} states, in parl: Any person who has discharged or discharges waste Into the
waters of this state in violation of any waste discharge requirement or other order or prohifbition issned by &
regional board or the staie board, or who has caused or permitied, causes or permits, or threatens to cause or
permit any waste to be discharged or deposited where it is, or probably will be, discharged into the waters of
the state and creates, or threatens fo create, = condition of pollution or nuisance, shail upon order of the
regional board, clean up the waste or abate the effects of the waste, or, in the case of threatened poltution or
nuisance, take other necessary remedial action, inchuding, but not limited to, overseeing ¢leanup and abatement
eHforts.
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gpporiunities fo submit comprends on Cctober 33, 2013 and June 3, 2014 Gibson Dunn and

As of the date of this revised Order. Shell has completed many of the tasks required by the Order
sinee its issuance on Mareh 11, 2011, This Order is not being revised to delete 1asks already
compisled by _Shell but is being revised to add BHC as a responsible party and to make
apprantists findings based on the information provided by Dole and Shell since issuance of the
Order and to elarify that the Discharger is responsible for orenarine drafl environmenist
documentation. . The Recional Beard’s files include records documenting the aclivities
assoeiated with this Order,

The Regional Roard herein finds:
BACKGROUND

I, Discharger: Shed-Qil-Cempany Shell, previously Shell Company of California, is a

Responsible Party due to its: (a) ownership of the former Kast Property Tank Farm, and (b)
former operation of a petrolenm hydrocarbon tank farm af the Site_resulting In discharpes
of waste at the Site. Barelay Hollander Corporation (BHCY is a responsible party due to its
(a) past ownership and/or as s Successor 1o past owners of the Site, and (b) development of
the property resulting in discharges of waste at the Site. Shell and BHC are hereafier
referred to collectively as “Discharger”. The actions of the Discharger have caused or
permitted waste to be discharged or deposited wihere it is, or probably will be, discharged
into the waters of the state and have created a condition of pollution or nuisance.

2. Location: The Site is located southeast of the intersection of Marbella Avenue and Fast
244" Street in the City of Carson, California. The Site oceupies approximately 44 acres
of land and is bordered by the Los Angeles County Metropolitan Transportation
Authority ratfread right-of-way oo the north, Lomita Boulevard oa the south, Marbella
Avenue on the west, and Panama Avenue on the east (Figure 1), The Site was previously
owrned by the-Biseharger Shell, who operated threo ofl storage reservoirs from the 1920s
to the mid-1960s. The central and southern reservoirs each had a capacity of 730,000
barrels of oil and the northernmost reservoir had a capacity of 2,000,000 barrels of ol
The Siie presently consists of the Carousel residential neighborhood and city streets.

3. Groundwater Basin: The Sie is located on the Torrance Plain of the West Coast
Groundwater Basin (Basin), in the southwestern part of the Coastal Plain of Los Angeles
County. Beneath the Site, the first encountered groundwater is estimated at 54 fest below
ground surface (bgs). The Basin is underlain by a series of aguifers, the deeper of which
are used for drinking waler production. These aquifers are with increasing depth, the
Gage aquifer, Lynwood aquifer, and Silverado aquifer. The nearest municipal water
supply well is located approximately 400 feet west of the Site. As set forth in the Warer
Ouality Comirol Plan for the Los Angeles Region (the Basin Plan), adopted on June 13,
1954, the Regional Board has designated beneficial uses for groundwater (among which
include municipal and domestie drinking water supplies) in the West Coast Rasin and
has established water quality abjectives for the protection ofthese beneficial uses.
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4. As detailed in the findings below, the Dischargar's activities at the Site have caused or
permitied the discharge of waste resulting in soll, seil vapor, and groundwater pollution,
including discharges of waste to the waters of the state, and nuisance.

SITE HISTGRY

5 Property Ownership and Leasehold Information: Based on lnformation submitted to the
Regional Board by the Discharger, the Sile has the following property ownership and
teasehold history:

a According to the Sanborn meaps dated 1924 and 1925, the Site was owned and
operated by “Shell Compaity of California (Kast Property)” beginning in
spproximately 1924 uniil the mid-1960s. The Site was used as a tank farm,
which included three crude ofl storage reservoirs, Reservoir Nos. 5, 6 and 7.
Reserveir No.3, the cener reservoir, had a capacity of 750,000 barrels of oi
aned was under lease to General Petroleurn Corporation. Reservoir Mo, 6, the
southernmost reservoir, had u capacity of 750,000 barrels of oil; and Reservoir
No. 7, the northernmost reservoir; had a capacity of 2,000,000 barrels of oil.
According to Sanborn map notations, the reservoirs had concrete-lined earth-
slopes with frame roofs on wood posts, surrounded by earth levees averaging
20 feet in haight with 7 foot wide walks on top. One oil pump house was
depicted on the 1925 Sanborn maep within the southemn portion of the Site.
Since construction, the Site was used as a crude ofl storage reservoir.

MM@MM&&%&WM&%@%H%MMWMW
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. In 1965, Richard Barclay and Shell executed a Purchase Option Agreement.
wherein Richard Barclay {or bis nominee) aereed io purchase the Property,
subect to o favorsble envineering report and other restrictiony. Richard
Barclay was g principal in an entity kKnown as Barclay-Holander-Curel. In
1866, Lomita Develepment Company (Lomita), a California parinership.
was designated as Mr, Barclay’s “nominee™ and purchased the Pronerty from

Shell with the reservoirs in place. Lomita explicitly agreed in writing to
coniplete decommissioning of the reservoirs, In phases between 1967 and
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1969, Lomita developed the Stte into one- ard fwo-story single family
residential parcels and sold the developed lots to individual homeowners, o
1969, a grogp of companies, meluding Lomita, merged indo a company
knowsn as Barelay Hollander Corel. Inc., whtich was then seauired by Casile
& Cocke, Inc. snid it became a whollv-owaed subsidiary of Castle & Cocle.

Ine. Barclsy Hollander Curci, Ine. continued to sell parcels to residential
owners, Barclay Mollander Curci. Ine, was later renamed Barelay Hollander
Corporation, Ine. {BHCY Castle & Cooke, Ine. mereed with Flexi-Van
Corporalion in 1985, which in 1991, changed its name 1o Dole Food
Company, Inc. BHC agreed to be responsible for the Habilities of Lomita
and the other eniides,  BHO is currentty 3 whollv-owned subsidiary of Dole
bet-has-ne assels t

I 6. Site Pescription and Aclivities: According to information in the Regional Board’s file on this
Site, oil related operations at the Site began in 1923 and ended by the early 1960s. The Site was
previously ewned and eperated by Shell Company of California, which was subsequently
revamed Shell Oil Company, as a crude oil storage facility, The facility included equipment that
pumped the oil to the nearby 866 Shel! refinery for processing from three concrete-lined oil
storage reservoirs with 4 total capacity of 3.5 million barrels. [n 1966, 80 Shel} closed the Site
and 8Q& sold the Site to Lomita Bevelepment-Company, an affiliate of Richard Barclay and
Barctay-Hollander-Curci. Subsequently, Lomita DevelepmentCompany developed the Site into
the Carousel residential neighborhood, which containg 285 single-family homes,

In 1865, prior to the purchase of the property from Shell, Richard Barclay and/or Barciay
Hollander Curel requested permission from Shell 1o remove the liguid waste and petroleum
residue from the property and 16 begin to grade the proventy for development,  Shell aoreed (o
allow_the activities with some conditions. including that *all work done by or for [Barclay
Hollander Curcii be done in & good, lawful and workimanlike manner,”  Afier purchasing the
property in 1966, Lomita. as the owner of the properiv, aciively participated in the
decommissioning and prading activities,  Lomita conducied the wasie removal and sradipe
activities and obtained the required permits from the County, Available information indicates
that by August 15, 1966 all three reservoirs had been fully cleaned out.  The Pacific Soils

Engineering Reports dated January 7, 1966; March {1, 1966: July 31, 1967 and June 11. 19683
documented thai: {1 Lomita emnptied and demolished the reservnirs, and praded the Site prior 10t
developing the Site as residentizal housing; (2) part of the conerete floor of the central reservoir was
removed by Lomita from the Siter and (3)-where fhip eservoir boftoms were leff in place. Lomita
made 8-tneh wide cireular trenchies in congentrie circles approximately 15 feet apart to permit water
drainage 1o gllow the percolation of water and sludee present in the reservoirs into the subsurface,
Various documents from the soil eneineer describe the nrocess of removing water and studee in
the reservoirs, burving eoncrele and compacting the conorete and soil, and drilling holes in the
conerete to allow for percolation inte the groundwater, The County’s grading permit required
that concrete ill must be af least seven feef below grade. Boring logs indicated that soils beneath
the concrete slab in Reservoir 7 were “highly oil stained” and that soils in the borines had a

* See Fxhibit 76 to Gibson Dunn 2011 Letter,
' See Exhibits 31, 78. 36, and 42 to Gihson Dunn 2011 Ietter,
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“peiroieum odor, however the amoun of actual oil containgd in the scil is unknewn.” * One of

the soil enmineering reports also indicated that soil used (o BI in the reservoirs and return the

Property to its natwral grade camc {rome the berms surfounding each reservalr and surrpunding

the perimeter of the Property.” In 1967 Lomita began transferring title of individual parcels. In

1969, title to remaining parcels was granted by grant deed from Lomita to BHC, Then BHC

bepan ransivrring title to the vest of the parcels,

6. Chemical Usage: Based on the Phase [ Environmental Site Assessment (ESA) dated July
14, 2008 conducted by Shell 0l Produets’ (SOPUS) consuitant, URS Corporation, the

Site was used for the starage of crude oil in all three reservoirs on the preperty from at
least 1924 to 1966. Subsequent records indicate that in the 1960s the reservoirs may also
have been used for storage of bunker oil, Ongoing investigations indicate petroleum
hydrocarbon compounds including volatile organic compotinds (VOCs) and semi-volatile

OrgAIG

compounds (SVOCs) are impacted in the subsurface soil, soil vapor, and

prounidwater underlying the Site.

EVIDENCE OF DISCHARGES OF WASTE AND BASIS FOR ORDER

7. Waste Discharges: The following summarives assessment activities associated with the

Site:

In 2007, under the regulatory oversight of the California Departmen: of Toxic
Substances Control (DTEC), an environmental investigation was initiated at the
former Turee Products Facility (TPF). Soil vapor and groundwater were
investigated in areas directly west of the Site and at locations in the novthwestern
portion of the Site.  The DTSC-required investigation detecied petroleum
hydrocarbons, benzene, toluene, and chlorinated solvents in soil and soil vapor.
A multl-depth soil vapor survey, which fncluded soil vapor sampling on the Site
ar locations coincident with the former Kast Site foatprints, detected henzene at
coneentrations up to 150 micrograms per liter {(ug/l). Benzene was detected at
TPT groundwater monitoring well MW-8, which has a northeast flow direction,
al & concentration of 1,800 pg/l. Therefore, groundwater monitoring well MW-8§
is located upgradient of the Kast Site. Chlorinated solvents were also detected at
the Kast Site greundwater monitoring well MW.5,

The Final Phase [ Site Characterization Report dated October 13, 2009, which
was prepared by URS Corperation on behalf of SOPUS showed that soil impacts
congisted primarily of petroleum hydrocarbons spanning a wide range of carbon
chains and including Total Petroteum Hydrocarbons (TPH) as gasoline (g), TPH
as diesel (TPHJ), TPH as motor ofl {TPHmo), benzene, and naphthalene (See
Tables 1, 2A, 2B, and 3}

! See Exhibit 78 to Gibson Dunn 2011 Lotrer, March 11, 1966 Renort by Pacific Soils

L ngineering Ine,

® See Exhibii 31 dnd Declaration of Lee Volmer, stiached o (Gibson Punn 2011 Letier,

" Shell Gil Products US is the d/b/a for Equilon Enterprises LLC, which is wholly owped by Sheli Qi1

Compaiy.
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£,

Lo in June 2009, 2 subsurface invedtigation of public strests i the Carousel
neighborhood consisting of ten cone penatrometer/rapid optical sereening
iools {CPT/ROST) was performed. The CPT/ROST logs indicated several
locations within the Site with elevated hydrocarbon concentrations. The
CPT/ROST logs alse showed thai the highest apparent soll impacts
oceurred at depths of 12 feet bgs, 36 feet bgs, and 40 feet bgs.

[l A twotal of 228 soil samples were collected during the Phase 1 Siie
Characterization. The analytical data for soil samples collecied from soil
borings advanced on public streets across the Sie (Figure 2) were as
follows:

i. The highest detected concenttation of TPH was 22,000 milligrams
per kilogram (mg/kg) and TPHg, TPHJ, and TPHmo were 8,800,
22,000, and 21,000 mg/kg, respectively;

ii. Benrene, clthylbenzene, foluene, and xylenes were detected in
concentrations as high as 21,000 micrograms per kilogram
(pglkg), 32,000 pgke, 12,000 pgkg, and 140,000 pgiks,
respectively;

iil. SVOCs were detected in concentrations as high as 47 mg/kg of
naphthalene, 38 mg/ke of l-methylnaphthalene, 63 mg/kg of 2-
methylnaphthalne, 12 mg/ky phenanthrene, and 9.0 mg/kg pyrene;
and

iv. Arsenic and lead were defected in concentrations as high as 53.2
mg/kg and 52.5 mg/kg, respectively.

1. Seil vapor samples collected from a 5-foor depth and greater below the
public streets in the Carousel neighborhood indicated elevated benzene
aid methane (Figures 3 and 4), Benzene was detected af 3 maximom
congentration of 3,800ug/l, which exceeds the California Human Health
Sereening Level (CHHSL) value of 0.036 pg/l for benzene set for
shallow soil vapor in a residential ares. Methane was zlso detected in
concentrations as high as 59.7 % (by volume) that significantly exceed
its fower explosive limit of 5% (by volume), posing a potential safety
hazard.

Between September 2009 and February 2010, residential soil and sub-slab sol)
vapor sampling was conducted at 41 parcels (Figure 5 a — f) Tables | and 2) and
the results were as follows:

L. Surface and subsurface soil (0 1o 10 feet bgs) delected concentrations of
chemicals of concern that signifieantly exceeded soil sereening levels as
follows:

Lo VOCs - Benzeme (14,000 pgikp), tetrachloroethylene (PCE)
(22,000 pg/ke), 1.2.4-trimethylbenzene (34,000 pg/ke), and 1,3,5
wirmethylbenzens (14,000 ugikoy
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ii.  SVOUCs - Naphthalene (18 mgfke), Benzola)pyrene (2.9 mgkg),
benzo({a)anthracene (0.1 mg/kg), chrysene (0.27  mg/kg),
phenanthrens (0.28 mg/kg), and pyrene (019 mgrke); and

iti.  Lead was also detected at a maximum concentration of 367 me/ke.

1. The highest detected conceniration of TPHg was 5,000 mg/ke, TPHd
was 33,000 myg/ke, and TPHmo was 41,000 mg/ka;

L As of September 27, 2010, sub-slab soil vapor samples have heen
collected from 172 homes in the Carousel neighborhood.  Additional
data continues 1o be collected as part of the Phase 11 Sie
Characterization. The validated deta from the first 41 homes detected
benzene, naphthalene, 1,2 4-rimethylbenzens, 1,3,5-irimethyibenzene,
sihylbenzene, p/me-nylenss, toluens, and acetone, at a maximum
mmmzrauon of 4,500 m;crograms per cubm meter (ugfm B 2,200
pg/m’, 1,000 pgfm, 1,100 pghn’, 5,200 pefm®, 700 ppim, 270 weiad,
respectively.

d.  Between November 19, 2009 and February 15, 2010, additional step-cut soil and
s0i vapor sampling at the elevated soll vapor sampling locations were conducted
in seleeted locations beneath the public streets at the Site.  The measured
concentrations for petroleum hydrocarbons in soil were as follows:

I The highest detected coneenirations of TPHg was 9,800 mg/kg, TPHd
was 22,600 mg/kg, and TPHmo was 21,100 mg/kg;

il The highest detected concentrations of benzene was 33,000 pg/kg,
tthylbenzene was 42,000 pg/kg, toluene was 11,000 pg/kg, and xylenes
were 140,000 pp/kg, respectively;

Hi. SVOCs were detected in concentrations as high as 47 me/fkg of
naphthalene, 33 mg/kg of l-methylnaphthalene, 53 mg/kg of 2-
methylnaphthalne, 6.1 mg/kg phenanthrene, and 3.9 mg/kg pyrene; and

V. Arsenic and lead were defecied in concentrations as high as 28.2 my/kg
and 13.6 mplkg, respectively,

2. In July 2009, the Instaliation of six on-sile groundwater menitoring wells (Figure
6} were completed and quarterly groundwater monitoring was initiated.
Groundwater was encountered af 53 feet bgs. Groundwater samples from five of
the six wells contained concentrations of benzene at a maximum concentration

140 pg/l and trichloroethylene (TCE) at a maximum concentration of 290
ug/l.. One of the monitoring wells (MW-3} contains a free product or a light
not-agueaus phase Hguid (ENAPL) with & maxhmum measured thickness of 9.01
foot as of May 27, 2016

8. Bource Hliminstion and Bemediation Siatus st the Bite
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&,

The results of the initial soil and soil vapor investigation indicate the presence of
elevaied methane and benzene at concenirations exceeding the Lower Explosive
Limit and the CHHSL for shallow soil vapor, at several locations beneath the
public streets at the Site. On October 15, 2009, the Regional Board directed the
Dischiarger to expediticusly design and implement an interim remedial action,

On May 12, 2010 the Regional Board approved SOPUS’s propesed Soil Vapor
Extraction (SVE} pilot test in ordér to evaluate the use of this technology as
remedial option for VOUs gt the Site,

8. Sumimary of Findings from Subsurface Investigations

b

Regional Board staff have reviewed and evaliaied numerous technical reports and
records pertaining 1o the refease, detection, and distribution of wastes on the Sie
and its viginity. The Discharger has stored, used, and/er discharged petroleum
hydrocarbon compounds af the Stie, Elevated lavels of TPH and other wastes have
been detected in sail, soit vapor and groundwater beneath the Sie.

The sources for the evidence summarized above tnclude, but are not Hmited to:

Various technical reports and documents submitted by the Discharger or its
representatives o Regional Board staff.

Site inspections conducted by Regional Board staff, as well as meetings,
letters, electronic mails, and telephone communications between Regional
Board staff and the Discharger and/or s representatives.

Subsurface drainage study for the Site reservoirs submitied by Girardi and
Keese, the Iaw finn retained by some of the residents of the Carousel
neighbarhood,

. Summary of Current Conditions Requiring Cleanep and Abatement

A,

B,

Based on the Phase | ESA for the Site dated fuly 14, 2008 (prepared by URS
Corporation) and the most recent information provided to the Regional Board by
SOPUS: 1) 30C sold the Kast Site to Lomita Develepment-Cempany, an
affiliate of Richard Barclay and Barclay-Hollander-Curet, in 1966 with the
reservairs in place; 2) the Pacific Sofls Engineering Reports from 1966 to 1968
mdicate that Lomita Bevelepment—Gempany emptied and demolished the
reservoirs, and constructed residential housing; 3) part of the conerete floor of
the central reservoir was removed by Lomita Revelepment-Company from the
Sie; and 4) where the reservoir bottoms were left in place, Lomita Devalopment
Eompany made 8-inch wide cireular trenches in concenitric circles approximately
15 feet apart to permit water drainage to-allow percolation of water and sludge
present in the reserveirs into the subsurface,

There {s no consistent trend in the vertiod diviribution of detected concemrations

of petroleum hydrocarbon compounds that can be discerned from soi] boring data
to date, Alihough, the majority of the aforementioned bighest detected TPH
concentrarions were obtained from the 2.5-foot depth samples, there wers
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muitipls locations where the highest concentrations were in the 5-foot or 10-foot
samples. This may be due to the nature of previous development activities by
Lomita Pevelepment-Company al the Siie (i.e., the construction and demolton
of the former reservoirs and site grading in preparation for development of the
residential tract).

e. On May 1L 2010, Environmental Engineering and Contracting, consultants
hired by Glrardi and Keese, conducted exploratory trenching in order to locate
and identify the obstructions that have been frequently encountered during the
advancement of shallow seil borings al meny of the residential homes
investigated to date. Regional Board staff observed the encountering of an
approsimately $-ibeh thiek concrete slab extending at the irench excavation
termination depth of 9 feet, 2 inches. The Pacific Soils Engineering Report
dated January 7, 1966 states that the reservoirs were lined with a “four inch
blanket of reinforced concrete™. These obstructions are presumed to be remnants
of the conerete liners of the former reservoir,

d. Results from the 169 Interim Residential Sampling Reports submitted to the
Regional Board through November 17, 2010 indicate that for surface and
subsurface soil sampling (0 to 10 feet bgs), the cancer risk index estimate is
between 0 and 10 for 107 residential parcels, between 10 and 100 for 60 parcels,
and exceeded 100 for 2 parcels. In the area where the highesl cancer index i3
documented, SVOCs {i.e. Benzo(aypyrene, benzo(alanthracens,
benzo(b)luoranthene and chrysene), benzene, and ethylbenzense were the
primary chemicals of potential concern (COPCs) contributing to the cancer risk
fndes,

For the Carousel neighborhood investigation, the Regional Board is using the
mast protective cancer risk screening levels recommended by the State and
federal governments, which is one in ene million {1 x 10°°) additional risks. For
sereening purposes, the Regional Board routinely uses the most conservative
(health-protective assumptions) risk based screening levels of 1 x 107 for the
target chemical. This soreening level is based on a target risk level at the lower
end of the US Eavironmental Protection Agency (USEPA) risk management
range of one-in-a-million risk (1 x 10" for cancer risk and a hazard quotient of
i

The presence of & chemical at concentrations in excess of a CHHSL does not
indicate that adverse impacis to buman health are occurring or will occur, but
suggests that further evaluation of potential human health concerns is warranted
(Cai-EPA, 2008}, It should also be noted that CHHSLs are not intended to “set

... final cleanup or action levels to be applied at contaminated sites” (Cal-EPA,
2008y,

¢. Results from the 169 Interim Residential Sampling Reports submitted to the
Regional Board through November 17, 2010 also indicate that for the sub-slab
soil vapor data collected from the residential parcels, the cancer risk index
estimate was between 0 and 10 for 147 parcels, between 10 and 100 for 20
parcels, and greater than 100 for 2 parcels, The two highest cancer risk index
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were estimated as 550 and 120, In most cases, benzene was the primary
corributor to the cancer risk index estimate.

£, The Office of Environmental Health Heazard Assessment (OEHHA) performed 2
quantitative risk evaluation of TPH using surface and subsurface (0 1o 10 feet bgs)
soil TPH [ractionation data for the 41 residential parcels (Table 3). Based on the
risk calculation, OEHHA estimated maximum exposwres for a child and compared
the resulting exposure estimates of reference dosapes with that grovided by DTSC
interim guidance dated June 16, 2009, OBEHHA concluded thal aromatic
hydrocarbons in the C-9 to G372 range at five parcels exceeded thelr reference
values for children (Exhibir 1) '

g The San Franciseo Hay Regional Water Quality Control Board developed the
Ervironmental Screéning Level (EEL) as guilance for determining when
concentration of TPH may present a nuisance and detectable odor. The ESL, based
on calfeulated odor indexes, for residemiial land-uses is 100 mg/kg for TPHE and
TPHA. The soil TPHg and TPHd data obtained from the Site were detectad up to
8,800 me/ky and 85,000 mgfkg, respectively, which exceed the ESL.

11, Pollation of Waters of the State: The Discharger has caused or permitted waste fo be
discharged or deposited where it is, or probably will be, discharged into the waters of the
state and creates, or threatens to create, a condition of pollution or nuisance. As described
in this Order and the record of the Regional Board, the Discharger owned and/or operated
the site in a manner that resulted in the discharges of waste. The constituents found at the
site as described in Finding 8 constitute “waste” as defined in Water Code section
13050(d). The discharge of waste has resulied in polivtion, as defined in Water Code
section 1303001}, The conceniration of waste constituents in soil and groundwater excesd
water quality objectives contained in the Water Quality Control Plan for the Los Angeles
Region (Basin Plan), including state-promulpated maximum contaminant levels. The
presence of waste al the Site constitutes a "nuisance” as defined in Water Code section
13650(m). The waste is presend al concentrations and locations that "is injurious fo
health, or is indecent, or offensive (o the senses, or an obstruction (o the fiee use of
property, so as to interfere with the comfortable enjoyment of life or property . . . and
[ajtfects af the same time au entive conmmunity or neighborhood, or any considerable
number of persons,although ithe extens of the annoyance or damage flicied upon
individuals may be wiegual.”

12, MNeed for Techmical Reports: This Order requires the submittal of techuical or
monitoring reports pursuant 1o Water Code section 132677, The Discharger is required
to submit the reports because, as described i the Findings in this Order, the Discharger
is responsible for the discharge of waste that has caused pollution and nuisance. The
reporis are necessary (o evaluate the extent of the impacts on water quality and public
health and to determing the scope of the remedy.

<

Waier Code section 13267 authorizes the Regionsl Board to requive any person who has discharged,
discharges, or is suspect of having discharged or discharging, waste 1o submit technical or monitoring
PrOogran repors. :
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13, Adthough-requested-by-the-Bischarger-the-Reglonal Board-{o-dechning to-name-additional
peertisHy—rospensible-paries-{FRPs)-to-tis-Crderar-tis-time.  Subsiantial evidence
ndicates that the Discharger caused or permiited wasie to be discharged fito waters of state
andd is therefore appropriately nemed as a responsible party in this Order. Shell owned and
onem‘ted the Bhe, z%zen sold t%*ze Rroperty. to ‘i’he d‘eve'ton&rs }c;avinﬁ iﬁ nlam th‘me reservo%rs

».m?oundm a.tize regervelr. The residual *geimleum hvc%a a.mrbem e sﬁi presgm at tiie Site
and continue to cause pollution and nuisance &s decumented in this Order and the Repional
Board files,  Howeves-the The Regional Board will-continue-te has investigated whether
additional—__potentially _responsible parties (including, but not iimited fo, Lomita
Development Company, Richard Barclay, Barclay-Holander-Curcl, Dole Foods, Ine.
Barclay Hollander Corporation sadfor any of its successors) and has determined that
Barclay Hollander Corporation caused or permitted the discharge of waste at the Site and
wﬁ%%mm%ﬁwm%%mﬁml—msmmamwm
Order-or-a-separate-Order—The-Reglonal-Board-way-amend-this-Order-or-issue-a-sepusate
WWMMWMWW%
asdditional PRI is-engoingthe-Reg Board-dostres-t SERLY o
orv-delay—remediation-of the-Bite: BE%IC a:'kdfor its predecc:asm purchased the Site with
explicit knowledee of the presence of the peiroleum reservoirs and the presence of residual
petrolewm bydrocarbons and conducted various activities, including partially dismantling
the goncrete in the reservoirs and grading the onsite materials, thereby spreading the wasie,
The residual petroleum hydrocarbons are still present at the SHte and confinue fo cuuse
peilufien and nuisance a3 documented in this Order and the Resional Board files, BHC s 4
wholly-owned subsidiary of Deole, Ineluding BHC as & responsible perty in this Order is
consistent with orders of the State Water Resources Control Board construing Water Code
section 13304 paming former pwners who hed knowledee of the act vities that resulted in
the discharpe and the legal abilily (o control the continuing discharze.” Including BHC as A
responsible party is c@nsnstmi with Wazer Code sectipn 13304(3) because BHC's dﬂmg_miﬁ
thal resulied in creating poliution and nuisance were yilawfiil since @l least 19492 If the
Regional Board becomes aware of *mv othier responsible parties it will consider namine
such persons in this Oirder,

14, W&s&b&%@% Shell, in a letter to the Regional Board dated May 5, 2010 (Exhibit 2),
stated that i is caﬁmd&rmg a variely of potential alternatives that can be applied at specific

see, &g, State Water Board Order No, WO 02-13 (Wenwest, Inc.): State Water Bo: ) F0.8

[Arthur Spitzer); State Water Board Order WO 86.15 (Btinpes-Western Chemical (‘_Q;‘DQ;" m&&gm
Water Board Order WO 86-2 (Zoecon Corporation). See g Isp State Wader Board Order No, WO 8913
{Tha BOC Group, Ine Yholding prior owner resnonsible for discharaes asspciated with an shandoned

updergronnd storage tanic)._Also see State Water Doard Order No, WO 96-2 (County of San Diego, City of
Natlomal City, and City of National City Comymenity Development Comppissian) (holdine County of San
Dieua responsible for polluiion caused by landfill it operated, holding City of National City responsible for
getions thag contributed 10 the polfution, and holding City of National City Community Development
{“mx mission responsibie eventhourh it owned the oroperty for arelatively short period of time),
weo Health and Saf Code 8 3411, o Newhadl Lond & Farpmine O v Superior Corf, 19 Cal.Appdih
234 L1950 the courtintermreled e form “pdeance” suotine Monein v_derofel- General Corp. 230

Cal Appad 1125 £1591) Jthe courtreiectied the nrovment thatong cannit ba ouilv of 4 wiisange untess
ane is inthe position o abate it The court beld “Nor il dnterial et defendant z Begediv created fhe
nuisanee At soime e i thenast but doss ot ewrently have g fossissory intersst in the Dronerty. ot

oniy is the parly Wito mainiains thenitisanee 1able but alen the pary of garticswho greate or assist in ity
creation are responsible for the ensuiie damawe,’ © 230 Col Aon3d aba 1137,
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parcels and In the public streets in order to aveid environmental impams and avoid any
significant risks to human health at this Site. Fhe-Diseharger Shell also indicated that i it
becomes necessary for residents 1o relocate temporarily to perform this work, the
Bischorger—Shell will take appropriate steps to midmize any inconvenience apd
compensate them for any resulling sxpenses.

15, Issuance of this Order is beinp taken for the protection of the enviromment and as such is
exempt from provisions of the California Environmental Guality Act (CEGA) (Pubic
Resources Code section 21000 et seq.) in accordance with California Code of Regulations,
ttle 14, sections 15061(b)(3), 15306, 15307, 15308, and 15321, This Order generally
requires the Discharger to submit plans for spproval prior to implementation of cleanup
activities al the Site. Mere submittal of plans is exempt Gom CEQA as submittal will not
¢ause a direct or indirect physical change in the environment and/or is an activity that
cannot possibly have a significant effect on the environment. CEQA review at this time
would be premature and speculative, as there is simply not enocugh information concerning
the Discharger’s proposed remedial activities and possible associated environmental
impacts, If the Regional Board determines that implementation of any plan required by this
Order will have a significant efféct on the environment, the Regional Board will condunt
the necessary and appropriate environmental review prior to Executive Officer approval of
the applicable plan.

16. Shells

of the nrm{md RAP 1he Re sp,;::g,@} ﬁ%{d {a rmmegmimimm mﬁm@m@m the m&
could have a sionificant Impact on the enviromment and that preparation of an
environmental impacl renort is necessary,

17. Pursuant to section 13304 of the Californiz Water Code, the Regional Board may seek
reimbursement for all reasonable costs 1o oversee cleanup of such waste, abatement of the
effecis thereof, or other remedial action.

THEREFORE, [T IS HERERY ORDERED, pursuant to Califormia Water Code section 13304
and 13267, that the Discharger shall cleanup the waste and abale the effects of the discharge,
inciuding, but not lmited to, total petroletm hydrocerbons {TPH) and ether TPH-related wastes
discharged to soil and groundwater at the Site in sccordance with the following requirements:

1. Compiete Delineation of Un- and OF-Site Waste Discharges: Completely delincate
the extent of wasle in soil, soil vapor, and groundwater caused by the discharge of
wastes meluding, but not limited to, TPH and other TPH-related waste constitusnts at
the Site inte the saturated and unsaturated zones. Assessment has been ongoing under
Regional Board oversighi, but assessment i3 not vet complete. If ongoing
reinterpretation of new data derived from the tasks performed suggests that
madification or expansion of the tasks approved by the Regional Board is necessary for
complete assessment, the Discharger is reguired to submit a work plan addendum(a).

2. Continue to Conduct Groundwater Monitoring and Reporting:

& Continue the existing quarterly groundwaler monitoring and reporling program
previpusly required by the Regional Board, and
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b, As new wells are installed, they are fo be incorporated into the existing
grovmdwater monitoring and reporting program

Ew

Conduet Remedial Action: Initiate a phased cleanup and abatement program for the
cleanup of waste in sotl, soil vapor, and groundwater and abatement of the effects of
the discharges, but not limiled to, petrcleum and petrolewmnerefated contaminated
shallow solls and pollution sources as highest priority.

Shallow soils in this Order are defived as solis found ©© a nominal depth of 10 feer,
where potential exposure for residents and/or construction and uglity maintenence
workers is considered likely (Ref Supplemental Guidance for Human Heslth
Multimedia Risk Assessments of Hazardous Waste Sifes and Permitted Facilities —
CalEPA 1996),

Specifically, the Discharger shall:

a. Develop a pilot testing work plan, which includes 1) evaluation of the
feasibility of removing impacted soils to 10 feet and removal of contaminsted
shaliow soils and reservoir concrete siabs encourntered within the vppermost 10
feet, inchuding areas beneath residential howses; and 2) remedial options fhat
can be carried our where site characterization (inchuding indoor air testing) is
completed; 3) plans for relocation of residents during soil removal activities,
olans for management of excavated soil onesite, and plans to minimize cdors
and noise dwing sdil removal. The Discharger is required to submit this Filot
Test Work Plan to the Regional Board for review and approvel by the
Exacutive Gificer no later than 60 days afier the date of issuance of this Order.
Upon approval of the Pilot Test Work Plan by the Executive Officer, the
Dhischarger shall implement the Pilot Test Work Plan submit the PHot Test
Report that includes the findings, conclusions, and recommendations within
1243 days of the {ssuance of the approval of the Pilot Test Work Plan,

b, Cordluct an assessment of any potential envivonmental impacts of the residual
concrele slabs of the former reserveir that includes: (1) the impact of the
remaining concrete floors on waste migration where the conerete floors might
still be present; {2) whether there is a need for the remaoval of the concrete; and
{3y the feasibilivy of removing the voncrets floors beneath (1) unpaved areas at
the Site, (if) paved argas at the Site, and (iii) homes at the Site. The Discharger
is required to submit this envirommental tmpact assessment of the residoal
conerete slabs to the Regional Board no later than 30 days allér the completion
of the Pilot Test. ‘

¢, Prepare a fullscale impacted soll Remedial Action Plan (RAP) for the Site,
The Discharger is required to submil the RAP to the Regional Board for
review and approval by the Executive Officer no fater than 60 days afler the
date of the Executive Officer’s approval of the Pilot Test Report.

I The RAF shall include, at & minimum, bui is mot Hmited tor
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A detaited plan for remediation of wastes in shallow soil that

will incorporate the results from the Seil Vapor Extraction
Pliot Test currently being performed,

A plan to address any impacted area beneath any existing
paved areas and conerste foundations of the homes, If
warranted;

Hi. A detailed surface containment and soil management plan:

An evaluation of all available options including proposed
selected methods for remediation of shallow soil and soil
vapor; and

Continuation of Interim measures for mitigation according to
the Regional Board approved [nterim Remediation Action
Plan (IRAP).

A schedule of actions to implement the RAP.

Ho The RAP, at a minimum, shall apply the following guidelines and Policies
to cleanup wastes in soil and groumdwater, The cleanup goals shall

include:

Soil cleanup goals set forth in the Regional Board's Interin
Site Assessment and Cleanup Guidebook, May 1990, waste
concentrations, depth to the water fable, the nature of the
chemicals, soil conditions and texture, and attenuation
trands, human health privtection tevels set forth in USEPA
Regional  Screening  lLevels  (Formerly  Preliminary
Remediation Goals),  for evaluation of the potentia
intrusion of subsurface vapors (soil vapor) into bulidings
and subsequent impact to indoor air quality, Califoria
Enviropmental Protection Agency’s Use of FHuman Heath
Screening Levels (CHHSLS) in Evaluation of Contaminated
Properiies, dated lanuary 2005, or its latest version, and
Total Pewoleum Hydrocarbon Criteria Working Group,
Yolumes 1 through 5, 1997, 1998, 1999; Commonwealth of
Massachusetts, Department of Environmental Protection,
Characterizing Risks Posed by Petroleum Contaminared
Sites: Implementation of MADEP VPH/EPH approach,
MADEP  2002; Commonwealth of  Massachusetts,
Lepartment  of  Environmental  Proteciion, Updated
Petroleum Hydrocarbon Fraction Toxicity Values for the
VPH/EPH/APH Methodology, MADEP 2003,
Commonwealth  of Massachusetts, Department  of
Environmental Proteetion, Method for the Determination of
dir-Phase Petroleum Hydrocarbons (APH) Final, MADEP
2008, 8oil vapor sampling requirements are stated in the
DISC Interim Guidance and the Regional Board's Advisory
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~ Active Soil Clas Investigations, dated January 28, 2003, or
iy latest version, DTSC's Guidance for the Evaluation and
Mitigation of Subsurfoce Vapor Intrusion o Indoor Air,
revised February 7, 2005, or its latest version, USEPA Risk
Assessment Guidance for Superfund, Parts A through E;
USEPA User's Guide for Evaluating Subsurface Vapor
ntrusion  into  Buildings, 2003; USEPA Supplemental
Guidance for Developing Soil Screening Levels for
Superfund Sites, 2002; USEPA Supplemental Guidance for
Comparing Background and Chemical Concentrations in
Soit for CERCLA Bites, 20002; CalBPA Selecting Inorganic
Constituents s Chemicals of Potential Concern at Risk
Assessments at Hazardous Waste Sites and Pérmitied
Facilities, CalEPA DTSC, February 1997; CalEPA Use of
the Northern and Southern California Polynuclear Aromatic
Hydrocarbons (PAH) Studies In the Manufactured Gas Plant
Gite Cleanup Process, CalEPA DTSC, July 2009, Cleanup
goals for all contaminant of concerns shall be based on
residentizl (i.e., unrestricted) land use.

Groundwater cleanup goals shall at a minimum achieve
applicable Basin Plan water quality objectives, including
California’s Maximum  Contaminant Levels or Action
Levels for drinking water as established by the California
Department of Pubiie Health, and the State Water Resources
Control  Board’s “Antidegradation Policy™ (State Board
Resclution No, 68-16), at a point of compliance approved by
the Regional Board, and comply with other applicable
implementation programs in the Basin Plan.

The  State  Water  Resources  Contro]  Board’s
“Antidegradation  Policy”,which requires atlaimunent of
background levels of water quality, or the highest level of
water quality that is reasonable in the event that background
fevels cannot be restorad. Cleanup levels other than
Background must be consistent with the maximum benefit to
the peoplie of the State, not unreascnably affect present and
anticipated beneficial uses of water, and not result in
exceedence of water quality objectives in the Regionsl
Board’s Basin Plon,

The State Water Resources Control Board’s “Policies and
Procedures for Investigation and Cleanup and Abatement of
Discharges Under Water Code Section 13304 {State Board
Resolution No, 92-49), requires cleanup to background or
the best water quality which is reasonable if background
levels canmot be achieved and sets forth criteria to consider
where cleanup to background water quality may not be
reasonable,




Shelt Ol Company -6~ File No. 97 - 043
Former Kast Property Tank Farm
Cleanup and Abatement Order No, R4-201 160406

1. The Discharger shall subwmil site-specific cleanup goals for residential (e,
unresiricted) land wse for the Executive Oficer’s approval concurrent with
the submittal date of the Pilot Test Report. The proposed site-specific
cleanup goals shall inelude detailed technical rationale and assumptions
underlying each goal.

1V, Upon approval of the RAP by the Executive Officer, the Discharger shall
implement the RAF within 60 davs of the issnance of the approval of the
RAP,

d.  Confinue (o condue! residential surface and subsurface soil and sub-siab sotl
vaper sampling under the curremt Reglonal Board approved work plan dated
September 24, 2009, I the ongoing reinterprefation of new assessment daia
derived from the tasks described in the work plan suggests that modification or
expansion of the tasks proposed in the RAP is necessary for complete cleanup.
then the Discharger shall submit addenda to the Septetber 24, 2009 work plan
to the Regional Board for review and approval by the Executive Officer no
fater than 60 deys of the date of {ssuance of this Order,

e. i the ongoing groundwater monitoring and investigation warrdnis, the
Discharger shall:

f. Install new wells in order to complere the groundwarer monitoring
well netwark and to fully delineate the impacted groundwater plume,
and :

[, Prepare a detailed impacted groundwafer RAP. The Regional Board
will set forth the due date of the groundwater RATD at z iater date.

4. FPabiic Review gnd Invelvement:

a.  Cleanup proposals and RAP submitted {o the Regional Board for approval in
compliznce with the terms of this Order shall be made available to the public
for 2 minimum 30-day period o allow for public review and comment. The
Regional Board will consider any comments received before taking final action
an a cleanup proposal and RAP,

b The Discharger shall encourage public participation. The Discharger is
required to prepare and submit a Public Paricipation Plan for review and
approval by the Executive Officer, with the goal of having the Regional Boasd
provide the stakeholders and other interested persons with;

1. Information, appropriately targeted to the hterscy and translational
needs of the community, about the investipation and remedial
activities concerning the discharges of waste at the Stte; and

I Peripdic, meaningful opportunities to review, comment upor, and to
influence imvestigation and cleanup activities at the Site.
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c. Public participation activities shell coincide with key decision making points
throughout the process as specified or as directed by the Executive Officer of
the Regional Board.

d. The Discharper shall prepare draft envircnmental documentation evaluating
the potential envirprmental impacts associated with the implementation of the
RAP and subimit to the Replonal Boargd as directed by the Executive Offiver,

Time Seheduler The Discharger shall submit all required techafcal work plans and
reports by the deadiines stated in this Order, which are summarized in Table 4. As
field activities al this Sile are in progress, additional technical documents may be
required and/or new or revised deadlines for the technical documents may be issued.
Therefore, Table 4 may be updated as necessary. The Discharger shall continue any
remediation or monitoring activities until such Hime as the Fxecutive Officer
determines that sufficient cleanup has been accomplished to fully comply with this
Order..

The Regional Board’s authorized representative(s) shall be allowed:

4. Entry upon premises whers a regulated facility or activity is located,
conducted, or where records are stoved, under the conditions of this Order:

h. Access to copy any records that are siored under the conditions of this
Order;

¢ Access o Inspect any facility, equipment (including monitoring and control
equipmenty, practices, or operations regulated or reguired under this Crder
and

d. The right to photograph, sample, and monitor the Site for the purpose of
ensuring compliance with this Order, or as otherwise authorized by the
California Water Code,

Contractor/Consultant  Qualification: A Califormia licensed professional civil
engineer or geologist, or a certified engineering geologist or hydrogeologist shall
conduct or direet the subsurface investigation and ¢leanup program. All technical
documents required by this Order shall be signed by and stamped with the seal of the
above-mentioned qualified professionals.

This Order is not intended to permit or allow the Discharger 10 cease any work
required by any other Qrder issued by this Regional Board, nor shall it be used as a
reason to stop or redirect any investigation or cleanup or remediation programs
ardered by this Regional Board or any other agency. Furthermiore, this Order does
not exempt the Discharger from compliance with any other laws, regulations, or
ordinances which may be applicable, nor does it legalize these waste treatment and
disposal facilities, and it leaves unaffected any further restrictions on these facilities
which may be contained in other statues or required by other agencies.

The Discharger shall submit 30-day advance notice to the Regional Board of any
plarmed changes in name, owgership, or control of the facility; and shall srovide 30-
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day advance notice of any planned physical changes 1o the Siie that may affect
compliance with this Order. In the event of & changs in ownership or operator, the
Discharger also shall previde 30-day advance notice, by lstier, to the succeeding
owner/operaior of the existence of this Order, and shall submit & copy of this
advance notice to the Regional Board.

Abandonment of any groundwater well(s) at the Site must be approved by and
reported (o the Executive Officer of the Regional Board at least 14 duys in advance,
Any groundwater wells removed must be replaced within a reasonable time, at a
location approved by (he Executive Ofhicer, With written jnstification, the Bxecutive
Officer may approve of the abandonment of groundiwater wells without replacement,
Whan a well is removed, all work shell be completed n aceordance with California
Department of Water Resources Bulletin 74-90, "Callfomia Well Standards,”
Monitoring Well Standards Chanter, Part III, Sections 16-19.

The Regional Beard, through its Executive Officer or other delegate, may revise this
Order as additional information becomes available. Upon request by the Discharger,
and for good cause shown, the Executive Officer suay defer, delete or extend the date
of eompliance for any action veguired of the Discharger under this Order, The
authority of the Regional Board, 4s contained in the California Water Code, 10 order
investigation and cleanup, in addition o that described hersin, is in no way Hmited
by this Order,

Any person aggrieved by this action of the Regional Board may petition the State
Warer Resowrces Control Board {(State Water Board) w0 review the action in
accordance with Water Code section 13320 and California Code of Regulations, title
23, sections 2050 and following. The State Water Board must receive the petition by
500 pm, 30 days after the date of this Order, except that if the thirtieth day
following the date of this Order falls on a Saturday, Sunday, or state holiday, the
petition must be received by the State Water Board by 5:00 pum. on the next busingss
day. Copies of the law and regulations applicable to filing petitions may be found on
the Internet ol
hittp:/fwww. waterboards.ca.gov/public_notices/petitions/water_guality

ar will be provided upon request,

Failure o comply with the terms or conditions of this Order may result in Lmposition
of civil Habilities, imposed either administratively by the Regional Board or
judicially by the Superior Court in accordance with Sections 13268, 13308, and/or
13350, of the Celifornia Water Code, andfor referral 1o the Attorney General of the
State of California.

MNone of the obligations imposed by this Order on the Discharper are intended to
constitute a debt, damage claim, penalty or other civil action which should be Iimited
or discharged in a bankruptcy proceeding, All obligations are imposed pursuant to the
police pewers of the State of California intended to protect the public health, safety,
welfare, and environment.
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Ordered by: Date:

Chief Deputy Executive Officer
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Carousel Tract Environmental Investigation Timeline

Date

Significant Actions/Reports

Notes

March 11, 2008

DTSC informed LARWQOCB about
former Shelt il Company Tank
Farm

May 2008

LAWRGCE initiated an
environmental investigation

December 2008

LAWRQCE approved proposed
waork plan submitted by Shell to
investigate contaminates of
concern

Decerrber 31, 2008

LARWOICE issued California
Water Code § 13267
investigative Order

October 15, 2009

Shielt submitted Final Phase | Site
Characterization Report

March 2011

LARWQUCR issued Cleanup and
Abatement Order No. R4-
201100046

February 22, 2013

Shell submitted Site-Specific
Cleanup Goal Report

May 2013

LAWRQLE issued a fact sheet
providing information and
advising of comment period for
Site-Specific Cleanup Goal Report

30-day comment pericd ending
June 24, 2013

June 24, 2013

City submitted comments o
Site-Specific Cleanup Goal Report

Forwarded reports by Everatt &
Associates and Soil/Water/air
Protection Enterprise

July 18, 2013

City Council conducted
workshop to allow presentation
by Mr. Sam Unger, Executive
Directoy of LARWQOCHE

Presentation by Dr. Lorene
Everett and James T. Wells PhD
raising concerns relaied 1o
environmental conditions

July 25, 2013

City Council adopted Resclution
Mo. 13-081 declaring the
existence of an emergency in the
Carousel Tract

Juby 30, 2013 Letters sent to the Governor, Reguested immediate
Attorney General, Los Angeles assistance due to emergency
County Board of Supervisors and | conditions in Carousel Tract
Mr. Unger

July 31, 2033 City staff, Mr. Bob Bowceock, Dr. | City Council declaration of

Everett and Mr. Wells met with
representatives of Los Angeles
County Fire Department and Los
Angeles County Department of

emergency conditions
discussed and copies of Everett
& Associates reports
transmitted for review

Public Health




Date

Significant Actions/Reports

Notes

August 21, 2013

LARWQCR sent detailed letter o
Shell denying proposed site-
specific cleanup goals and
requiring revisions to be
submitted by October 21, 2013

LARWGCS incorporated GEMMA
Memorandum dated July 22,
2013 and UCLA Expert Panel
interim Report dated luly 24,
2613

September 11, 2013

City letter to Mr. Sam Unger

Expressing appreciation from
City Counci! and community for
response 1o Site-Specific
Cleanup Gool Report

Septemicer 24, 2013

LARWOQCE community open
house CEQA scoping meeting

Request for input from
community and public sgencies
related o evaluation of
environmertal impacts;
comiment period ends on
October 8, 2013

September 30 ~ October 10,
2013

LARWOQCE Public Participation
Specialist 1o conduct office hours
at Carson City Hall

Cpportunity for LARWQCS to
meet with residents ang
commuynity stakeholders

October 8, 2013

CEQA scoping comments due to
LARWOGCE from Sepiember 9
through October 8, 2013

Comment letters sent by City of
Carson and Bob
Bowcock/Barbhara Post

Qctober 10, 2013

City staff arranging for a meeting
with LARWGCE, LACOFD, Los
Angeles County Departiment of
Public Health, OEHHA, Mr.
Bowcock, Dr. Everett and Mr.
Wells PhD

Review of technical reports and
discussion of public agencies
responses and actions

October 21, 2013

Shell submitted a Revised Site-
Specific Cleanup Goal Report io
LARWQCHE

Shell proposed to evaluate
options that provide excavation
in specific areas and does not
include any further evaluation
associated with the removat of
homes

October 24, 2013

Los Angeles County Departiment
of Public Health Letter to City of
Carson

Letter siates there is not an
immediate health threat from
site conditions




Date

Carousel Tract Environmental Investigation Timeline

Significant Actions/Reports

Notes

Qctober 30, 2013

LARWQCB letter to Shell for
review of Community Quidoor
Air Sampling and Analysis Report

Based on statistical tests,
LARWQLE concludes that
outdoor air concentrations do
not differ between the site and
surrounding area. Shellis
reguired to address OFHMA
cormments and to develop a
work pian for an additional soil-
vapor survey by November 29,
2013.LARWAQCS determined on
January 13, 2014 that no
further evaluation required

October 31, 2013

LARWOCE notice on Proposed
Draft Revised Cleanug and
Abatement Order Mo, R4-2G1 13-
0046

The proposed draft order
names Dole Food Company,
Inc. as an additional responsible
party. Comments and evidence
must be submitted by 12:00
p.m. on December 6, 2013.
Dole Food Company has
reguested an extension to
January 2014 to provide
comments. LARWQCE approved
extension to January 13, 2014,
On January 7, 2014, Regional
Board approved extension {o
January 21, 2014

November 12, 2013

Letier to Carcusel Tract Owners
and Occupants advising of
November 19, 2013 City Council
Waorkshop

Novemper 19, 2013

City Council conducted
workshop with Los Angeles
County Department of Public
Health and Los Angeles County
Fire Department

January 8, 2014

LARWGCB response (o
Assessment of Environmental
Impact and Feasibility of
Removal of Residual Concrete
Reservoir Slabs

Directs Shell to either remove
the residential concrete slabs as
appropriate or isolate the
residual concrete slabs beneath
the foundation of the homes
and paved areas using
engineering techriques to the
extent necessary to address
long term health risks or
nuisance concerns




Carousel Tract Environmental Investigation Timeline

Date

Significant Actions/Reports

January 13, 2014

LARWOCH response to Revised
Community Qutdoor Air
Sampling and Analysis Report

LARWQCB concludes that outdoor air
concentrations do not differ between
the site and surrounding area. No
further evaluation required

January 21, 2014

Dole response to Propossed
Draft Revised Clearnup and
Abatement Order No, R4-
2011-0046

Dole requested to not be included in
the Draft Order since their subsidiary,
Barclay Hollander Corporation, did not
discharge any of the contaminants of
concern

Community meeting
organized by Cangresswoman
Hahn

Meeting to hear from residents and
discuss options for obtaining improved
levels of response from the Regional
Board

January 23, 2014

LARWUOCE response to Revised
Site-Specific Cleanup Goul
Report

LARWGCE identified deficiencies in
the Shell Revised Report and directed
a remedial action plan, Human Health
Risk Assessment and other
environmental documents be
submitted by March 10, 2014

February 10, 2014

LARWOLCB clarification and
revision to their fanuary §,
2014 letter (effective date of
lanuary 13, 2014) regarding
the Residential Concreate Slab
Report

LARWQCB removed reference to
regulations for underground storage
tanks

February 23, 2014

Shell submitted a Petition for
Review and Reguest for
Hearing to the State Water
Resources Control Board in
the matter of Cleanup and
Abatement Order R4-2011-
0046 (CAC)

The State Water Resources Control
Board has not responded 1o Shell's
petition

March 10, 2014

Sheli submitted Remedial
Action Plan {RAP}, Human
Health Risk Assessment
(HHRA), and draft
environmental documents to
LARWQCE

LARWOQCB set a tentative period of 30
day to review the documents and
provide opportunity for public viewing

March 19, 2014

LARWOCE filed Notice of
Preparation {NOP)

Preparation of a draft Environmental
impact Report in accordance to the
California Environmental Quality Act
(CEQA)

March 25, 2014

LARWOLCB and PCR Service
Corporation met with City’s
staff

As part of the draft Environmental
Impact Report, staff discussed
transportation, noise, and odor
concerns with LARWQCB and PCR
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April 18, 2014

LARWQGCH received comments
from LAUSD regarding the
NOP

LARWOQOCR is reviewing LAUSD
comments and will provide response

April 30. 2014 LARWOCE responded to LARWOQCE rejected Shell's proposed
Shell's RAP, FS, and HHRA cleanup plan and revised RAP 10 be
submitted by Shell by June 15, 2014 by
5 pom.
April 30, 2014 LARWOCE issued notice of LARWOCB directed Shell 1o comply by
viciation (NOV} to Shell for lune 16, 2014
fatlure to subymit a RAP based
on approved site-specific
cleanup goals
May 23, 2014 LARWGCE met with Shell LARWQCB discussed deficiencies and
regarding the RAP revisions with Shell
June 3, 2014 LARWOQCHE issued notice of The deadline to submit public
opportunity for additional commentsis 5 p.m. on June 16,2014
puiblic comment
June 4, 2014 LARWGCE granted Shell a The revised documents are due on

two-week extension to submit
the revised RAP, ES, and HHRA

June 30, 2014

June 16, 2014

Shell submitted additionat
comments regarding the
Proposed Revised Draft
Cleanup and Abatement Order
No. RB4-20131-0046

The Regional Board is reviewing Shell’s
comments

June 30, 2014

Shell submitied the revised
RAP, FS, and HHRA {0 the
Regional Board

The Regional Board is reviewing the
revised documents

July 7, 2014

The City of Carson sent a
letter notifying the Carousel
Tract residents of the
availability of the RAP, FS, and
HHRA via the Regional Board

The documents are pari of the draft
EiR process




wehsite

July 22, 2014

The Regionai Board is
reviewing the RAP, FS, HHRA
and preparing the draft IR,
Testing of property in the
Carousel Tract is ongoing

Testing result and the Regional Board
latest activities are available at;
http://eeotracker.waterboards.ca.gov/

August 25, 2014

The Regicnal Board is
reviewing the RAP, F§, HHRA
and preparing the draft EIR.

No new dates set for meeting with the
Carousel Tract residents

August 27, 2014

The Regional Board released
August 2014 community
update for the Carousel Tract

Tentative release of proposed RAP and
Drart EIR in mid October 2014

September 19, 2014

Shell submitted the RAP
Relocation Plan to the
Regional Board

Tentative release of proposed RAP and
Draft EIR at end of CGctober 2014, and
meeiing with the Carousel Tract
resident is projected to begin on
November 2014

October 8, 2014

The Regional Board continues
preparation of Draft EIR and
review of the RAP

The Regional Board required the RAP
addendums 1o be submitted by Shell
on October 20, 2014, Meeting with
the Carousel Tract residents is
projected 1o occur in the middle of
November 2014

October 15,2014

The Regicnal Board scheduled
community meetings

The Regional Board mailed invitations
of community meetings to the
Carcusel Tract residents

October 15, 2014

Shell submitted addendums to
the RAP, FS, and HHRA

The documents are posted on the
Regional Board website

November 5, 2014

The Regional Board released
the draft EIR proposed RAP for
public review and comment

The draft EIR, proposed RAP and
support documents are available at
the Carson Library, the Los Angeles
Regional Board Office and website




November 12,15,18,20,
2014

The Regional Board held
community group meetings
with Carousel Tract residents

The discussion was centered on the
draft EIR and proposed RAP

November 22, 2014

The Regional Board hosted a
public meeting at the Carson
Community Center

The discussion centered on the draft
EiR and proposed RAP

December 3, 2014

City of Carson Environmental
Commission receivad the draft
EIR and proposed RAP for

review

City staff will submit the Commission's
comments to the Regional Board

December 8 2014

The Regional Board notified
Dole Food Company inc.
{Dole} of its intention to revise
the Cleanup and Abatement
Crder No. R4-2011-0046 CAQ)

Barclay Hollander Corporation
(Barclay), a wholly-owned subsidiary
of Dole, to be named as responsible
parties 1o the Carousel Tract
contamination

December 24, 2014

Barclay sent a writien request
to the Regional Board

Barclay submitted additional written
evidence, and schedule a formal
evidentiary hearing with the Regional
Board

anuary 6, 2015

Barclay sent a follow up letter
1o its December 24, 2014
Letter to the Regional Board

Barclay submitted additional
documentary evidence to the Regional
Board

January 6, 2015

Shell sent a letter 1o the
Regional Board

sheil is opposed to Barclay's requests
to submit additional evidence and for
a formal evidentiary hearing

January 7, 2015

integrated Resource
Management, Inc. (IRM)}
responded to Barclay's
December 24, 2014 Letier

IRM requested appropriate notice and
opportunity to be heard for Carcusel
Tract residents. IRM also commented
on the substance of the revised CACQ
and attached docuymentary evidence

January 9, 2015

The Regional Board sent an
electronic letter to all interest
parties

The Regional Board will consider
additional comments on pending
procedural request by 5 p.m., January
16, 2015




Carousel Tract Environmental Investigation Timeline

lanuary 15, 2015

Site Cleanup Program Staff
(SCP Staff) of the regional
Beoard sent a response letter
ohjecting inclusion of
additional evidence into the
record as requested by
Barclay Hollander Corporation
{Barciay)

SPC Staff is requesting opportunity to
respond i a hearing for additional
evidence is granted by the Chief
Deputy Executive Officer of the
Regional Board

January 16, 2015

Barclay sent a letter to the
Regional Board

Barciay clarified its scope to submit
additional evidence, seek clarification
from the Regional Board, and request
timing of evidential hearing.

February 2(}, 2015

The Regional Board released a
“Notification of Work” to the
pubiic

Land {public streets) and aerial
photographic survey activities are
tentatively scheduled from March 2,
2015 1o March 20, 2015 for the
Carousel Tract and surrounding area

February 27, 2015

The Regional Board replied to
parties and interested persons

The Regional Board accepted Mr.
George Bach deposition dated
November 19, 2014 into
administrative record

March 11, 2015

The SCP Staff provided
explanations to assumplions
and copies of graphic resulis

The explanation addressed the three
assumptions in memo dated March
20, 2014 from Dr, C.P. Lai to SCP Staff

Aprit 2, 2015

SCP Staff, Barclay, and Shell
submitted comments to the
Regional Board regarding the
revised CAD

Barclay is reguesting inclusion of Mr.
George Bach deposition dated
November 19, 2014 into
administrative record. SCP Staff and
Sheli opposed its inclusion

April 17, 2015

The Regional Board sent letter
to atl parties and interested
persons

informing all parties and interest
persons of the separation of functions
between the Advising Team and SCP
Staff. The Regional Board intends 1o
issued final action regarding Tentative
Revised CAQ on or after April 24, 2015

April 22, 2015

Barclay sent a letter to the
Regicnal Board

Barclay is requesting delay of final
action regarding the Tentative Ravised
CAO until depositions of the SCP Staff
are completed




Regional Board sent a letter to
Dole and Barclay aka (BHC)

The Regional Board issued the Revised
CAD adding Dole and Barclay as
responsible parties

May 21, 2015

Barciay sent a letter to the
Regional Board

Barclay requesis stay and
reconsideration of the Revised CAD

June 1, 2015

The Regional Board reported
that Barclay filed a petition
with Siate Water Board

Barclay is requesting the State Water
Board to Review, petition for stay, and
petition to submit supplemental
evidence and to conduct a hearing

e 22, 2015

The Regional Board provided a
copy of Barclay petition to the
State Water Board

The Regional Board and Shell are
proceeding with their worlk in the
Carouse! Tract regardless of the
outcome of Barclay’s petition
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