SSION STAFF REPORT

MNEW BUSINESS DISCUSSION: March 25, 2014

SUBJECT: Modification No. 1 Conditional Use Permit No.
370-90 and Modification No 1 Design Overlay
Haview 529-80

APPLICANT: Christine Song, Zoning Manager
CORE Development Services
2749 Satum Street
Brea, CA 92821

REQUEST: Removal and replacement one antenna per sector
for a total of three (3) antennas, relocating and re-
using three (3) existing antennas per sector for a
total of nine (9) antennas, and adding twelve (12)
new RRUs on an existing legal non-conforming
80-foot-high monopole on a property located in
the CG (Commercial, General) zone

PROPERTY INVOLVED: 22025 South Figueroa Street

COMMISSION ACTION
) Concurred with staff ' Did not concur with staff
Other

COMMISSIONERS' VOTE

AYE NO AYE NO
Chairman Faletogo Gordon
Vice-Chair Verrett Pifion
Brimmer Saenz
Diaz Schaefer
Goolsby




Introduction

History

-~

On November 27, 1990, the Planning Commission adopted Resclution No. 90-1363
approving Conditional Use Permit (CUP) No. 370-80 and Design Overlay Review
(DOR) No. 529-80 authorizing the consfruction of a 60-foot-high monopole.
Subsequently, the City adopted Ordinance No. 03-1284, establishing Section
9138.16 of the Carson Municipal Code (CMC), the Telecommunications Ordinance in
2003, which was amended in 2010 (refer to Exhibit 5 for & complete copy of Section
9138.16). The 2003 Ordinance required stealthing of existing facitities by 2008.

The applicant has requested approval of the proposed project citing the Middle Class
Tax Relief and Job Creation Act of 2012 (Tax Act) which is further explained in the
Background section of the staff report. Staff could not support this design since the
proposal is not a stealth facility as required by the Development Code. After several
months of negotiations, staff and the applicant have not reached an agreement on a
compromised design that both meets the applicant's objectives and has staff's
support.

Project Description

The subject property is zoned CG (Commercial, General) and has a General Plan
land use designation of General Commercial. The property to the south is zoned
RM-25 (Residential, Multifamily —~ 25 units per acre) and is developed with multifamily
homes; a freeway off-ramp and the 1-110 Freeway are to the north and west of the
property; and Stephen White Middle School is located to the east across Figueroa
Street (Exhibit 2).

The monopole and supporting equipment is located within a retail center with two
buildings. In addition to the subject monopole, there are two other telecommunication
facilities on the retail center site. A second monopole is located approximately 28
feet to the southwest of the subject site approved on August 13, 2013 (Modification
No. 1toc DOR No. 637-96 and CUP No. 444-96) and constructed earlier this year by
Sprint.  One additional roof-mounted cellular telecommunications facility is located
behind the parapet of the 2-story A-1 All American Roofing Co. building to match the
existing building fagade. This steaith design was approved by DOR No. 904-05 and
constructed in 2006,

The applicant, as an agent for Verizon and property owner, Craig Ekberg and Hanne
Ekberg, 22029 S. Figueroa Street., Carson, CA 90745, is requesting approval of
Modification No.1 to CUP No. 370-90 and Modification No. 1 to DOR No. 529-80 to
remove and replace one antenna per sector for a total of three (3) antennas,
relocating and re-using three (3) existing antennas per sector for a total of nine (9)
antennas, and adding twelve (12) new RRUs on an existing legal non-conforming 60-
foot-high mona-pole (Exhibit 3).

The three existing 24" microwave dishes will remain on the pole. Currently, the
antennas are mounted at different heights at either 61' or 65 to the top of the
antennas resulting in an aestheticaily unpleasant view from the I1-110 Freeway and
Figuerca Street (Exhibit 3). The following table provides a summary of the
specifications for the existing facility:
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Existing | Existing | Existing | Existing | Existing
Decible | Antel A | Antel B | Tenxc | Total
Number 9 3 & o 18 B
Total Weight (pounds) 80 15 29 0 134
Total Size (cubic inches) 20,736 11,350 7,820 G 30,006
Existing
RRUs
Number 0 0
Total Weight (pounds) 0
Total Size (cubic inches) 0

The following table provides a summary of the specifications for the proposed facility:

Proposed | Proposed | Proposed | Proposed | Proposed
Decible | Antel A Antel B Tenxc Total

Number 8 3 0 3 12

Total Weight (pounds) 60 15 0 115 190

Total Size (cubic inches) | 13,824 1,350 Y, 57,866 73,040
Proposed
RRU

Number 12 12

Total Weight {(pounds) 57 57

Total Size (cubic inches) | 28,608 29,608

Background
Middie Class Tax Relief and Job Creation Act of 2012

Ordinarily, telecommunication facilities submitted to the City are only reviewed for
compliance with the CMC. However, on February 22, 2012, the Middle Class Tax
Relief and Job Creation Act of 2012 (Tax Act) became law. Portions of this law apply
to telecornmunication facilities. Specifically, Section 6409(a) of the Tax Act provides
that a state or local government “may not deny, and shall approve” any request for
collocation, removal, or replacement of transmission equipment on an existing
wireless tower or base station, provided the proposed modifications do not
substantially change the physical dimensions of the tower or base station. The full
text of Section 6409(a) is included as Exhibit 6. Since the language included in this
law is somewhat vague, on January 25, 2013, the Federal Communication

Planning Commission Staff Report
March 25, 2014
Page 3of 7



Commission issued a Public Notice to interpret Section 6409(A) of the Middle Class
Tax Relief and Job Creation Act of 2012, refer to Exhibit 7 for this Public Notice. The
Tax Act includes some provisions that may be interpreted to preempt the
requirements of the CMC. Therefore, the staff report will analyze the compliance of
the proposed project with both the CMC and the Tax Act. The recommendation in
the staff report has taken into account the inherent conflict between the CMC and the
Tax Act and litigation risks associated with denial of the project based on
inconsistency with the CMC (Exhibit 5).

Analysis
Compliance with Carson Municipal Code Reguirements

While the applicant has proposed to arrange the aniennas to have a consistent
height to help minimize aesthetic impacts of the project; the siealthing is not
consistent with CMC Section 9138.16.8.18 which siates:

“Stealth” means camouflaged or designed to blend with the
surrounding environment and land uses, minimize aesthetic impact
on adjacent uses, and conceal the intended use and appearance of
the structures.

Feguirement for Steaith Design

CMC Section 9138.16.H requires the Planning Commission to make 3 findings,
including the following finding when approving telecommunication facilities:

“The proposed communications facility will be aesthetically compatible,
located and designed fo minimize the visual impact on surrounding
properties and from public streets, including adequate screening through
the use of landscaping that harmonize with the elements and characteristics
of the property and/or stealth which incorporates the facility with the
structure in which it will be mounted through use of material, color, and
architectural design.” (9138.16.H.2)

The proposed facility is not aesthetically compatible, nor located or designed to
minimize the visual impact on surrounding properties and from public streets and is
not screened by landscaping making it visible from 1110 and Figueroa Street. The
applicant has proposed to align the top of the antennas in an attempt to improve the
aesthetics of the site and stealthing the facility. While this modification will
somewhat reduce the aesthetic impacts, however, the modifications do not rise to
level of City standards for stealthing as defined above.

Non-Conforming Facilities
CMC Section 9138.16.K. states that non-conforming facilities have to comply with
certain requirements:

“.... Any major communications facility that is lawfully constructed prior ié)
the effective date of the ordinance codified in this Section shall be deemed a
nonconforming use and will be subject to the provision of CMC 9182.21 and
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9182.22. Additionally, CMC 9172.25 and 9182.05 shall govern any request for
an extension fo the nonconforming privilege.”

According to the section cited above, the proposed project is considered a
nonconforming use and subject to CMC Section 918222 and 918222 A
Termination of Existing Nonconforming Use. These sections state that
nonconforming  telecommunication facilities shall be flerminafed and made
conforming in all aspects within 5 years from the date of the adoption of Ordinance
No. 03-1284: '

The facility was constructed in 1991 and § years have passed since the adoption of
Ordinance 03-1284 in 2003, therefore, the facility is required fo be made conforming
in all aspects immediately. The proposed design does not meet the City's standards
with regards to height and stealthing.

Design and Development Standards

Height

CMC Section 9138.16.F.2.a, Design and Development Standards, requires all
telecommunication facilities to comply with the height requirements for the applicable
zoning district. The subject property is located in the CG zone.

Section 9136.12 of CMC, Height of Buildings and Structures, limits the height of
structures within the CG zone to 30 feet. The height of the existing pole is 60"
Therefore, the proposed project exceeds height requirement for the CG zone by
100% and does not meet this requirement.

CMC Section 9138.16.F.2.d. states that the Planning Commission may consider
approval of facilities to exceed the maximum height limit subject to approval of a
minor or major exception as described in CMC Section 9138.16.G (Exceptions).
However, this exception is only limited to 30% and since the proposed project
exceeds the permitted height by 100%, this exception is not applicable.
Furthermoere, the Planning Commission may approve greater height limits for existing
lawfully erected facilities provided there is no expansion or intensification to the
facility. As demonstrated in the above tables, the facility is being expanded and
intensified since the weight of the proposed antennas are increasing by 84% and the
size of the antennas are increasing by 234%. The existing facility was erecied
legally; however, the legal non-conforming status has expired and is subject to
abatement.

Painting

CMC  Section 9138.16.F.5, Design and Development Standards, requires
communications facilities and supporting structures to be painted a neutral, non-
glossy calor that matches the color of the structure to be mounted on or to the color
of the surrounding environment. The proposed project is painted a light color which
does not blend into the surrounding environment.
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Compliance with Secfion 6409(a) of the Middile Class Tax Relief and Job
Creation Act of 2012

The new federal law relates to upgrades, removals and collocations of
telecommunication facilities. The relevant code reads as follows:

“la) Facility modifications
{1} In general

Notwithstanding section 704 of the Telecommunications Act of 1996 (Public Law
104-104) or any other provision of law, a State or local government may not deny,
and shall approve, any eligible facilities request for a modification of an existing
wireless tower or base station that does not substantially change the physical
dimensions of such fower or base station.

{2} Eligibie Tacilities request

For purposes of this subsection, the term “eligible facilities request” means any
request for modification of an existing wireless tower or base station that involves—

{A) Collocation of new fransmission equipment;

(B) Removal of transmission equipment; or

(C} Replacement of transmission equipment.
(3) Applicability of environmental laws

Nothing in paragraph (1} shail be construed to relieve the Commission from the
requiremenis of the National Historic Preservation Act or the National Environmental
Policy Act of 1969.”

(47 USC 1455(a).)

The following table provides a summary of the substantial change in the size of the
proposed antennas compared to the existing antennas:

Existing Proposed increase Percentage
increased

Project Total | 134 247 113 84%
Weight
(pounds)
Project Total | 30,006 102,648 72,642 242%
Size  (cubic
inches)

As the above table demonstrates, the weight and size of the proposed antennas
have increased by 84% and 242%, respectively. The City has determined this
increase to be a substantial change in size of the proposed antennas.
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V.

Environmental Review

No environmental analysis is required by California Environmental Quality Act
(CEQA) for projects recommended for denial.

Recommendation

That the Planning Commission;

= DENY the proposed project; and

# WAIVE further reading and ADOPT Resolution No. 14-
entitled "A RESOLUTION OF THE PLANNING COMMISSION
OF THE CITY OF CARSON DENYING MODIFICATION NO.
1 TO DESIGN OVERLAY REVIEW NO. 52990 AND
CONDITIONAL USE PERMIT NO. 370-90 TO REMOVE AND
REPLACE ONE ANTENNA PER SECTOR FOR A TOTAL
OF THREE (3) ANTENNAS, RELOCATE AND RE-USE
THREE (3) EXISTING ANTENNAS PER SECTOR FOR A
TOTAL OF NINE (8) ANTENNAS, AND ADD TWELVE (12)
NEW RRUS ON AN EXISTING LEGAL NON-CONFORMING
60’-HIGH MONO-POLE ON A PROPERTY LOCATED AT
22025 SOUTH FIGUEROCA STREET.

Exhibits

. Draft Resolution

. Site Map

. Development Plans

. Phote Simulations

. CMC Section 9138.16

Section 6409(a) of Middle Class Tax Relief and Job Creation Act of 2012

N
.,

~N@m U B W B e

Federal Communication Comnjéésic\?@ Public Notice
e g f, NW

2] repare d by e S S 5 . m
Saied Naaseh, Associaﬁg P%a;hner X

Appfoved by: /% 7

Jﬁn F. Signo, AIW@@ lanner -
- ]

L8
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CITY OF CARSON
PLANNING COMMISSION
RESOLUTION NO. 14~

A RESOLUTION OF THE PLANNING COMMISSION OF THE
CITY OF CARSON DENYING MODIFICATION NO. 1 TO DESIGN
OVERLAY REVIEW NO. 529-90 AND CONDITIONAL USE
PERMIT NO. 370-9¢ TO REMOVE AND REPLACE ONE
ANTENNA PER SECTOR FOR A TOTAL OF THREE (3)
ANTENNAS, RELOCATE AND RE-USE THREE (3) EXISTING
ANTENNAS PER SECTOR FOR A TOTAL OF NINE (9)
ANTENNAS, AND ADD TWELVE {12) NEW RRUS ON AN
EXISTING LEGAL NON-CONFORMING 80 -HIGH MONO-POLE
ON A PROPERTY LOCATED AT 22025 SOUTH FIGUEROA
STREET

THE PLANNING COMMISSION OF THE CITY OF CARSON, CALIFORNIA
HEREBY FINDS, RESOLVES AND ORDERS AS FOLLOWS:

7

Section 1. An application was duly filed by the applicant, Christine Song, CORE
Development Services, with respect to Modification No. 1 to Design Overlay Review No. 529-
80 and Medification No. 1 to Conditional Use Permit No. 370-90 to remove and replace one
antenna per sector for a total of three (3} antennas, relocating and re-using three (3) existing
antennas per sector for a total of nine (9) antennas, and adding twelve (12) new RRUs on an
existing legal non-conforming 60°-high mono-pole on a property located at 22025 South
rigueroa Street, and described in Exhibit "A" attached hereto. :

A public hearing was duly held on March 25, 2014, at 6:30 P.M. at City Hall, Council
Chambers, 701 East Carson Street, Carson, California. A notice of time, place and purpose
of the aforesaid meeting was duly given.

Section 2. Evidence, both written and oral, was duly presented to and considered
by the Planning Commission at the aforesaid meeting.

Section 3.  The Planning Comimission finds that;

CMC Section 9172.21. Conditional Use Permit Findinas

According to CMC Section 9172.21 - Conditional Use Permit, the Planning
Commission shall recommend approval of the proposal if it is able to make affirmative
findings based on certain criteria. The Planning Commission finds that it cannot make
affirmative findings as follows:

The proposed use and development will be consistent with the General Plan.

The proposed project is not consistent with the General Plan of the City of Carson
in that it requires removal of incompatible and non-conforming uses which detract
from the aesthetics and safety of the community. (Goal LU3).

The proposed use and development will be compatible with the intended
character of the area.

The proposed project will not be compatibie with the intended character of the area
as it is more aesthetically offensive than the recently approved Sprint antenna. I
' Page 1 of 5
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does not provide an aesthetically pleasing view from the I-110 freeway and
Figueroa Street.  The proposed project does not blend in with the surrounding
commercial and residential development. The proposed project is governed by the
design requirement for telecommunication facilities as stated in CTMC Section
9138.16.H; and it is not a stealth design as required by City standards.

Such other criteria as are specified for the particular use in other Sections of
this Chapter.

The Planning Commission shall make the findings for telecommunication facilities
pursuant to Section 8138.16{(H), Wireless Telecommunications Facilities. As
stated below in section "CMC Section 9138.16H, Telecommunication Facilities
Findings” of the staff report, the planning commission cannot make all the findings
required for telecommunication facilities; therefore, the proposed project does not
meet this finding.

CMC Section 917221 further states that

“If the Commission finds that any adverse effects will occur as a result of the
proposed use and development, such effects must be found to be justified by
the benefits to the public interest which will occur as a result of such use and
development.”

With the proposed design, which is not stealthed to meet City standards, the
Commission cannot find that the benefit of providing upgraded antennas and better
wireless service would outweigh the adverse effects of the proposed facility.

“If the Commission does not make affinmative findings with respect to the above
criteria and is unable to impose conditions {o mitigate any adverse finding, the
Commission shall disapprove a Conditional Use Permit.”

The Commission cannot make affirmative findings with respect to the above criteria
and is not able to impose conditions to mitigate any adverse finding; further the
applicant has refused fo make changes to the design of the proposed project to make
it a stealth facility in compliance City codes and requirements. Therefore, staff
recommends that the Commission deny the requested Conditional Use Permit.

in making its decision, the Commission shall adopt written findings with respect o the
above criteria.

The Commission has made written findings.
CMC Section 9172.23.D, Development Plan Findings

According to CMC Section 9172.23.D.1, Site Plan and Design Review Findings and
Decisions, the Commission shall approve a Development Plan if it is able to make
affirmative findings based on the foliowing criteria:

Compatibility with the General Plan, any specific plans for the area, and
surrounding uses.

The proposed project is not consistent with the General Plan of the City of Carson
in that it requires removal of incompatible and non-conforming uses which detract
from the aesthetics and safety of the community. (Goal LU3).
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Compatibility of architecture and design with existing and anticipated
development in the vicinity, including the aspects of site planning, land
coverage, landscaping, appearance and scale of structures and open spaces,
and other features relative to a harmonlous and atiractive development of the
area.

The proposed project is not compatible with the intended character of the area as it
does not blend in with appearance and scale of the structures surrounding
commercial and residential development. The site is not considered stealth as
required by City standards.

Conformance to any applicable design standards and guidelines which have
been adopted pursuant to CMC 9172.15. Such design standards and
guidelines may be generally applicable or may specify different requirements
for different arcas.

The proposed facility, as proposed conforms to all applicable design standards
applicable to this project with the exception of height and stealthing as discussed in
the staff report. Since the project is proposing a substantial increase in the size of
the proposed antennas, the City can deny the project.

The section continues that if a proposed development complies with all applicable
requirements and standards of this Chapier and other laws and regulations, and the
approving authority finds that the criteria of Section 8172.23.D.1 are adequately met,
or can be met if specified conditicns are observed, the Development Plan shall be
approved, subject to such specified conditions. If the approving authority finds that the
proposal cannot meet and cannot be meodified to meet the requirements of this
Chapter and the above criteria, the Development Plan shall be disapproved. In all
cases, findings shall be made concerning the grounds for approval or disapproval.

The proposed facility complies with some of the requirements of Chapter 1 of the
municipal code; however, it is not considered a stealth facility and does not meet the
height requirements. Since the project is proposing a substantial increase in the size
of the proposed antennas, the City can deny the project.

After a decision is made, a notice of the Commission’s decision will be mailed to the
applicant as provided in CMC 9173.32.

CMC Section 9138.16H, Telecommunication Facilities Findings

CMC Section 9138.16.H requires that in addition to findings in CMC Sections 9172.21
and 9172.23 for approval of a DOR and CUP, the following additional findings would
have to be made.

1. The proposed site is the least intrusive after considering co-location with
another facility, other networks available such as distributed antenna systems,
and location at another site. If located in the public right-of-way or on City-
owned or leased property, the facility must meet the requirements of the
Engineering Division.

The proposed project is not the least infrusive since it is not a stealth facility, the
proposed design is not less infrusive than the existing antennas as it does not better
blend in with the appearance and scale of the structures surrounding commercial and
residential development and other wireless facilities approved for this site.
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2. The proposed communications facility will be aesthetically compatible,
located and designed to minimize the visual impact on surrounding properties
and from public streets, including adeguate screening through the use of
landscaping that harmonize with the elements and characteristics of the
property and/or stealth which incorporates the facility with the structure in
which it will be mounted through use of material, color, and architectural design.

The proposed facility will not increase the aesthetic compatibility and will not minimize
the visual impact on surrounding properties and public streets since it is not screened
by landscaping and is visible from [-110 and Figueroa Street and therefore does not
meet City standards.

3. The proposed communications facility is not located on any residential
dwelling or on any property which contains a residential dwelling, or any
property wherein a person resides, except as may be associated with a church,
temple, or place of religious worship.

The proposed project is not located within a residential zone or dwelling.

Since all the above findings cannot be made and the project is proposing a substantial
increase in the size of the proposed antennas, the City can deny the project.

Section 4. The Planning Commission further finds that the proposed project is not
subject io California Environmental Quality Act (CEQA) since the recommendation is for
denial.

Section 5. Based on the aforementioned findings, the Commission hereby approves
Modification Neo. 1 to Design Overlay Review No. 529-80 and Modification No. 1 to
Conditional Use Permit No. 370-90 to remove and replace one antenna per sector for a total
of three (3) antennas, relocating and re-using three (3) existing antennas per sector for a foial
of nine (9) antennas, and adding twelve (12) new RRUs on an existing legal non-conforming
60°-high mono-pole with respect to the properties described in Section 1 hereof.

Section 8.  The Secretary shall certify to the adoption of the Resoiution and shall
transmit copies of the same io the applicant.

Section 7. This action shall become final and effective fifteen days after the
adoption of this Resoiution.

PASSED, APPROVED AND ADOPTED THIS 25" DAY OF March, 2014

CHAIRMAN
ATTEST:

SECRETARY
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Exhibit "A"
Legal Description

Legal Description: Lot: 57 Tract Mo 3612 Abbreviated Description: LOT: 57
CITY REGION/CLUSTER: 26/26882 TR#:3612 TR=3612 FOR DESC SEE ASSESSOR'S
MAPS POR OF LOT 57 City/Muni/Twp: REGION/CLUSTER; 25/26882
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City of Carson
500 Foot Radius Map

22023, 22027 and 22029 Figueroa St

Exhibit 2
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Carson Municipal Code

§ 9138.16

Wheelers Dwarf Pittosporam obira
“Variegata'

India Hawthorn Raiphiolepis mdica “Jack
fvans’

Compact Natal Plam Canssa

Lily of Mile Agapanthus africanus
Prives Ligusirum "Tesanum’
Compact Shinv
Xylosma

Xuylosma. congastum
‘Compactum’
Pink Escailonia Escallonma fradesii

Temstromia Termnstroemia gymnanthers

""" Prhotnia fraser
S Enrnury Yiburnum davidy
b, Orround Covers.

Star Jasmmne Trachelospermurm
‘ jasminoides
Prostate Natal Plum | Carissa grandifiora
‘Green Carpel’
Blue Rug Juniper Tonipers horizaonalis
Turfgrass ‘Marathon' fescue
Trathing Lantana Lantana montividenis
(razaniasg

(Ord. 03-1279, § 23 Ord. O08-3404,§ 3, Grd. 11-
1473, § 3; Ord. 11-1480, § 3)
§9138.1¢ Commonications Facilithes.

A, Purpose. The purpose and intent of this Sec-
tion 18 fo provide uniform and comprehensive stan-
dards for the development of all communications
facilities. mcluding antennas and associated facili-
tiee for wireless telecommunication, data, radio,
telavision and microwave, m accordance with
existing Federal law while minimizing the aes-
thetic impacts through the vse of carefully chosen
siting and design criteria. The regulations con-
tained herein are designed 1o protect and promoe
pubhic healih, safety and welare, and zesthetic
gqualities within the community, At the same time,
the intent 15 to comply with the Telecommumes-
tions Act of 1996, to not unduly restrict the devel-
opment of necessary communications facilities and
sncourage managed development of communica-
rions mfrastruciure while providing a public forum
to ensure a balance betwesn public concerns and
private intersst in establishing such facilites,

B. Definitions.

I, “Amateur radic service” means @ non-
commercial, two {2) way radic communications
service operated by licensed amateurs using shared
frequencies.

2. “Antenna height” means the verdeal dis-
tance from the existing o proposed grade, which-
ever is lower, o the highest part of the anienng.

3. “Building-mounted facilives” means all
facilivies mounted or attached in any way o an
existing building. The buiiding must serve a pri-
mary use other than as a site for o communicanons
facihity,

40 "Ceil on wheeld” or “COWT means
fuctliny witich is temporarily rolled 1 or empo-
rarily instalied.

5. "Co-location” means the placement of
more than one (1) faciiity on an existing building or
freestanding structure,

6. “Enhanced 911 emergency caliing sys-
tems (Y11/EHCS)Y” means # service which allows
public safety personnel, including police and fire
departments, 10 automatically identify the phone
number and lecation of & person making an emer-
geney call from a mobile source.

7. “Facade-mounted” means the mounling
of antennas directly w ihe fascia or sidewall of a
building and srealth into the architectural design of
the wall.

8. “Facility” means & communications facil-
ity that repeats, transmits and/or receives electro-
magnetic signals which includes, but is not limited
w: the combinaton of antenpas, travsmitrers,
masts, cabinets, and equipment rooms; towers.
monopoeles, or similar souctures supporting said
equipment: screening devices including wails and

tandscaping: and parking areas and other accessory
evefopment.

8. “Groond-mounted” means a facility in
which the antennas are located on a frecstanding
pole or structure, other than 2 building, attached to
the ground. These antennas do not use a building or
ancillary structure(s) for mounting purposes.

Y "Height” means the distance mezsured
from the average finished grade surrounding the
facility to the highest point on the facility. in the -
case of 2 building tower, the height includes the
portion of the building on which 1t is mounted.
Towers that are adjustabie in height shall use the

HELY sed 1/12)
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§ 9138.16

maximum height which the structure is capable of
zaching,
11, “Major communications facility” means
a facility other than a minor communicatons facil-
ity, which inciudes ground-mounted or fresstand-
ing facilities and facilmies that arc not stealth, A
facility located within @ residential zone, regardless
of siealih design,
cations facility.
“Pinor communicaiions facility” means
a facility that inciudes diswibuted antenna systems
(DAS), microcalls and building-mounted fac liries
siealth. mcluding facude-mounted Cwall
mounted) and roof-mounted siealth facihines, A co

ts constdered a ‘ﬁ'l&_[{]!' COTTITEn-

that are

jocation onto an exisiing, approved mMajor Comme-
nications facility that is in full compliance with this
Section, shall be processed as 2 minor coOmMmUNICa-
tions facility. Enhanced 911/ECS reguired by the
Federal Communications Commission (FCC) are
considered minor communications facilities if they
are stealth into the design of an existing building-
mounted or freestanding Facility.

“Multiple vser” means @ COMMUNICH-
tions facility comprised of multple towers or
buildings supporting one {1} or more aniennas
ownped or used by more than one (1} public and/or
arivale entity, excluding research and development
industries with antennas (o serve internal uses only.

j4. “Freestanding” means a facility or strac-
ture which is not mounied on or attached in any
way to an existing building, or that is attached 1o a
strocture whose primary porpose 1s o support,
house or serve as a mounting location for commn-
nicatons equpment.

15, “Mot steaith” means any facility nof
camorfiaged in & readily apparent manmner 1o b’;fmd
with surrounding land uses and feawurss. The

esign does nol conceal the intended use of the
facility and incorporates ne readily apparent ele-
ments of stealth technology or design. A standard
monopole with equipment cabinets aboveground
and unscreened would be considered not stealth.

16. “Personal  cOmMmMUNICAgons  Services
(PCST is a term coined by the Federal Communi-

catons Commission;
voice and digital, wireless telecommunications
svsiem. PCS encompasses cordiess phones, cellu-

r mobile phone paging systems, personal com-
munications networks, wireless office phone
systeme, and any other wireless telecommunica-
gons svstems that allow people to place and

it describes a two (2) way

eceive voice/data catls while away from home and
Offch:.

17. “Siie justification study” means a study
periomed pursuant w cerialn regoirements which

x‘pialm the demands and ragonale that led o the
selection of a parneunlar location and de
commumncations faciiiy incinde
information  pertaining 1o interrsianonship
between a specific site and other sites in the tocal
network area.
18 “Stealth™ means  camouflaged  or
designed 1o blend with the surrounding environ-
ment and land uses, MURLIZE

UEen,

sign for @

e sty
the

may

aesths
e

im;;zz(t; ST
and conceal intended ose
the structures.

19, “Tower” means any siructire, o7 Sup-
port lhereto, that is designed and constructed pri-
marily for the purpose of supporting one (1) o7
more antennas for telephione, radio and similar
communications purposes, including setf-support-
ing lattice towers, guyed towers, or monopole Low-
ers. The term incindes radio and television
{ransmission [Owers, MICrowave tOwers, common-
carrier towers, celiuiar telephone towers, alterna-
tive tower structures, and the like.

. Applicability. The procedures and rules set
forth in this Section are applicable to all commumi-
cations faciliies and all modifications or addions
o existing communications faciliies. This Section
does not apply o the use or location of pravale, res-
idential citizen band radio towers, amataur radio
service, television aniennas, oF private residennal
dish antennas less than one (1) meter in diameter,
used for elevision
signals, or public safety communications facihues
owned or operated by the Ciry of Carson or any
emergency agencies such as the Fire Department or
Sheriff s Department.

. Procedural Standards,

1. Minor communicatons facilities shall be
subject to the approval of a development plan in
accordance with the siie plan and design review
procedures as provided i CMC 917223 The
Planning Division shall be the approval authoriry
exceptif the property is Jocated within one hundred
(100) feet of o residential zone. In considering
apphications for minor communicagons facilittes.
the Planning Division shall be guided by the provi-
sions of subsections F {Design and Development

andf

S
2 3alen

appearance of

receiving racho frequency or

(Revised 112}



Carson Municipal Code

Standards) and B (Required Findings) of this Sec-
ion,

o

The Planning Dnvision shall render o deci-
ston I writing., with findmes. and conditions, sub-
sequent to recemt of & complete application. The
Planning Prvision's decision shall be final nnjess «
written appeal is filed pursuant to OMC 01734

o Magor C

smmmcanons Faciiines, Major
communmeatons facilives shall be subject o the
approval of a development nlan in accordance with
the stie plan and design review procedures as pro-
vided in CMC 917223 and conditional use permnit
procedures &5 provided v OMOC 9172210 4 oo
OIS
meations fucilisy shall be processed as o minor
communications facility. unless as otherwise men-
tioned n this Section or if the co-location is a sub-
stantial addition that would intensify the existing
facility as determined by the Planning Officer. In
considering applications for major communica-
tions factlities, the Planning Commission shall be
guided by the provisions of subsections F (Design
and Develepment Standards) and H (Required
Findings) of this Section. The decision of the Plan-
ning Commission shall be final unless & writter
appeal Iz filed pursuant 1o CMC 9173 .4,

E. Apphcation Reguirements. The following
information shall be provided concurrentiv with
any application submitted pursuant o CMO
91731

L. Co-Location Statement {if necessary).
This statement must be signed by all co-locating
providers agreeing in the co-location.

2. Ulility Easement Encroachment Agree-
ment 11 necessaryl. A letter of consent must be
provided by the wtdlity purvevor(s) if their ease
ment will be encroached opon,

3. Local Facilities Map. Show existing
facilities and coverage areas in the City. {Af the
applicant’s request, the City of Carson will make
every effort to ensure the confidenuainy of infor-
maton which is considered (o be of a proprietary
nature. Said mformation will be used for municipal
planning purpoeses only. )

4. Sie Justification Study. A study wiach
explams the demands and rationale for selecting a
parucular location and design for a commun
tong facility. The study may mclode information
pertaining o the interrelationship berween a spe-
cific site and other sites in the local network arca,

s
-

location onto an exisimg, approved major

8913816

For all major communications facilives, ilus study
shall identify all reasonable, iechnically feasible,
alternative locations. ncluding facilities which
could be used for co-location or other networks
available such as disuibuted antenmna svsiems. The .
stucky shall also explain the rationale for selecting
the proposed site. F
the srudy snall include evidence of writien contact

rali feasibie co-location sites

with all wireless service providers or tower owners
within a guarter mile of the proposed communica-
tions facility, uniess a smalter radius is technoloo:-
cally justified by the applicani. The contacred
towe seTvics provider shal

g
{30 davs.

OWTHET Y

I be requested

i Tespond w o willing fo the inguiry within thirty
The applicant’s letier(s! as well as
response(s), or @ statement from the applicant
detailing all responses received, shall he meladed
with the study as a means of demonstrating the
need for & new major communications facifiry,

5. RF Emissions Report. The City of Carson
acknowiedges that it is preempted from regulating
the placement, construction or modification of
facilities based on environmental effects of radio
frequency emissions o the extent that such facili-
ties comply with the Federal Communications
Commission’s (FCC) regulations. As such. a report
shall be submitted which is signed by & radic fre-
quency engineer and prepared pursgant o FOC,
Office of Engineering and Technology, Bulletn 65
or any otber applicable guidelines or regulations,
stating the maximum (EME/RF} radiation 1o be
emitied by the proposed facility and whether those
emissions conform to saferv standards adapted by
the Federal Communications Commission. The
report shall take mto accouni all other facilities
within five hundred (300 {zel. both existing and
known future facilities, the cumulative effects of
co-jocated facilities and existing nearby buitdings
and structures and shall be writien 80 as o be
understandable 1o the laymarn. This report shall be
avaliable for review by the public.

6. Sie Plan. A site plap shal) be submitied
and consist of elevation drawings indicating the
hewght, diameter, color, setbacks landscaping,
method of sereening, and color photo simulations
showmg the before and afier impacis of the PO
posed facility on the subject site, Existing commu-
wications facilities, poles, towers, and/or antennas
shali also be shown. No plans shall inciude depic-
trons of future aptennas or devices, nor shall future

(Revised 12/10;
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aniennas or devices be approved, unless specifi-
celly identified by applicant in a separate writien
statement fo the Planning Division or Planming
Commission as appiicabie,

7 Costs and Refundable Deposits. Appli-
cant shall bear the reasonable costs associated with
the review of the mptmmm nciuding the cos
meurred as o resull of the need w hire an expert or
consultant o mview the data or information pro-
vided by the applicant or any related application
and for the expert or consuliant to attend Clty meet-
ngs as determined by the Ciry. AL the tme the
plicant submiis e application, it ‘;haﬂ algo sube
mit an inimal refundable depostt of B2.500 The
deposit shall be used by the City 1o pay the reason-
able costs associated with the expert or consuleant
review of the application. in the event that the
deposit is or will be fully expended by the City, ar
ihe direction of the City, the applicant shali within
five (5) business days deposit additional funds with
the City in an amount reasonably estimated by the
Direcior of Community Development. Upon final
City action on or withdrawal or termination of the
appiication, any unexpended funds on deposit shall
promptiy be returned to the applicant by the City,
No City construction permit or utility connection
authorizations shall be issued by the Ciry for any
approved project if the applicant has not faliy reim-
bursed the City for its consultant ot expert costs as
required herein.

F. U"Slgn and Drevelopment Standards,

Setbacks, No communications facility
shall be Jocated within or extend into the required
setbacks established i the applicable zone.

2. Height,

e Commurucations facilities stifizing a
freestanding support structure shall be limited fo
the maximum building height for the applicable
zoning district

b In zoning dismicts with no maximum
height limit, & communications facility which uti-
lizes a freestanding suppor structure shali not
exceed fifty (50} feet in height above the ground.
The zoning of all locations shall be interpreted in
accordance with CMC 61142,

c. New communications facilities con-

structed on exasting conforming structures shall not

exceed the beight of the existing structure, except
for fully stealth roof-mounted faciliies on existune
butldings which may project up io the maximum

height limit described in this section or eight (&)
feet above the roof from where il i attached,
whichever is higher.

d. The Planning Commissien or Plap-

ning Diviqicm may commev appmvai o1 ”amlm 28 i6

Section aub_j

) :15,-;7“ oval of & minor or nmjm
sReepltion as described in subsecton G (B cep-
toms) of this Section. Exisung facilities tawfully
erected prior to July 17, 2003, may have a he eighi
rnit greater than subsection G (Ex captions) of this
Section provided there is no eXpansion or miensifi-
cation 1o the factiny

Underground;

L Hieomcal wiring
ciated with a facility shall be buried unde EYETOUI
or hidden in a manner acce cptabie ic the Planning
Division and Enpineering Division or Pianning
Commission if applicable. To the extent techno-
iogically feasibie, all vaults, equipment, shelters,
structures, or any ofher dsvice related to or
required for use of 2 facility, shall be underground
in the open space zone, in the right-of way, and
where all other wiltties are required to be nnder-
ground. In all oiher areas m the City, all vauliz,
equipment, sheliers, structures. and other devices
shall be permitied aboveground only when said
devices are not visible from adjacent property oy
the right-of-way.

4. Miacrowave Dishes. Where econornically
ieasible the use of microwave dishes shall be Dro-
hibited and underground fnes wtilized, Upon a
showmyg of economic mfzasibility, microwave
dishes up 1o twenty-six (26) inches shall be permi-
fed.

HESL

5. Pammting. The communications Taciirty
and supporiing stracture(s) shall be painted 2 new-
ral. non-glossy color that matches the color of the
ftructure o be mounted on or to the color of the
surrounding epvironment subject o the satisfac-
ton of the Planning M Manager,

Lighting. All communications facilit:
except exempt facilities. shall be unlit, except for a
manuelly operated or motion-detector controlled
lightabove the equipment door which shall be used
only for personnel maintenance purposes. This
requirement is not imended to address interior
structare lighting,

. MNowse.

All communications facifjties, except
exempt fucilities, shali be constructed and operated

(Revised 12/10)
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i such & manner as t¢ meet the requirements of the
noise ordinance.

b. Backup generators shall only be oper-
ated dunng power outages and for tesung and
mamienance purposes. No backup esnerator shall
he uniized for longer than seventy-two (72) hours
without prior approval of the Engineering Drivision
or Planmmg Division.

c. If the facibity 15 Jocated within one
hundred 7100} feet of a residential dwelling unit,
noise atienuation measures, ncluding redesign or
screening, shall be included to reduce exteric
nose levels [0 meet the regurmements of the nose
ordinance.

&. Signs. The display or any
other graphic on @ COmMINUnICALons facility or on
its screening ¢ prohibited, except for signs for
health, safety, and welfare purposes which are
required io be posied in case of an emergency.
Emergency signs shall be visibly posted at the
facility and shall include contact information,
mcinding the phone number of the wiility provider,

. Performance Bond. A faithful perfor-
mance bond shall be required to engure complance
with City codes and standards, and the removal of
abandoned antennas or facilities, before the issp-
ance of any buiiding or public works permits.

0. Exceptions,

1. Exceptions for minor commmnications
facilities may be approved by the Planning Divi-
sion. For all other facilities including those within
one hundred (100} feet of & residential zone, the
Planning Commssion shall render the decision
afier notice and hearing. In approving an excep-
tron, the Planning Commission or Planning Divi-
sion shall render 2 decision in writing., with
findings and conditions, subject 1o the reguire-
ments of CMC 917223

. Minor Exceptions. The design stap-
dards i’fo‘;‘ etbacks and height listed in subsection F
of this Section may be modified by nof more thap
fifteen (15) percent.

The Plamng Corpmission or Planning
Diyvision must make all of the following findings

based on evidence submitied by the applicant:

(1} Ifsesking a minor exception from
reight siandards set forth herein, the applicant shall
demonstrate that the proposed height is designed al
the minimum height nece sssary Tor operation and/or

ol any

for stealth purposes mcluding design elements or
architectural details,
(23 The minor exception would not

create w significant visual wapact

al
3 /

(3] Granumg  the minor exception

shall conform 1o the spirii and intent of this zonin g
oo,

(4} Grantng  the minor  exception

wiil not be materially detrimental io the public wel-

fare o7 injurious to properties or improvements in

the vicmnity,

5 Major Excenions
dards for satbacis and height |

The desien gtan-
neention F

of thig Secton mav be modifiec ¢ miore than

The Planming Commission or Planning
Division must make all of the following Indings
based on evidence submitied by the applicant:

(1) If the applicant seeks the major
gxeeption in order to service the applicant’s gap in
service, the applicant shall submit an explanation
and supperting engineering data establishing that a
wower or antering as proposed i fechnologically
necessary.

} If the applicant seeks the major
exception ir; order 1o accommodate the establigh-
ment of 3 co-located facility, the applicant shali
demonstrate that conformance with ithe code wonld
requare the installation of new freestanding com-
municaniens facility or other less desirable facibity.

(3} If'seeling a major exception from
herght standards sef forth herein, the applicant shal
demonstrate that the proposed height is esigned at
the mininum height necessary. The appiicant shall
specifically melude an analysis comparing the op-
eration of the facility at its proposed height with s
operation at the maximurm height permitted herain,
The purpose of this analysis is 10 ensure that add;-
tional height is permmtied anly when technologi-
cally necessary for the provision of servicss, Fur-
ther, the applicant shall certify that the facility shall
not cause a hazard o arroraft,

(4} l.ocating the antennz in conform-
ance with the specifications of this Section would
obstruct the antenna’s r sception window or other-
wise excessively interfere with reception. and the
obstruction or inferference ipvolves factors | veyond
the apphcant’s control and relocaton is not an op-
iy

(Revised 12/10)
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(5) The visual impacts are negligible
because the facility it designed 1w archiecturally
mtegrate with the surrounding environment,

{67 Granting the major  exception

shall conform to the spirit and intent of this zoning

code.
{7} Grantng the major sxcepton wil)
atty derrtmental 1o the public welfare
BT Infurious o properties oF IMprovements in fhe
VICITIiTY.
H. Kequired Findings. In addition to the provi-
stons of CMC 917221 and 9172 the Plannimng
Lrivision or Planning Cornrmssion shall approve »

not e mate

devsiopment plan mnd condiional use permit for o
compmmications facility if affirmative findings can
ve made based upor the Tollowing criteria;

1. The proposed site is the least intrusive
after considering co-location with another facility,
other npetworks available such as distributed
antenna systems, and locason at another site. If
located in the public nghi-ofway or on City-
owned or leased property, the facility must meet
the requirements of the Engineering Division.

2. The proposed commumications facibity
will be aesthetically compatible, located and
destgned 1o minumize the visual impact on sur-
rounding properties and from public stests,

meluding adequate screening through the use of

landscaping that harmonize with the elements and
characterisiics of the property and/or stealth which
meorporates the facility with the structure in whick
it will be mounted through use of material, color.
and architectural degign.

3. The proposed communications facility i
not located op any residentizi dwelling or op any
property wiich containg a residential dwelling, or
any property wherdin a person resides, excent as
may be associated with & church, temple. or place
of refigious worship.

I Mamtenance, The site shall be maintained
a condition fres of trash, debris, and refuse and al]
antennas and related structures shall not be permii-
ted to fall inte disrepair. ALl graffit must be
emoved immediately or within seventy-two (72)
hours of notice from the City.

J. Temporary Faciites.

L. The Planning D¥vision may approve, for a
period of up to ninety (90} days, a temporary com-
mumnications facility, meluding but not fimitsd w 2
COW, o provide service while an approved corm-
munjcations facility is being fabricated or when an

gxisting antenna has been damaged or destroved.
The Planning Division may extend the ninety (90}
day period at the reguest of the applicant for thirey
(30 day mtervals !

permiis for the permanent faciliny.

The temporary k
approved after the approval authorivy has approved
or conditionally approved an application for a corn-
municatuons facility and the project proponent has

Ay Y oo

signed and renmmed 2 copy of the affidavit of

accepiance of conditions of approval o the PMan-

mizg Division.

The Planning Division shall © the
actual focation: and design of the temporary faciiity
consistent witl the requirements of subsection ¥
{Design and Development Standards) of this Sec-
tion,

ADNTGY

4. The Plannmg Division or Public Safery
Division shall have the authority to approve a tem-
perary use permit for communications facilities
needed during s deciared emergency. Temporary
facilities shall be removed not later thap ten (1 0y
days after the conclusion of the declared emes
geney,

K. Nonconforming Facilities. Any facility con-
structed i violation of this Section, or in viclation
of any part of this code, is subject to immediate
abatement Any major communications factiity
that is lawfully constructed prior to the effective
date of the ordinance codified in this Section shall
be deemed a nonconforming use and will be sub-
Jectto the provision of CMC 9182.21 and 9182.27.
Addionally, CMC 9172.25 and 9182.05 shall
goverp any request for an extension to the noncon-
forming privilege.

L. Facility Removal,

. Discontinued  Use/Abandonment.  The
operator of a lawfuliy erected facility. and the
owner of the premigses upon which it is located,
shall promptly notify the Planning Division in writ-
mng in the event that the use of the facility is discon-
unued for any reason. In the event the faciltty is
discontinued or sbandoned for a period of more
than one hundred eighty (180) days, then the
owner(s) and/or operator(s) shall promptiy remove
the faciitty, reparr any damage w the premises
caused by such removal, and resiore the premiges
as appropoate so as ¢ be in conformance with
applicable zoning codes at the owner's and/or
operator’s expense. All suck removal, repair and

{Rewvised 12/10)
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restoration shall be completed within ninety (90)
days after the use 1s discontinued or abandoned,
and shall be performed in accordance with ali
apphicable health and safery requirements. In the
event that an owner or operator fails to remove any
abanconed factioes or anennas witinn the time
entots stared. e Ciry mav remove the facility
after providing thurey (34; davs’ notice, and shall
bill the owner and/or operator for all costs mclud-
mg any adrminiswratve or legal costs incurred in
connecton with said removal. Gnee all costs have
been paid b
for remaoval

i tﬂ" dnl@nm OWIST, any b{)ﬂ{ I'}GRU"(.

Y Ces Dot

Walvi anvy AVITIETH for

TEMOVEl COSs pursuani B ou bond DORTE
an acton for repayment of costs.

2. Uditiy-Mounted  Facility Removal o
Relocation. All ulitv-mounted facilinies shail be
removed or relocated at the facility owner's
expense when a City-approved project requires
rejocation or undergrounding of the wility swuc-
ture on which the facility s mounted. (Grd. 03-
L2846 5, Ord. 10-1460, § 1)

d, or brig

& 9138.17 Miwed-Use — Carson Street (ML

5.
A Descripuon of Boundaries. The Ciry of Car-
son Mixed-Use ~ Carson Swreet Corridor (MU-C8)

15 2 1.75-mile section jocated on the norih and
south sides of Carson Street between the San Diego
{1-405% Freeway and the Harvor (1-110) Freeway,
There are five (5) digtricts within the Carson Street
Corridor MU-CS Wmch are, West C&T“V\'d\ Dis-
wict, Community Shopping Dist Houlevard
Residential District, Civie Center District and Fast
Grateway District, The West Gateway  District
weludes the norih and south side of Carson Strast
berween the I-110 Freeway and Moneta Street. The
Communiry dnoppmg District ncludes the north
and south side of Carson Street from Moneta Stree
o Daolores Sireet. The Boulevard Residenual Iis-
mict extends from Dolores Sireet o Grace Avenue,
the Civie Center Distvict extends from Grace Ave-
nue w Bonita Sweet and East Gateway Distriet
extends from Bonita Avenue 1o the 1405 Freeway.

B. Purpose and intent. The purpose of the MU-

C5 Zone 1510 create 2 downtown retall and residen-
tal district which will provide the City of Carson

wziﬁh a disunciive core arez which inclndes 1ts Civic
Center. The use of the regulations and develop-

menit standards contained herein is imtended o ful-
fill the following objectives:
P Create & Divable, pedeswian-friendly
downtown retall district surrounding the civie core.
I Creare a distmetive mixed-use charactes
throughout the Carson Sireet Carridor by establish:
g standards and guidelines

Pormited Land Uses. Al uses within the
Wiixed-Use — Carson Streer Corridor are subieol (o
site plan and design review per CMC 9172.23

FPermmtied and Condinonal Uses. Auto-
mancally pormited
lmitations and re

USER., LRes requirir

niremeanis, conditions)

ted uses. and all ot
EOTARE

distric! are described in
Existing nonconforming uses shall comply with
fhe reguirements of Dhvision 2 of
Chapter.

2. Prohibited Uses. All uses are prohibited
except as expressty permitted by the provisions of
this Chapter,

3. interpretation of Uses Permitied. Further
definition and enumeration of uses permitied in the
Mixed-Use — Carson Street District shall be deter-
mined by means of interpretation in accordance
wzth CMC 917224,

Stie Reguiremenis. The site reguirements
iis:l.f,d under thus Section are mandatory |

I. Minimom Lot Area.

. The minimum lot size for o commer-
clai-uge- onlv building or buildings is roventy thou-
sand (20,060} square feer,

b, Tng,. minimurs lot size for & mixed-use
building or buildings is twenty thousand (20,000
square foet

s Ty
[CU I {ad

Part 8 of this

mmimuin 1ot size for develop-
ment with o residenual-only building or buildings
15 thirty thousand (36,000} square feet.

d. Any lawfully established lot (incind-
a leased area of land during the term of the
lease) is deemed to have the required 1ot size,

£ A lot may be reduced 1o less than the

required lot area if such # reducton 15 the result of
an acquisitien for public purposes.
Street Frontage and Access.

- The mmimum building frontage shall
nty (70} percent of the lot width unless
mudmc-r{z by the Planning Commission pursuant 1o
CMT 917225 (Site Plap and Design Review),

mg

1

LAY
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APPENEMX
SR, 6409 WIRELESS FACILITIES DEPLOYMENT.

fay FACILITY MODIFICATIONS,

{13 I GENERAL. Notwithstanding section 704 of the Telccommunications Act of 1996 [Public Law
104-104) or any other provision of law, a State or local government may not deny, and shall approve, any

eligible facilities request for a modification of an existing wireless tower or base station that dou not

substantially change the physical dimensions of such tower or base station.

2y E LI(I}BL., FACILITIES REQUEST. For purposes of this subsection, the term “cligible facilities
request’” means any request for modification of an existing wireless tower or hase station that involves
{ A} collocation of new transmission cguipment;

(B) remaval of transmission equipment; or

(C) replacement of transmission equipment,

(3) APPLICABILITY OF ENVIRONMENTAL LAWS. Nothing in paragraph (1} shall be construed io

relieve the Commission from the requirements of the National Historic Preservation Act or the National
Environmental Policy Act of 1949,

EXHIBIT NO. 6
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WIRELESS TELECOMMUNICATIONS BUREAU OFFERS QUIDANCE ON
INTERPRETATION OF SECTION 640%2) OF THE MIDDLE CLASS TAY RELIER AND
JOB CREATION ACY OF 2012

DA 1T 2047

January 25, 2415
On Felbruary 22, 2012, the Middle Class Tax Relief and Job Creation Actof 2018 (Tax Aot became law.
Section 6409a) of the Tax Act provides that a staie or focal governnent “may not deny, and shall
approve” any request for collocation, removal, or replacement of transmission equipment on an existing
wireless tower or base station, provided this action does not substantially change the physical dimensions
of the tower or base station.” The full texi of Section 6409(a) is reproduced in the Appendix 1o this Public
Netice.

To date, the Commission has nat received any formal petition io interpret or apply the provisions of
Section 640%a), We also are unaware of any judicial precedent interpreting or applying its ferms. The
Wireless Telecammunications Rureau has, however, received informal inguiries from service providers,
facilities owners, and state and local governments secking guidance as 1o how Section 6409(z) should be
appiied. In order io assist interested parties, this Public Notice summarizes the Burean's understanding of
Section 6409(a) i respense to several of the most frequently asked questions.”

What does it mean (o “substantially change the physical dimensions” of a fower or base station?

Section £409(a) dees not define what constitutes a “substantial{] change” in the dimensions of a tower or
base station. In a similar context, under the Narionwide Collocation 4 greement with the Advisory
Council on Historic Preservation and the National Conference of State Historic Preservation Officers, the
Commission has applied a four-prong test to determine whether a collocation will effect a “substantinl
increase in the size of [a] tower.™ A proposed coliocation that does nof invelve a substantial increase in

' Middie Class Tax Reficl and Job Creation Act of 2012, Pub. L. 112-96, H.R, 3630, 126 Stat. 156 {enacted Feb 27,
2012) {Tax Acth), .

Y d, § 6409(n).

: Although we offer this mierpretive geidance to assist parties in understanding their obligations under Section
6409(a), see, e.g., Truckers United for Safery v. Federal Highwey Administration, 139 F.34 934 (D.C Cir. 199%), the
Commission remmains free to exercise its discretion to interpret Section 64 09(a} either by exercising its rulemaking
authority or through adjudication. With two exceptions not reievant here, the Tax Act expressly grants the
Commission authority o “impiement and enforce™ this and other provisions of Title VI of that Act “as if this title is
a part of the Communications Act of 1934 (47 U.5.C. 157 et seq.).” Tax Act § 6003,

47 CFR Part L, App. B, Nationwide Programmatic Agreement for the Collocation of Wircless Antennas, § 1.0
(Natiormwide Collocation Agreement),

EXHIBIT NO. 7



size 1$ ordmnarily excluded from the Commission’s required historic preservation review under Section
106 of the National Historic Preservation Act (NHPAY.® The Commission later adopted the same
definition in the 2009 Declararory Ruling to determine whether an application will be ireated as a
coliocation when applying Section 332(c}(7) of the Communications Ast of 1934 The Commission has
atso applied a similar definition to determine whether & modification of an existing registered tower
requires public notice for purposes of environmental review .’

Under Section 1.C
wwer” occurs it

of the Nationwide Collocation Agreement, 5 “substantial increase m the size of the

) [t]he mounting of the proposed antenna on the tower would increase the existing height of
the tower by more than 10%, or by the height of one additional antenna array with separation
from the nearest existing antenna not 1o exceed twenty feet, whichever is greater, except that
the mounting of the proposad antenns may exceed the size Lmits set forth in thiz parggraph
if necessary to avold interference with existing antennas, or

2) [t]he mounting of the proposed antenna would involve the installation of more than the
standard number of new equipment cabinets for the technology inveived, not to exceed four,
or more than one new equipment shelter; or

3) [tlhe mounting of the proposed antenna would involve adding an appurienance to the
body of the tower that would protrude from the edge of the tower more than twenty feet, or
more than the width of the fower structure at the level of the appurtenance, whichever is
greater, except that the mounting of the proposed antenna may exceed the size lmits set
forth in this paragraph if necessary to shelter the antenna from inciement weather or to
connect the anfenna 1o the tower via cable; or

4) [tlhe mounting of the proposed antenna would involve excavation outside the current
tower site, defined as the current boundaries of the leased or owned property surrounding the
tower and any access or utility easements currently related o the site.

Although Congress did not adopt the Commission’s terminology of “substantial increase in size” in
section 040%a}, we believe that the policy reasons for excluding from Section 640%9(a) collocations that
substantially change the physical dimensions of a structure are closely analogous io those that animated
the Commission in the Nationwide Collocation Agreement and subseqguent proceadings. in light of the
Commission’s prior findings, the Bureau believes it is appropriate o look (o the existing definition of
“substantial increase in size” {o determine whether the collocation, removal, or replacement of equipment

b See 16 US.C § 4700 see also 47T CFR.§ 11307(a)(4) {requiring applicants to determine whether pronosed
facilitics may affect properties that are listed, or arc cligible for listing, in the National Register of Historic Places),

® See Perition for Declaratory Ruling to Clarify Provisions of Section 332(c)(7)(B) to Ensure Timely Siting Review
and to Preempt Under Scction 253 State and Local Ordinances that Classify AN Wireless Siting Proposuls as
Requiring a Vanance, WT Docket No. 08-165, Declaratory Rufing, 24 FCC Red. 139%4, 14012, pard. 46 & n. 146
(2009) (2009 Declaratory Ruling), recon. denied, 25 FCC Red. 11157 (2010), pet. for veview denied sub nom. City
of Arlingion, Texas v. FCC, 668 F.3d 228 (5" Cir), cert. granted, 113 S.Ct 524 (20125 47 U.S.C§ 332(e)(7y.

P See 4T CF R, § 17 4{c)(1)(B); National Environmental Policy Act Compliance for Proposed Tower Registrations,
WT Docket No, 08-61, Order on Remand, 26 FCC Red. 16700, 16720-2 1, para. 33 (201 1)
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ona wirelesa tower or base station substantially changes the physical dimensions of the underlying
structure within the meaning of Section 640%(a).

What is g “wireless fower or base siation™?

A lower iy de ﬁnf—:d in the Nationwide Collocation Agreement as “any structure built for the sole or
primary purpose of supporiing FCC-icensed antennas and their associated facilities.” The Commission
has deseribed 2 “base station™ as consisting of “radio transceivers, antennas, coaxial cable, & regular and
backup power supply, and other associated electronics.”™ Section 640% a2} applies o the collocation,
removal, or replacement of equipment on a wireless tower or base station. In this context, we believe it is
reasonable 1o interpret a “base station” to include a suucture that currently supports or houses an antenna,
transceiver, or other associated equipment that constitutes parl of a base station,”® Moreover, given the
absence of any Hmiting statutory language, we believe a “base station” encompasses such equuipment in

any technologica configuration, meluding distributed antenng systems and small cells.

<

section 6409(u) by s terms applies to any “wireless” tower or bage station, By conwrast, the scope of
Section 33 2(c)(7) extends Gnly to facilities used for “personal wireiess services™ as defined in that
section.' Given Congress’s decision not to use the pre-existing definition from another statutory
provision relating to wireless siting, we believe the scope of a “wireless” tower ar base station under
Section 6409(a) is not intended to be limited to facilities that support “personal wireless services™ under
Section 332{c}{7).

May a state or local government require an application for an action covered wnder Section
GAGG{s)?

Section 640%(a) slaies that a state or local government “may not deny, and shall approve, any eligibie
facilities request....” It does not say that a stale or local government may not require an application to be
filed. The piomzc}n that a state or local government must approve and may not deny a request to take a
covered action, i the Bureau’s view, implies that the relevant government entity may require the filing of
an application for administrative approval,

See Nationwide Collocation Agreement, § 11

¢ See Im plementaiion of Section 6002(b} of the Cmnibus Budget Reconciliation Act of FOOZ, WT Docket No. 16-
133, Annual Report and Analysis of Competitive Market Conditions With Respect to M()bu‘e Wireless, Including
Commereial Mobile Services, Fifieenth Repors, 26 FCC Red. 9664, 9481, para. 308 (2011

Y See also 47 C.FR. Part L, App. €, Nationwide Programmatic Agresment Regarding the Scetion 106 National
Historic Preservation Act Review Process, § 11L.A.14 {defining “tower™ (o include “the on-gite fencing, equipment,
switches, wiring, cabling, power sources, shelters, or cabinets associated with that Tower but not installed as part of
an Antenna as defined herein™),

47 usC § 332TA). “Personal wireless services™ i in turn defined 1 mean “commercial mobile services,
unlicensed wireless services, and common carrier wircless exchange access services.” fd & 3320 Oy




Is there a time Hmit within which an application must be approved?

section 6409(a) does not specify any period of time for approving an application. Flowever, the statute
clearty contemplates an administrative process that invariably ends in approval of a covered application,
We believe the time period for processing these applications should be commensurate with the nature of
the review,

in the 2009 Declaratory Ruling, the Commission found that 90 days is a presumptively reasonable neriod
of time to process collocation applications.”™ in light of the reqeirement of Section 64G9(a) that the
reviewing authority “may not deny. and shall approve™ & covered reguest, we believe that 90 days shoulkd
be the maximum presumptively reasonable period of time for reviewing such applications, whether for
“personal wireless services” or other wireless factlines,

Wireless Telecommunications Burcaw contact: Maria Kirby at (2023 418-1476 or by email:
Maria. Kirbyigifee, gov.
Y1 & )
-FCC-

For more news and information sbout the Federal Commmmications Commission
please visit, www, foe.gov

Y See 2000 Declaratory Ruling, 24 FCC Red. at 14012-13, paras. 46-47,




