CITY OF CARSON

PLANNING CO

NISSION STAFF REPORT

CONTINUED PUBLIC HEARING: April 14, 2015

SURBJECT: Zone Text Armendment No. 20-15

APPLICANT: City of Carsen

REQUEST: Yo consider adoption of an Ordinance  prohibiting
hydraulic fracturing  (Mfracking™), =acidizing and any
other form of well stimulation, and a finding of a Class
& Categorical Exemption under CEQA Guidelines
§15308

FPROPERTY INVOLVED: City-wide

COMMISSION ACTION

Concurred with siaff

Did not concur with staff

Other
COMMISSIONERS VOTE
AYE NO AYE | NO
Chairman Faletogo : Gordon
Vice-Chairman Pinon ' Saenz
Brimmer Schaefer
Diaz Verrett
Goolsby




Intreduction

This staff report includes the most up-to-date version of the proposed Carson
Municipal Code to prohibit hydraulic fracturing {"fracking”), acidizing and any
other form of well stimulaiion in conjunction with the production or exiraction of
oil, gas or other hvdrocarbon subsiances in the city. A redline version of the
code is attached which identiflies all changes as compared to the version
inciuded in the February 24, 2015 staff report, refer to Exhibit 8. These changes
represent a refinement to the oll code as resull of commenis received during the
Planning Commission mesting and the commenis received after the staff report
was released.

On February 24, 2015, the Planning Commission took public testimony and
continued this matier 1o the Aprit 14, 2015 hearing. This staff report provides &
prograss report © the Planning Commission on staff's responses to the leliers
provided 1o the Planning Commission on February 24" and the mestings held
with the Environmental Commission, and with the Planning Commissioners.
Siaff is also planning (o meet with two separate groups including a group of
community members and a group representing the oil and gas interest groups.
These meetings will be held on April 8, 2015,

The community members inciude a group of Carson residenis who have shown
continued interest in the code’s progress. The residents have also invited
individuals associated with various environmental groups o these mestings.
Cver fime, as more community members have shown interest, staff has extended
the invitation to them, as well. The group representing the oil and gas interest
groups includes land andfor mineral owners, ofl and gas company
representatives, and their associaled atiorneys,

Staff will present the resulis of these two meetings at the Planning Commission
hearing, which may provide additional information fo the Planning Commission
and could potentially result in further recommended refinements to the Oil and
Gas Ordinance update at the night of the hearing As  such, staff
recommendation 18 for the Planning Commission 1o provide additional
refinements to the proposed Ol and Gas Code update, if any, and direct staff to
prepare an updated resolution and ordinance consistent with the Planning
Commission’s direction and return for final approval by the Planning Commission
at a regular meeting next month. This will require the item fo be continued.

The City Council heid several meetings regarding fracking and other petroleum-
related issues on March 18, 2014, April 15, 2014, April 29, 2014, and May 20,
2014, refer to Exhibits 5, 7, and 9 for links to the City Council staff reports and
Exhibits 6, 8, and 10 for City Council minuies.

On May 20, 2015, the City Council directed staff to commence a complete and
comprehensive review to update the Municipal Code regarding ol and gas
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operations and to study and address all modern-day drilling issues and
applications. The City Council also directed City Staff to address regulation of
nydraulic fracturing (“fracking”}, acidizing and any other form of well stimulation in
conjunction with the production or exiraction of oil, gas or other hydrocarbon
substances in the City. In addition, staff was also directed o hold two workshops
with the community to receive community input and feedback. The Community
Development Department also initiated this text amendment to facilitate this
Drocess.

City staff have engaged in several meetings and informational briefings since the
last Planning Commission meeting.  These meetings are in addition to three
large  community meetings, multivle small group  meetings, various
cormunications with a wide variety of stakeholders, commenis received in
conjunction with four City Council meetings lsading fo the initiation of this update,
and additional comments recelved during and afier the tast Planning Commission
hearing on this item.

environmental Cormmission: The Planning Commission directed staff to present
this matter to the Environmental Commission. Staff noticed and presented this
matter to the Environmental Commission at the next regular meeting held on
March 4, 2015. The Environmental Commission reviewed the items, did not
raise any concemns of take any official action. Subseguently, representatives for
Californians for Energy independence expressed concern that they did not
recelve special notice of the Envircnmenta! Commission meeting in addition to
the notice provided under the Brown Act. Siaff offered to hold another meeting
with the Environmental Commission to aliow additional opporiunity for comment,
which Californians for Energy independence deciined.

informational . Briefings: = Staff offered informational-only briefings to Planning
Commissioners regarding the proposed Ol and Gas Ordinance and Zone Text
Amendment No. 20-15, which proposes io prohibit fracking. Most Planning
Commissioners took advantage of these informal briefings at three various times
throughout the day on March 30", None of the meetings included more than four
commissioners. No documents were provided to the Planning Commissioners
during these informal informational sessions. '

il and Gas Interest Groups: In addition to the various written and oral
commenis received from various cil and gas, staff is scheduled to meet with
various oil and gas interest groups on April 8, 2015, Staff will present the result
of this meeting at the Planning Commission hearing.

Environmental and Community Groups: Just before release of this staff report, a
group that has previously met with staff requested an additional meeting, This
additional meeting is scheduled for April 8, 2015, Siaff will present the result of
this meeting at the Planning Commission hearing.
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Refinements to the Proposed Ordinance

Staff, the City Attorney’s office, and MRS have carefully reviewed commenis
from the Panning Commission, and the public, including representatives of oil
ana gas interesis and environmental groups, and are proposing refinements o
the Ordinance clarifying the exception for certain existing investments that will
not create a nuisance applies to all forms of well stimulation freatments.

The proposead refinements have been highlighted in a revised Oil and Gas Code
update that includes both proposed ordinances fo facilitate review, refer o
Exhibit 13

Letier and Responses to Comments

The City Attorney's Office has prepared wiitlen responses to comments received
from legal counsel for entities having interests in oll and gas during and after the
Flanning Commission meeting on February 24, 2015, refer to Fxhibit 1 and 2 for
the letfers and Exhibit 3 for the responses.

Additional Documents :

Additional studies and reports regarding oil and gas impact have also been
added to the record for consideration. Due to the volume of documents, these
records have been posied and are available on the City's website for review at
ntpyiclcarson.ca.us/gepariment/communitydevelonment/cilcodeundsate asn,
These documents are in addition to those provided at the prior Pianning
Commission meetings and the four City Council meetings leading to the initiation
of the Ordinances.

Environmental Review

Staff performed a preliminary environmental assessment of this project and has
determined that i falls within the Class 8 Categorical Exemption set forth in
CEQA Guidelines section 18308, which exempts actions by regulatory agencies
for the protection of the environment. This Categorical Exemption is applicable
as the proposed Oil and Gas Code Ordinance addresses the maintenance,
restoration, enhancement and protection of the environment and the pubiic
health, safely, welfare of the citizens of Carson as related to potential impacts
from petroleum operations and facilities within the City. The variety of
environmental issues addressed inciude air, water, soll, geology, storm water
and wastewater infrastructure, iransporiation, noise, emergency response,
aesthetic issues, and petroleum operations near potentially sensitive receptors.
The Ordinance does not provide for the relaxation of standards as compared fo
the current regulations in the Carson Municipal Code. Instead, the Ordinance
strengthens environmental standards related to petroleum cperations and
faciliies, and thereby advances the protection of environmenta! resources within
the City of Carson. Furthermore, none of the exceptions to Categorical
Exemptions set forth in the CEQA Guidelines, section 15300.2 apply io this
project.
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Conclusion

The adoption of the proposed Text Amendment will provide an update o the
Carson Municipal Code to prohibit hydraulic fracturing, acidizing and any other
form of well stimulation as described in the Ordinance, and will also establish
nenalties for vioiations,

Recommendation

Staff recommends the Planning Commission 1o open public hearing, take
testimony, close public testimony, discuss, provide additional refinements to the
proposed Ordinance prohibiting hydraulic fracturing (“fracking”), acidizing and
any other form of well stimulation, It any, and direct staff to prepare an updated
resolution and ordinance consistent with the Planning Commission’s direction
and return for final action by the Planning Commission af the next mesting.

Exhibits

Comment letiers Received Betwaen February 13, 2015 and February 24, 2015
Comment Letter from-Manatt, Phelps, Phillips, Dated March 23, 2015

FHesponse to Comment Letters from Aleshire and Wynder, Dated April 6, 2015
City of Carson Gil and Gas Code Update: FAG Community Handout

March 18, 2014 City Councit Staff Report, Drilling  Moratorium
nitpi/folcarson.ca.us/VestingAgendas/Agendaacke/MGEBO008/ASHU110/AS50

1IB/AIS8186/0059198/D0 587198 pdf

March 18, 2014 City Council Minutes

Aprit 29, 2014 City Council Staff Report, Drilling Moratorium  Extension:
nipci.carson.ca.us/MestingAgendas/AgendaP acket/IMGE0374/AS503B8/A859
3OT/AIS0400/D058402/00 50402 pdf

April 29, 2014 City Council Minutes

May 20, 2014 City Council Staff Report, Banning Hydraulic Fracturing:
ntip://clcarson.ca. us/MestingAgendas/AgendaP ackel/MGE503/AS58805/A558
513/AIBIEEDIOBOBRZ/D0 59882 pdi

May 20, 2014 City Council Minutes

Setback Examples from other Jurisdictions

Additional studies, reports, and other written malerials can be found at
hifp://ci.carson.ca.us/depariment/communitvdevelopment/olicodeupdats.asp.
City of Carson Oil and Gas Update (with tracked changes) dated Aprii 7, 2015,

"Same gs liem 114 which can be found at:

nitpd//chcarson.ca.us/contentffiles/pdis/planning/ollcodeupdate/CitvolCarsonOilC
ode-Combined-040718 ndf

Y
Prepared, Reviewed and Approved by: 4& ?MM ‘
Saied MNaaseh, P%anﬁ&gg/_ﬁ/ianager “““““ —

Planning Commission Staff Report
TA No. 20-15 (Prohibiting Fracking Ordinance)
April 14, 2015 Page 50of 5



i / I / 4 W s
# Pelslaw fye
o 6{:\ f Cx 21 r‘""" ‘,f

L —kf ”; ’ :_ 'l.w'/ H

f@f./jb;n s wzb;,;

Lt &fw]’%{{ $ e ’ ey

A
SO

S

o "‘w--}!”\ ¥y

i "}LM

4

e “Wf"‘\f‘ {“ SRR AR L A

Al i} .k v
et uI{—;n P R T
N T ooy e

fais

b4
well ev ervruatly y

Lo @ P
e L =k iﬂj\ 55”)%&‘{‘% A (/} LA T

i ¢
"ri-‘“\:?::’._éfﬁﬁ. ’“)\Jjg {_» Lw;vpa r,.,\f )

o S Frme
P e A

L

o [ gg,xff ; Y ,;{;,

¢
¥ 3 } o i
Ot compert = : ,)m’@/w
Tngowy, v DY e aad
1 l’
} e, 4
we lls  neay Sy, A
J— 0 . i o 2 1 . et g yw o “‘—f’“\(ﬁ‘x.r Dt
4 15 o doclmo whed Lot AR Tt A e ,
N ) ‘ o { .
: e o LR LAkt

oo aung Gt
A

YR
W@:H'%f“ W L ron eowTTha e
; L

g B ‘\:\ff 5 O e Crre DAL

Rt v & Lo, 5
P V-hkﬁ):s e, “{,’”*C"fff; =

Pk Vo y
'ﬁi”m‘{)uf%‘{ﬁ\ 1‘! ii‘ U“‘{“l( e

o~ ”s . 'E::: i e P
@ Pevhi by Fion @‘"j“ hu St b 1S O AET MG Ly
| I sy @,@,{w—%w:ﬁtd% S

(& Drohibitian of g A ‘e chemlonie
Eroimn —w L B2/ qii@’rl@iﬁ”\”f}‘ ‘f_’tf‘f.._é:ii ‘f‘-__,_,_(};f?’ v

(& Pr ohilihiorn o rean E(E“/C/g&“fiﬁ}"xf\n e TUELE m\“?’“ WS ok Y
4 \«(&V\{}»&\ma wedl A \sz pack
Ve | mk}@_d L Ov Wc,ﬁg;, . . ?

& Troh 1\{)««1@% oh e veleast T bpYie &mmisons
he air, o mm\‘} i ceshtent Yo\ porcols ,3@\{ e

i . el o
ot “m&% I aaﬁ,m%mz vﬁg(ﬁ@ msr« H " w/) . ﬁ_f—,fﬁf‘@;xgﬂﬁg

L .
‘, VD M\:"‘%:a [ {("}{ }M,& LAY ()L\ ’%’i{u., Y‘JZ) LA, {}‘I "y

H
Ll PAEs -
14 ; ?
T “ vk ‘[
@%DW*\‘»SQE‘NMA 5
res; don tial Areas. -

. 7 : “ . do. & £ ‘t I e it
éﬁ@“f\é\ """@ @/E)Wu?@-m D&'ﬁ“‘ S & A dewnts v L\f:\f‘ (LA TERS
A {:ﬁ.‘; @5“ e e aundh vﬁﬁw?)@@g“ﬂ“! . OMAE

PR . f " .
Lo Va g e e TSR

L

(&) pr-*;nm:mw ot o

iﬁ)mﬁ E ’Z“)Lt‘z LA At ‘[\,wﬁlﬁu({rf
S
VO Iy ?’,J“ff_.‘

4!

(Y




Dt

= )
‘ PELE L CAE
: £ By
b R P Sl
DL
Iy

{




Saled Naaseh

From: Audrey Wilson <ammwilson@att.nets>
Sent: Tuesday, February 17, 2005 950 2l
Ter Sated Naaseh

Subject: Fracking and furborms Berzens Cong

Daar My Naasel,

b oppose fracking anywhere, espacially in Carson, where | live and breathe,

My concerns about fracking are based on my professional knowledge and experience. Bafors | movad
o Carsor, | was an environmenial enginesr with the U S, Environmental Protection Agenoy responsible for
conroliing indusirial pollution and conduciing research o ihe health effects of arganic compounds. was alze
& waler resources enginssr with the U S Army Corpe ers responsibie for controlling ground water
polivtion and sofis arosion.

Pwill not take the nisk of attending the community mesting to present my cor
aoing so risks my exposure to more benzens than | can safely tolerate.

L am aiready disabled by Toxic Encephalopathy (TE), & degenerative neurclogical condition, and we
beheve it was caused by my daily exposure to benzene and ofher voiatile organic chemicals in the cleaning
sofutions used by others. There is no treatment that will prevent additional neurological damage for those of us
with TE, other than to avoid the chemicais that caused it. My medical problem is more common that many
realize; it's just that some people who actually have TE get diagnosed with Multiple Sclarosis if they and their
dactors don't realize their condition was caused by breathing toxins.

Henzene is an airborne by-product of fracking and the prognosis for those who live near fracking,
especially those aiready suffering from TE, is irreversible brain damage and paralysis. Many others may
develop degenerative neurological conditions if they five near fracking. Ever stnce | moved to Carson, | have
used some of the same indoor air pollution control technigues in my home that | recommended to industry
years ago and that keeps the air in my home clean enough for me to breathe safely .. so far. P'm doing all that
can possibly be done to clean the air in my home and my survival will be in jeopardy if | continue living here if
fracking comes to Carson.

Don't let Carson be like Baldwin Hills and Okiahoma and have sarthguakes and ground waier problems
caused by fracking. Let Carson be like New York State and ban fracking in Carson permanentty.

e

NG W person becs

Yery truly vours,
Audray M. Wilson
1322 E Bramer Dirive
{-arson 80746
310.804.0410




Saied Naaseh

e Saled Naaseh
Sulject: FyW: Carson Code Review
Attachrments: City of Carson OF Code-ROTWTCdooy

Fromn: Tom Williams
Semkn Thursday, Februsry 19, 2015 10:47 AM
e Laied Maaseh

Bulsieet: Re: Carson Dode Review

& will not attend the plaraing commission.

See current status of review mn tracked changes.
Based on this vers. i will use a cleanyp vers....out of racked changes and fook af the general
reorganization of e whole thing - ToC and all headings

A pipelines must be included under a pipeline franchise amendment not here...dividing line
should be ai the flange on the discharge side of the pumps/compressors, OR site boundaries,
QR epiering public easemenis or lands..

Al tanks, site piping, gas plant, steaming piani must have IMPERVIOUS secondary
containment (HDPE spray-own or sheet lining.

Nothing is mentioned regarding secondary or tertiary containment for fanks, process
umnits/piping, facilifies, and sife.

Ne discussion is provided for Well Celiars - with impervious conieinment - standard for
LACiy and SCAQGMD.,

Emergency/Environmental plans ave confused...and must be integrated to reai-time video and
SCRSOT Monioring.

References te Owners is redefined-as the City has no jurisdiction of subsurface propersy
owners (who own everyihing, not just mineral vighis) the city must define and delineate
properties - surface/subsurface.

Well ownership must be tied io the well, esp. those abandouned, as the operator must have a

iease or ownership of the subsurface before they put in the conductor casing and the operasor
may ne longer be available,

MRE does not know O&G and DOGGR. .
They don't seem to know the DOGGR permits and applications especially

. and does not understand Pre-emption issues with Gas Plant, Casing festing, Steaming Plant,
etc.



The code does not flow well - permits > CUP > DA process is not coordinated

Permits must have ¢ procedure for processing the city's jurisdiction for single isolaied wells ¢

be reworked, redrilled, and plugged/abandon - all have notices of intert and permits for
DOGGE and reguive local approvels...

T e N iy S B g
COITOTE EROOMSISTENT WOrE Use - 3 CUFn VR

i

Just use oif gnd pas everywhers

FusE use sige

AL I A S AT IAFa
SIL PECITLAGYIS., LA




Saied Naasehn

Fresrr: Tom Williams <chwilliams? G"‘?Oyah e Rushith
Sent Monday, February 23, 2015 02 Ak
o Saied Nasseb
et Py Plannin s Crrdhinanos
Attaehmernts: City of Carsos
Lateqories: Rad Category
Tpesday mesting, in TX for Soc PetrolEngre. confersnes, bonng-but not wells 1

o

wEn 10 De coniinued

Needs to be reorganized and cleaned-up tachnically and editorial cha hg s (see attached)
Readability is key fo consistent and continuing enforcement and En‘mi@m@w"ﬁwm

Ask DOGOR District 1, SCAQMD, and LARMWQOCE 1o review and comment before Gty finat
consideration

Liefinitions are inconsistent and do not reference DOGGR/Glossary=FedOSHA or Schiumberger for

Lifferences between Site and Facility and Facilities - chose one and use thru-out
between Petroleum and Ol and Gas - Is | for patroleum or oil and gae - chosa one and use thru-out

Exploration and Drilling must be defined as aisc including Reworking Redrilling and Plugging

Sheuld avoid word drilling and just talk about the wellhead and surface faciliies ONLY
Fipelines vs piping -Outside vs inside site boundaries - reference Pipeline Franchise Code sections

No clear refationships between City Permits, CUPs, and DAs and DOGGRs subsequentfoliowing
notices, applications, parmits, DOGGR can hold & N@i ice/Application until the local agency has
approved before iE’xeas considations.

FPermiis needs (o be redone is same style as CUP and DA and show connections between parmits
and CUP and between CUP and DA

Need separate reguirements for

Gas Plant Special Permit ve OWG separators vs dehydration

Gas for sales-distribution/delivery offsite vs for pipeline to others for for use on site
Steam Plants - Special permiit

Piping

FRACKING: Any artificial activities and equipment for increasing the permeability of the geoclogical
formations (fracture permeability); including acid fracs, frac packs, and fracing and acidization with
application pressuresfflows of 500psig/500gpm



Prohibit any temporary industrial aclivities requiring pumps oF pumping systems which develop
pressures of more than 200 psig and flows of more than 200 qpm for injeciion into the ground

Emergency, Health, Safely, and Environmental issues | requirements, plans, efc shouid be cover in
one misgratad section
Should be signed off on by Fire Dept., SCAQMD LARWGOE

HL21.E Refers 1 "Ares of "““"*cw:m Aew” which és:;
andg permnils c;am? nas been delegaled to DOG
surtace properiies,

@r
rehanoe and applv only i

g

Liglete any reference to leases which is elther 2 Counity or DOGGHF jurisdictional reaim or clar ity Dy

adding surface or subsurface

U530.7 and slsawhors

tosting. eto, which

8530.81 s out of place az NGLs are salable producis and NOT chamicals nor wasies

giul"“ ijw Hi “‘*”F”")GL’"E% e

9531 dfothers  Gas Plant is more than a Oll/Water/Separator and is a processing faciiity for a direcily

salable product and must be considered as a "refining facility" as salable produet must meet
5CGasCo. spacifications.

9554 refers to Test Well while DOGGR has NO SUCH Category and is equivalent 1o DOGGR
=xploratory Well, aise propristary well, some times

9533 pipeiines are not appropriate for this section
il and gas lines b@gf@md the site boundaries shouid be coverad in the city franchisad pipeline code

not here
All piping within an O&G site should be above ground

ot =



ALASEA  CALIFDRNIA FLORFDA MIB-PACIFNC MORTHEAST  NORTHERN ROCKIES

MORTHWEST RGOy MOUNTAIN  WASHINGTON, D.2. 'NTERNATIONAL

Sated Naaseh

. rs
EERa et

ArsSOn
/(} East Carson Street
» ahf’}?ﬂ}c EPEOS

Re: Proposed Bevisions o Regwlations Deabine with Of and Sag T srilling Operations
e £

Drear Mr. Naaseh -

This letter is submitted on behalf of the Carson Coalition, Center for Biclogical Diversity,
Cormmunities for a Beiter Environment, and Food and Water Watch, and comments on the
proposed revisions to the municipal code sections dealing with oil and gas drilling operations

£d e

in the City of Carson (the “Chiy™)

re ali dedicated to protecting the health and well-being of the citizens of

Carsor, and are particularly concerned about the harmful effects that continued oil and gas
drilliing operations will have on the community. They believe that the proposed revisions fail io
take the necessary measures to protect the commmunity, and now suggest additional revisions o
the code to provide additional, needed protections.

The bottom line is that oil and gas development is inherently dangerous and poses a serious
risk to our atr, water, climate, and health. No amount of regulation will eliminate these risks.
And environmental harms do not adhere fo zoning boundaries, so restricting oif and gas
activity fo certain areas of the city is not a substitute for real protections. We encourage you and
the Planning Commission to consider a prohibition on these harmful activities, rather than
asking the community to continue to bear the risks of exposure. Local governments have the
tegal authority to use local laws to ban oil and gas activity within their jurisdictions. Carson
should use this authority to prohibit ali oil and gas activity within the city and move toward a
cleaner and healthier future.

1. The Revisions to Oi and Gas Code Permit Harmful Well-Stimulation Treabmenis
While the proposed revisions to the Qil and Gas Code ban hydraulic fracturing, the revisions

would altow the use of other harmiul well-stimulation treatments like acidizing, and fail in
safeguarding citizens fromy the effecis of such treatiments.

CALIFORNEA QFFICE S50 CALIFORNIA STREET, SUITE 500 SAN FRANCISCO, CA Ball1l

TooA415.217.2000 Fo 415 217.2040 CAOFFICE@EARTHIUSTICE . ORG WWW . EARTHIUSTICE.ORG




O and gas Coae ara “

natural resources of 1

disposal; plugging, abamdoﬂmem; and ra—swa;:;amdunmen-%a of weils; of Gpemiwm and equi pzrm‘ﬁi
aceessory and incidental thereto and development and E“Ef!:ﬁé}‘v‘.z’ek)ﬁi’r'i&%l‘iﬁ of oif Eieicésj’sitc

Proposed Revisions o Carson Uil and Gas Code, 5

bo Planning Cormmission o approve ¢

However, the proposed revisions to the Uil and Gas Code do not fulfill these mandates to
protect the public health, since they still would allow well stimulation treatmends (other than
hydraulic fracturing} to be done, if the permittee demonstrates that: {1} “well stimulation, other
than hydraulic fracturing, is necessary to recover the owner/operator’s reasonable investment
backed expectation established through investment made before the effective date of this
ordinance”; and (2} that such well stimulation will not create a nuisance. (Section 9536.)

This exemption for well stirulation treatments is flawed, since the phrase "owner/operator's
reasonable mvestment backed expectation” is vague, and does not conform to the “vested
rights” exemptions used in other jurisdictions to preserve operators’ property and
constitutional righis. Thus, operators i Carsen could be allowed by the City to continue
operations, even if they have no actual legal entitlement to continue drilling operations using
well stimulation treatment. By contrast, in San Benito County, where the “Protect Our Water
and Health: Ban Fracking Initiative” {"Measure [”} banning “high-intensity petroleum
operations” passed in the November 2014 election, the exemption for operators” “vested rights”
is described in more narrowly tailored terms.” The initiative states that it “includes reasonable
provisions to protect property rights and any vested rights,” and describes “vested righis” as
those that are recognized by “State law.” (Measure |, pp. 7-8.) Here, the City of Carson
unnecessarily creates ambiguity, and the City of Carson should tie the “vested rights”
exemption to entitlements recognized by State law,

in addition, the proposed revisions ban hydraulic fracturing, but would allow operators o
continue using other dangerous types of well stimulation treatments such as acid matrix
stimulation. These types of well-stimulation treatments cause a number of harmful effects,

" The Proposed Revisions are available at

hitp//ei carson.ca.us/content/files/pdfs/planning/oiicodeupdate/oil_code_draft_02102015 pdf

* Available af

https://docs.google.com/viewer?a=v&pid=sitesésrcid=2GVmYXVsdGRvbWF pbrixzYW5IZW5p
dGyvaX NpbmoyfGA4OiEINTNIN TIwNTUZYTMINTU.
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wastewasicr produced during the process; and (3

eround disturbancs”

Hxposure to the prﬂu tants released during the oil deve
has besr lnked w0 numerous harmiul healil Hidi ard neurciogical
problems, cardiovascular damage, endocrine disTuption, birth def

0 4

i, cancet and premature

_ 7)o ?."JL‘{W wde the fullest possible >§;“<‘)*§=@f"?é(’}r1 fromm
mtenisity p&z-ﬁ:mif—:um uwr:—;'amms; for city residents, the City of Carson should not just ban
hvdraulic fracturing, but should adopt language o vml 1 Eo that used in Sar': Benito County,

phasing out the use of other risky well stimulation treatments.
2, The Kevisions Do Not Require Buffers Necessary for Protection of Public Health

In addition to aliowing operators to continue using risky well stimulation treatments, the
proposed ordinance aliows operations o be conducied in close proximity to schools, residences,
businesses, and public rights of way. Therefore, when venting and flaring associated drilling
and production operafions occur, and in the event of any well site accident, residents will be
directly impacted. The City of Carson should widen the buffers required by the ordinance, o
Hrnit the risks to residents” health

7 See Natural Resources Defense Council, Urzilzrzg £ L-ahfo?'ma me s af Risk (October /_‘OT jat
pp 48, sziabif at 1 { /

i Em“’{“‘" Y

Clean

/qaiuc“ Bl ,m}(mw SRl i Cean, CHEf Frolich, Gas
injections May Hmm Trzg;gered mequu, i the Cogdell Ol Fie d f exas, P‘ oceedings of the
MNational Academy of Sciences, Vol. 110 no. 47 {Nmfemi)er 19, 2013%, guailable at

hibtp:/fwww pnas.org/content/110

act; NextGeneration, Distracted b1,1}“ mc;cmg
(Augusﬁ’S 20;3} available at hito/thenextgeneration. org/bloe/post/moniarey -5

listre "'{ Bk i

available at hit

The Most Dangerous Chemical You've Never Heard Of (August 15 20’3},

pi/fthenexigencration.org/blog/vostimaonter

2v-shiale-series-the-most,

nical; jueren Xie, Analysis of Casing Deformations in T hermal Wellz {2008); Damd Kulakofsky,
Achieving Long-Term Zonal Isolation in Heavy-Oil Steam Infection Wells, o Case History {20008),
* See Drilling in California at pp. 6-8; i the Pits at Appendix A; Center for Biological Diversity,
Dirty Dozen: The 12 Most Commonly Used Air Toxics in Unconventional il Development in the Los
Angeles Basin, available af
http:/fwww biologicaldiversity org/campaigns/california_fracking/pdis/LA_Air_Toxics_Report.
pdf
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Fﬁi}ldﬁ’fﬂ(ﬁii focated on the land wh i’d“, a1

the drillivig of the well, is under jease o the
person dﬁ.‘éﬂmg the well”; (3} Five hundred feet of any commercially designated zone; (4) Fifty

~

feet of any “dedicated public street, i-'nig‘t"kway, public walkway, or nearest rail of & railway be
~ .

el

used as such, unless the new well is

L arn emnmg cirili i the new well would not

Lo : o
prosent 2 saloty 185U o cause confl

Various studies and reports have called into nether these vypes of bufle

L ale

sutficient to insulate surrounding communities from the risks of il and gas drilling. Sradies
have found that there are substantial exposures to volatile organic COMpOUnaAs among residents
living half a mile or less from well sites, when compared to residents greater than half a mile
from wells.” In evaluating whether 625 foot buffers around driliing sites served as an adeguate
safely measure, researchers at the West Virginia University School of Public Health found that
there were elevaled levels of parﬁcuiat@ matter and benzene within that zone, at levels which
could cause poteniial health effects.” Hydrofluoric acid, a chemical used to corrode rock i,
acidizing treatments, fums into vapor at room temperature and is highly toxic and can cause
severe skin and respiratory system buns.” In fs.imgg submitted to the Environmental Protection
Agency, BF and Marathon reported that accidental %ydmﬂu oric releases from their refining
facilities couid vaporize and travel for over 20 miles ® Studies have shown that proximity to well
sites affects fetal development, increasing the prevalence of low birth weight and premature
birth, as well as increasing the risk of fetal heart and neural tube defects.”

Locating drilling operations close o eommunity residents would add to the environmental and
health burdens already being suffered by the community. According o the CalEnviroScreen

3

See New York State Depariment of Health, A Public Health Review of F figh Volume Hydranlic
Fracturing for Shale Gas Development at 35 {December 2014); available at,
hﬂp /fwww health.ny.gov/press/reports/docs/high_volume_hydraulic_ fracturing.pdf
* Michael McCawley, West Virginia University School of Public Health; Air, Noise, and Lighi
Monitoring Results for Assessing Environmental Impacts of Hovizontal Gas Well Dy tling Operations
{May 3, 2013); available at http://wvwri.org/wp-content/uploads/201 ’%/i@/ﬁ@ﬂwﬁma -Report-
FOR-WEB.pdf.
" Earthworks, Acidizing,
hitp [fwww earthworksaction. orgfissues/detail/acidizing#. Vi OPPivniYgo
! The Center for Public integrity, Use of Toxic Acid Puts Millions ar Risk {February 24, 2011);
a’amlable al hitpy//www publicintegrity .org/2011/02/24/2118/use-toxic-acid- ~puts-millions-risk
* Elaine Hill, The mpact of Oil and Gas Extraction on Infant Health in Colorado {2013); Lisa
McKenzie, Birth Outcomes and Maternal Residential Proximity to Nafural Gas Dewvelopment in Rural
Colorade, Environmental Health Perspectives (2014),

4
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3. The Revisions Do Not Provide for Adeguate Enforcement

The proposed revisions o the oif and gas code provide some hmited methods for enforcement,
and in the event an operator violates the provisions of the code: citizens may complair to the
City’s Petroleum Administrator or bring an action: for nuisance, and the City may seek
injunchive relief or impose fines against an operaior in viokation of the code. (Sections 9517~

R
9BE15)

The code does niot explicitly provide for civil actions brought by citizens against operators, nor
does it provide for the imposition of criminal fines or penalties against operators. These
omissions make ciizens vely on the City to take action against rogue operators, and make it
difficult for citizens fo seek relief if the City does not act promptly or vigorously to hold
operators accountable. In addition, the absence of criminal fines and penalties diminishes the
detervent effect of the code and enables operators to stmply build civil fines info their costs of
doing business.

" CalEnviroScreer: is an Environmental Health interactive screening tool prepared by OEHHA,
and compiles information about the pollution burdens faced by‘ communities around the stafe.
See Report on Draft California Communities Environmental ﬁeait}* Screening Tool, Version 2.0
{April 2014); available at hitpfioelde.o i 314 odf,
CalEnviroScreen looks at factors such as ozone, particulate matter and other air quality risks;
pesticides, air toxics, groundwater and other environmental health risks; as well as
socioeconomic factors such as education levels, inguistic isolation and poverty. Id. at15.

" CalEnviroScreen is available at hitp://oehha.ca.gov/ej/cesZ him!

" d.

'* United States Census Bureau QuickFacts on Carson, California, available at

et /fquickfacts. census.gov/gfd/states/06/0611530.himi
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4. Conclusion
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Sincerely,

Um behalf of the Carson Coelition,
Clenter for Biological Diversity,
Communities for a Better Bavironment,

and Food and Water Watch




Gl - Tom Muller
E Bl Eﬂt Manati, Phelps & Philfips, LLP
manatt | pheips | philiips - E”“?Ct ,DEE}?Z. (BjU) S12-4177

m-malll Tivler@manaticom
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Re:  Proposed Zone Text Amendments 19-15 and 20-15 re Petroleum Operations, Hydraulic
Hracturing and Acidizing (collectively, the “Amendment™)

Ladies and Gentiemen:

b am writing on behalf of our client, The Carsor Companies (“TCC™), to provide the © ity
of Carson with information concerning potential legal repercussions of the Amendment’s
proposed changes to local regulation of petroleum operations, hydraulic fracturing and acidizing.
TCC, s affiliates and owners own very substantial mineral rights to lands Iying within the City
of Carson which would be severely economically impacted if the Amendment were £ be
adopted. Our clients have reviewed the draft Amendiment and are strongly opposed to it

We believe that the draft Amendment poses very significant tegal issues that must be
much better undersiood before this matter is taken up by the City.  Imiportant among those issues
are whether such an Amendment, if enacted, would result in a taking of property requiring
compensation by the City, and in any event be preempted by State law.

Fegulations Making it Commercially Impracticable to Exploit Natural Resources, or Enjoy
Beneficial Use of the Surface Land, Give Rise to a Claim For Just Compensation

The Amendment being considered by the City purports to address hydraulic fracturing
and acidizing, but by its broad and vague language in effect would render impracticable most
forms of oil production on land withir the City. Any form of regulation that severely limits the
use of acidizing, a process in wide use in the oil indusiry, risks forcing the curtaitment of oil
exploration and exploitation within the City. resulting in the loss of hundreds of millions of
doliars to mineral rights holders over time.

For the reasons set forth below, we believe that those who lose the value of their mineral
assels ag a result of City action will have a claim against the City for just compensation under

11355 West Olympic Boulevard, Los Angeles, Califoiria 90064-1814 Telephone: 310.312.4000 Fax 310.312.4224

Albany | Los Angeles | New York | CGrange County | Palo Alto | Sacramento | San Francisco | Washington, 1.0
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both the federal and state Constitutions. The restrictions contemplated by this Amendment wili

not only smpact companies such as The Carson (e

it aiso thousands of individuals and

entities, as well as many chariteble organizations, that are =ntitled to royalties from development

R

of these resources.

wy e

twtions prohibit governm

public use without just compensation. {Cal Const., ar

ong age as i the seminal case on regulaton & rermarkabis
simnilar o that posed by the proposed Amendment, i ed States Supreme Court siated that
the right 1o a natural resource necessarily includes the right to extract it and that 2 statute making

T4 GG

it "commercially mapracticable t0” extract the resource has essentially “the same effect for
constitutional purposes as appropriating or destroying it.” Penna. Coal Co. v. Mahon (19223 260
U.B. 392, 414415 (Penna. Coaly. The court stated that where “a regulation goes too far it will
be recognized as a taking” {id. at 415).

The Amendment would give rise 16 a claim for just compensation by oil well operators
and owners as well as holders of mineral rights and rovalty inierests. The Amendment seeks to
ban certain uses of acid associated with off production, despite acid having been used safeiy in

the Dominguez Hills Oil Field in Carson for many decades. The proposed Ordinace will thereby

i
effectively prevent the exploitation of these mineral resources, very substantially impairing the
mineral rights held by hundreds of individuals and charities. Thus under Penna. Coal. the
proposed Amendmeni would constitute a taking of those mineral rights and royalty interesis,

The long running litigation between the City of Hermosa Beach and MacPherson O]
shows how a regulatory overreach results in repercussions that could financially destroy 2
municipality. The City of Hermosa Beach adopted an ordinance that effectively prohibited oil
production operations within the city limits. Using standard industry valuation techniques,
Macpherson Gif was able to show that the financial loss resulting from the actions of Hermosa
Beach could be az much as $850,000,000. When a court confirmed that Hermoesa could be lable
for that amount of compensation, the City was forced to settie the matier. Note that in the
MacPherson Ol dispute with Hermosa Beach, the reserves at issue, hike those of The Carson
Companies, had not yet been developed.

There are undoubiedly City residents that are rovalty holders with financial interests in
the mineral rights that would be impacted by the proposed Amendment. While their interests
range in amount, any action that results in a decrease in current production would financially
harm many of the City’s own citizens.
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The current proposal faile w zﬂci@qaamiv address u 16 concerns of those who will lose
property and production rights, and ignores potentialbly di
compensation.

[~
J‘

strous ciaims against the City for just

While the drafl Amendment proposes certaln safoy
Constitutional chalienge, the only relief that can be
15 the awarding of just -m‘I'ﬁ'?F}n‘ﬂ'ﬁ'*}&ﬂ’W'i The City has
unconstituzional law that ondy d[’) phy o mdividuals who can rishk tantial time, cost and
effort required to vindicate their rights, and the Amendment’s proposed stancards for granting
constitutional relief are se vague as 1o leave both the proposed Petroleum Administrator and the
owners of the mineral rights completely up in the air as to what to do. Obwviously, the Petroleum
Administrator would have to allow reasonable well enhancement techniques in order 10 protect
the constitutional rights of the mineral owners and the City’s economic welfare, but that puts the
Petroleum Administrator in a very diffi icult position.

it from
sent constitubons!

s ””ﬁﬁ?il&()‘%’k‘w’ B oan

Similarly, and equally unconsitutionally, the Amendment would atternpt to directly and
ndirectly dpprwa surface owners of all rights to develop their propettics where the properties
wad been used for oil and gas production. As many of vou will know, building over closed oi}
wells is extremely common, particularly in Chiies such as Carson, with a long h%smry of oil and
gas production. State regulations on well closures and other safeguards make this an cssentialh ¥

i
i
.
I

1)

risk-free process, as demonsirated by the lack of problems in Carson and eksswha‘m where
buildings have been built over closed wells. In fact, given that well are closed with materiais far
denser than the adjoining soils, it is likely that the portions of buildings buili over closed wells
are less likely to be subject to vapor intrusions than the parts that are built on native soils.

Keepin mmd also that the owners of mineral rights and the surface owners are usually
different entities. Thus, a surface owner whose property is used by mineral owners for oil fmd
gas production would E@Sﬁ: all economic use of his property, without even enjoying the benefits
of the oil and gas production. This part of the Amendment thus also fails the test of Penna. Codl

California Law Preempts Local Regulation

State law comprehensively addresses oil and gas operations, including the drilling,
construction, and opemuon of oil and gas wells, and the technical question of whether 16 inject
fluids o improve res&wo:r productivity (Pub. Resources Code, § 3000 ef seq.; Tit. 14, Cal. Code
Regs., § 1712 et seq.). To the extent that issues associated with oil and gas operations have not
beeﬁ qu Iy covered by State faw, the Legislature has vested discretion over technical decisions
with 2 State Oif and Gas Supervisor (“Supervisor™), whoe, in contrast to the Ci ity anenee doeg
have the training and resources to make such decisions (Pub. Resources Code, §§ 3013, 3222,
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Moreover, State law evidences “as s policy of the state” an intent to maximize the

¥
2
Droduciyy ity 01 O ang g2a5 Oporations, b

b f
1Hie

utly addressing potential environmenial effecis
thereof (Puls. Resources Code, § 3106}, That provision authorizes the supervisor of the State
Division of Oil, Gas and Geothermal Resources—rather than o City official—to approve well
stirnulation methods and create 2 consistent statewide program o “further the elimination of
wagie by inoreasing the rec :

o law hag therefors
exiengively coversd 1

s ekl stimutation, el

rdrocarhong”

wary of underground |

(b B SES i aownnoie ortented maters

i

By ttself] this body of law shows the State’ s intention o occupy this field. That intent
was strengthened by the passage of SB 4 (Paviey) which formalizes the scope of the state’s
regulation of well stimulation and further confirms that this subject has become exclusively a
matter of State concern. Therefore, local regulation o this subject is preempted. (Morehart v,
City of Carson (19943 7 Cal A4th 725, 751 [citations omitted]).

Under California law, loca! government regulations thai confiict with State general law
are precmpted (Cal. Const., Ast. X1, § 7). The preemption may be express or by imphication
{Candid Enterprises, Inc. v. Grossmoni Union High School Dist. (1985) 39 Cal3d 878, 8853
Express preemption exists where the Legislawure has included in 2 statute a statermens of intent &
preempt local regulations (32 Ops.Cal Atty Gen. 166, 168 (1969)), implied preemption exisis
under any of the following circumstances: (1} the subject matier has been so fully and
compietely covered by the State general faw as to clearly indicaie that it has become exciusively
a matter of state concern; (2) the subject matter has been partially covered by State general law,
but the context clearly indicates that State concerns will not tolerate jocal regulation of the same
subject; or (3) the subject matter has been partiaily covered by State general law, and the subject
s of such a nature that the adverse effects of focal regulation outweigh the possible benefits to
the local government {Morehare, supra, 7 Cal.4th 725 at 751 [citations omitted]). In determining
whether the Legislature intended 1o occupy the entire field (o the exclusion of all local
regulation, a court wili ook to the “whole purpose and scope of the legislative scheme,” not just
the language used in the statute (Tolman v. Underhill (1952) 39 Cal.2d 708, 71 23 Alocal
regulation that is preempted by State law is void and unenforceable {(People ex rel Deukmefian
v. City of Mendocino (1984) 36 Cal.3d 476, 484}, As discussed below, California’s quite
extensive state regulatory program satisfies all of the three routes 1o implied preemption.

Because of iis strong interest in oil and gas resources and intent to maximize the
productivity of oil and gas wells consistent with minimization of environmental mpacts,
California has adopted statutes and regulations that comprehensively address oil and gas
operations. The statutory provisions for oi! and gas law are contained within Division 3 (“Otl
and Gas”} of the Public Resources Code, encompassing sections 3100 through 3865, These
statutes address oil and gas operational issues in detail, mcluding notice of intent to drill and
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State law ab & that Eerl)D‘f the uze of wail
. : v contrach, Stale law
operator. with the approval of the *nipy“w:s;@n b0 use g aa&mnarﬂ e and
srudent methods to explore for and remove all hvdrocarbons, inciuding “the injection of air, gas,
water, or other fluids into the productive strata, the appiic ation of pressure heat or other means
for the reduction of viscosity of the hydrocarbons, the supplying of additional motive foree, or
the creating of ema&%d or new channels for the underground movement of hydrocarbons into
production wells” (Pub. Resources Code, § 3106, subd. (b)), State oil and gas law also contains
provisions to address potential effects from hydraulic fracturing, including requirements
periaining to well cagings, blowouts, and bore hole integrity (e.g., cementing) (Pub. Resources
Code 66 3208, 3219, 3220, 3270, 3300-5314, 3660-3609).  State law includes extensive
regutation of possible environmental effects f, o ol and gas operations, n‘L,,Eudng provisions
that would address potential impacts from well siimulation. For example, the Supervisor is
directed to prevent, as far as possible, damage to life, health, property and natural resources, and
damape o unde\rwmund and surface waters suitable for irigation or domestic purposes by the
nfiltration of, or the addition of, detrimental substances (Pub. Resources Code, § 3106(a))

P T R nl e
#uthorizes g legses i

As further evidence of California’s desire to keep the regulation of oil production at the
State level, the California legislature enacted 5B 4 (Pavley), a law that establishes a statutory
framework for the regulation of hydraulic fracturing and other well stimulation techniques. As
sel oul m recently released regulations, ail the requirements of the legislation are to be carried
out af the State fevel including the development of regulations on hydraulic fracturing and other
well stimulation technigues, the undertaking of a scientific study overseen by the Secretary of the
Matural Resource Agency to asceriain the health and environmental impacts of these activities,
and the development of a State permitiing program to govern them.

Thus, the State has already fully ad{jreas.ed the issues that the proposed Amendment
attempis to address, but with the reauired resources, expertise and perspective necessary to do it
properhy.

Conclusion

In summary, under both the federal and state Constitutions, local regulations that have the
effect of stopping or impacting oil production at wells currently in service give rise to claims for
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cormpensabon from both well owners ang royalty holders. Based
levels for our clients” mineral righis, claims for mmmm%@m

sasily be hundreds of milBors of dollars—aor more,

i o anticipated proovetion
£ value againgt the City could

Etate law comprehensively covers the sublect of ofl and gas operations, including

whether 1o use methods w stimulae e5ex voir productivity. This comprehensive a"&aguémi{w wf

: ‘;«a‘asmmm with ¢ s nterest in oif and gas resources
o maximize the reeovery of hydeoearbons from oif g gas reservoirs and s mandais o profest
our environment. The recent passage of 8B 4, which creates s State reguiatory framework for
hydraulic fracturing and other welt stimulation techniques confirms the Staie’s continued desire
to regulate issues reiated to oil and gas preduction at the State level. Thus, when looking at the
“whole purpose and scope of the legislative scheme,” it 15 obvious that the Legislature intended
o preempt local mgu%atéoﬁ on the subject of oil and gas opemﬁ@m{ {(Tolman v. Underhili (1952)
39 Cal.2d 708, 712). A local reguiation that aftempts to impose 2 ban on the use of hydraulic
fracturing or ather forms of well stimulation, is preempied by State law and unenforceabls, and
would most certainly be challenged on such basis.

-

e appr&mms: the mppmmmw to provids our input o6 this opic a d look forward 1o
addressing this issue cooperatively. Should you have any questions regarding the abov
analysis, please give me a call at {31 (}} 3TZ-41T

cer City Clerk Donesia L. Gause {cityclerk@earson.ca.us)
City Attorney Sunny Soltani {sselani@swatiorneys.com)
Jamnes [k, Fiynn, Carson Estate Trust
John W, Hawkinson, Carson Estate Trust

3140328144

' The California Office of the Astorney Generaf reached a simifar conciusion when considering the issue of State
preemption of local reguiaiion of oil and gas operations i the mid-1970s (59 Ops.Cal Aty Gen, 465, 478 (1976}
{ "Where the staiory scheme or Supervisor specifies o particular method, meterial, or procedure by ¢ gensral rufe
or reguiction or gives approval te a plan of aciforn with respect to o particutar well or field or approves a
frensaction af o specified well or fleld, it is difficul? io see how there can be any room for local regulation . .. We
ohyerve thai these stotuiory and administraiive provisions appear 10 oceupy fully the sunderground phases of oil end
Ber aolivigy "L}
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Meeting Februarv 24, 2015

Agenda Item No. 12-B

Dear Honorable Chair Faletogo and Honorable Commissioners:

o

o

We are writing on behalf of our client, Californians for Energy Independence, a statewide
coalition of energy producers. business associations, and local government leaders and agencies,
among others, formed to educate the public aboul proven, safe oif extraction technologiss,

egarding the proposed Carson Oil Code Update,

Having reviewed the current regulations and the proposed regulations, we are confident
that the proposed regulations are entirely unnecessary o protect the Ciiy’s interests and is

residents. The City’s proposed regulations do nothing more tha

n duplicate existing state and

federal ol and gas regulations and, more importantly, create unnecessary litigation risk for the

City. We strongly urge this Commission to recommend against

their adoption.

While existing oil and gas regulations in Carson have been adopted over time and have
not been consolidated, they have served the City well with regard to regulating oil and gas

development and protecting the City’s residents. The state and

its agencies, including the

Division of Oil, Gas and Geothermal Resources and the Air Resources Board, have developed
and implemented a comprehensive body of regulations that address all of the issues swrounding
oil and gas development. The City’s proposed regulations, if adopted, would largely be

duplicative of state regulations, and would intrude in many resp

ects onto regulatory territory

already claimed by the state. The propoesed new regulations, therefore, are not only unnecessary,

- they are largely preempted by state law, and would only serve to discourage development of oil
and gas resources in Carson, Oil and gas development could be an important part of Carson’s
economy, and the City should not pursue new regulations that could hinder the growth of this
industry. More importantly, these types of unnecessary and overreaching reguiations show
Carson as unfriendly to business and would discourage investment in Carson.

LAMH 5630
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I addition, and putting eside the proposed prolibition on hydraulic { ’m“im*ingg,y acidizing,
and well stimulation ireatiments, numerous changes 1o the curvest draft regulations are required 10
bring them in line with existing state regulations and to relieve the unnecessary burdes
o future oif and gas u{’»m“e@ ors. Bel low 15 & summary of our conceims a
oW

v imposed
atiached are Hine adi

conid be addressed,

Lverty Burdensome Repulations With Mo Pablic Benefit. The proposed regulations
should be revised to address unnecessary regulations, Many of the ;"egulatéom go far beyond the
City’s purported goals of protection of public health and safety, and wouid impart little or no
benetit to the City or its residents. Instead, many of the regulations seem drafted so ag to layer
duplicative requirements on an industry so that the City can say it is doing gomethmgj These
regulations, however, would make it harder (o coﬂdum business in Carson and impart no public
venelit. Many of these regulations can and should be revised to reduce burdensome and
unnecessary requirements on operators, Examples inciude the requirement that operators
malntain a meteorological station at each project site {(proposed Sec. 9531.2.8) }. the reguirement

that oil welil abandonment @nw be performed by contractors licensed to do business in Careon

{proposed Sec. 9510.3.3.10.1}. and the requirement that nperators submit an annual dritling, re-

drilling, and workover plan w the Petroleum Administrator for review (proposed Sec. 9532.C).

Mone of these provisions would result in any mc:amngpfui senefits to the City or its residents, but

each would significantly increase the costs and burdens of producing oil and gas. not seen in
other jurisdictions. These subsections, among many others, should be revised 1o remove

unnecessary and costiy burdens that will discourage future oil and gas development,

The Proposed Regulations are Preempted. The proposed regulations should be revised
s0 as to avoid the regulatory authority of stafe agencies, including the Division of Qil, Gas and
Geothermal Resources and the South Coast Alr Quality Management District.  DOGGR has
exclusive jurisdiction over the regulation of all subsurface activities. Thus, for example, the
proposed regulations of the subsurface aspects of abandonment of oil and gas wells, pipelines
and leak testing, and re-drilling of wells are preempted by DOGGR regulations and shouid be
removed. Likewise, the AQMD imposes extensive regulation of air quality issues and has
responsibiiity for carrying out the state’s greenhouse gas emission reduction programs. Again,
the proposed regulations need not address these topics, as they are duplicative of AQMD
regulations and are therefore preempted.

Avoid Buplication of CEQA, In too many places, the proposed regulations dupiicate
reguired environmenial review and mitigation monitoring that is aiready imposed on oil and gas
projects under the California Environmental Quality Act (CEQA). Any new drilling project in
California must be reviewed under CEQA before it may be approved, and nearly all will be
subject to a mitigated negative declaration or environmental impact report. With either level of
review, the City studies a wide range of potential environmental impacts and imposes mitigation
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measures o reduce thoss rmpacts tv e level of Insignificance. The moposed mgmm‘égﬁ@m should
not duplicate those effores, because overlapping svalusiion, mitigation, and monitorng
reguirements ars overly burdensome on opersiors end will discourage future developmen:.
Avsordingly, the Petroleurn Adminisirator should be able to rely on CBOA review of 2 project’s
impacts relating to swiace snd groundwater quality when am}mvm g plans related to those wopics,
wiich the Petroleum Administrator canmot do now. In addition, the proposed compliance
monitonng section {proposed Sec. 9516} is nnnecessary h"‘ﬁ&ﬁﬁ“ it is duplhcative of the
witigation monitoring and reperiing program reguired for all new oil and gas projects under
CEUA.

Potrorenm fmmaﬁamwmw Powers &ro «ﬁw&wmmmm amd iz Decivions Must be
Anpeskebis, The powsrs s < n Adrministrator” vnder the proposed regulations
should be restrained and the aﬁa sisiong of the Petrolenm &dz@mm@mw should be appealable.

Under the proposed regulations, the Peroleum Administrator would be an unelested official
appoinied by the City Manager who would have vast power over the evaluation, approval, and
moritoring of oil and gas projecis in the City. The proposed regulations vest too much authority
in the Peirolenm Administrator in several places, such as the discretion to impose additiona!
condifions on existing, operating projects (proposed Sec. 9509) and to impose any conditions,
without guidance, on “high-risk” operations (proposed Sec. 9510.3.5.B.2.11i). The Peiroleum
Adrinistrator’s duties shouid be more clearly delineated and a,ppmmiam guidance most be
provided. In addition, we have proposed several new provisions which would make clear that
operators have the right to appesl decisions of the Petroleum Administraior,

The atiached rediine contains numerous other changes to the proposed regulations for
clarity and internal consistency. Thess include deletions of defined terms that are not actually
used in the regulations and other changes necessary io have a clear and unambiguous code under
which the City and the oil and gas industry can operate.

We appreciate vour consideration of our proposed revisions io the proposed regulations,
The corrent proposed draft is 2 good start, and we look forward to working with the City to
improve on this drafl moving forward. Please don’t hesitate to contact us if you have any
guestions.

Very truly yours,

of LATHAM & WATEINE LLP

Attachment
[Vl Mr. Saied Naaseh, Planning Manager

Ms. Sunny Sultani, City Attorney
Mr. Georgs 1. Miblsten, Latham & Watkins LLP
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Re: Proposed Ordinance to Bap Hydraulio Fracturing, Acidizing. and Weli
Sumulation: Planning Commission Meeting, February 24. 2015 Agenda ltem No.
12

o

tiear Honorable Chair Faletogo and Honorable Commissioners:

We are writing on behall of our client, Californians for Energy Independence, 2 statewide
coalition of energy producers, business associations, and local government leaders and agencies,
among others, formed to educate the public about proven, safe oil extraction technologies,
regarding the drafi proposal to prohibit hydraufic fracturing, acidizing, and well stimulation
treatments within the City of Carson (“Proposed Ban™}.'

We strongly urge the Planning Commission ner to advance the Proposed Ban. The
Proposed Ban is not permitted under state law, and adopting the Proposed Ban would subject the
City to significant hability,

The City previously considered such a ban and, afier much deliberation, the City decided
not to enact it. There is no reason to act differently now.

Last year, the City Council adopied a iomperary moratorium on alf oil and gas drilling.
Rather than extend the 45-day moratorium, the City Council allowed it to ¢ expire. The Council
appropriately decided not to extend the moratorium because the moratorium was bad public
policy and served no real public purpose.

"'We are providing a companion leter that provides comments and proposed revisions to the
entirety of the Oil Code Update.
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approximately 274 miihion barreis of oil from 60 i
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(it production activities in Carson have provided good jobe, revenues for the City and
the County, and increased economic activity. These are real and tangibie benefits for all of the
City’s residents and the City Counctl recognized the importance of these benefiis when it refused

to extend last year’'s emporary moratorium

O SHIrACION 1

Bal vypes ot o

it proposal (o ban ord

than dhe expired tempora

Ty

bad public nolicy because the regulation will affect mors produciion activities than
state faw already M&guiams these activities, and & ban will ondy serve to retard much peaded
investment in Carson’s local economy.

is iniended,

As bad as the proposal to ban hydraulic fracturing and other well-stimulation activities is
from a public policy and economics perspective, it is similarly improper from legal perspective.
"The proposal is not only preempted, it exposes the City to substantial liability.

The Propused Barn is preempied by siaie faw. "The state has fully occupied the field
relating to the methods of oil and gas production. The state’s comprehensive regulatory scheme
leaves no room for local regulations that are conflicting or duplicative. In light of the state’s
cccupation of the field, it is clear the City may not single out particular methods of oil and gas
oroduction as prohibited.

The Proposed Ban exposes the City to significant linbility because the Proposed Bar
would affeci an unconstitutional taking. Under the Proposed Ban, both existing and future oil
and gas projects would be prohibited from utilizing hydraulic fracturing, acidizing, and well
stimulation treatments (0 access petroleum reserves in the City. To the extent that the Proposad
Ban would prevent companies, landowners, and holders of mineral rights from extracting those
reserves, the City would be liable for damages, which could be many millions of dollars. The
“savings clause” in the Proposed Ban, which would empower the Petroleum Adminiserator io
grant limited exceptions to the Proposed Ban to those with “investment-backed expectations”

where the use of banned techniques would not pose 2 nuisance, is an unworkable and uitimately
fatally flawed attempt to cure the measure’s constitutional defects. In all events, the City will be
forced to expend substantial sums defending the ordinance.

The potentiai for unconstitutional takings is compounded by the proposed Code’s vague
and imprecise definitions. Although the Proposed Ban is framed as one targeting hydraulic
fracturing, acidizing, and well stimulation treatments, it would reach far beyond those techniques
to prohibit a2 much broader range of common oil extraction methods. The Oil Code Update’s
definitions of the prohibited techniques differ from those used by the state, particularly with
regard to the definition of well stimulation treatment. These variant definitions create substantial
uncertainty as to the specific types of extraction technigues (e.g.. water flooding, cyclic steam
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%ﬂjeﬁ@@m{: that aie intended 1o be covered | mf me, ﬂmmw Ban’s prohibition. *"hﬁé sxeapiion
writter: into the Proposed Ban fie © is sl by msufficient,

Lasity, the Clty has net cemplied with the &zﬁ[ fornia Ervirenmenial Ounality Ao
Consideration and adoption of the Proposed Ban iz subiect to review under the Califoriga
Environmenial Quality Act because the Proposed Fan is a dis m‘mm project wider CEGA that

could potentially resull in significant environmental effects. The Planning Division Staff Kepors
states thet the Proposed Ban is exermpt from CEQA but pre "S@W& no evidence i support such an
agsertion. Thers has bean no CEQA @i@&ﬂ“ﬁ:ﬁlﬂ"f*‘“ provided for the Proposed Ban, and
environmental review must take place before the Proposed Ban way be considered for BOpo?
by the City Coungil,

rier detail in Attachment &

] R
Phese ssues are discnssed

We appreciaie your consideration of these issues and respecifully urge your Comimission
not to move the proposal Torward.

Plense do not hegitate to contact us should you bave any guestions or need further

irformation.
Very truly vours,
_ in . Hanelin
of LATHAM & WATKING LLp
Attachment

o Mz, Saied Naaseh, Planning Manager
Ms. Bumny Suoltani, City Attorney
Mir, George J. Mihisten, Latham & Watkins LLP
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ATTACHMENT A

REEMPTED BY 87

~

The state has fully cccupied the field concerning ofl and

;;(3(;&9(,‘ won znd extraction

activitien. Thersfore, there 18 no room for the Proposad Ban

Where local legislation conflicts with the siaie’s general laws. 3
g reampied and | vmfﬁ and unentorceable.  (hee, o.g., ,31‘7/15:"1,“”4- Eff;!;;(m, Coow City of Los
atdth B899, 8873 A confliot |

ation duplic

CHISLE

' f«'“‘;‘%‘ ion

Preemption by state law may eiber be express or tmplied. Implied preempiion exiss
where the state has fully ocecupled the field that & lower body seeks to regulate.  Implied
.m"-‘emptmn can take three forms: (1) the subject matier has been so fully and {:ompietei‘y mvemd
by state law as {0 clearly indicate that it has become exclusively a matter of statewide concern:
(2) the subject matter has been partially covered by staie law couched in terms thar indicate
clearly that a pammoum state concerst will not tolerate further or additional local action; or {3}
the subject matter has been partially covered by state law, and the subject is of such a nature tha
the adverse effect of a local ordinance on the frausient citizens of the state outweighs the possibie
nenefit fo the locality. (See, e.g., Sherwin-Williams, supra, 4 Caldth at 897-98)

C e

A review of the relevant and long-standing statutes and authorities makes clear that the
Proposed Ban is preempted by state law,

First, the Public Resources Code has long assigned the State Division of Oil, Gas and
Geothermal Resources exclusive responsibility for regulating subsurface activities. (See, e.g.,
Pub. Res. Code, § 3106(a) [State OQil & Gas Supervisor has authority over “the drilling,
operation, maintenance, and abandonment of wells™}.)

The legislature declared, as a policy of the stz 1o eliminate waste by increasing the
recovery of updcrgmmd hydrocarbons, that an oil and gas lessee or operaior has the right w
conduct “the injection of air, gag, water, or other finids into the productive strata, the application
of pressure heat or other means for the reduction of viscosity of the hydrocarbons, the supplving
of additional motive force, or the creating of enlarged or new channels for the underground
movement of hydrocarbons inte production wells, when these methods or processes employed
have been approved by the [State Gil and Gas Supervisor].”

Subjects regulated under the Public Resources Code include well stimulation, well
bonding, abandonment of wells, orphan wells, recordkeeping, blowout prevention, well casing,
protection of water supplies, repairs, regulation of production facilities, unreasonable waste of
gas, subsidence, spacing of wells, management and development of unit operations, and
regulation of oii sumps. (See generally Pub. Res. Code, §§ 3000 — 3865.) Subjects regulated
under the California Code of Regulations mclude CEQA ﬁxempi‘iom for oil and gas activities,
well testing, well plugging and abandonment, casing and cemeniing requirements, blowout
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Second, Senate Bill 4 (Stats. 20 A7y expanded DOGGRS
comprehensive regulstory program by adding more detailed reguirame: oF weﬁé sa.mméafiismf
reatment activities including hydraulic fracturing.,  Among other things, SB 4 defined torms
related o hydraulic fracturing, required specific ,ﬂ'dim- and reports on hydraulic fracturing,
mandated additional regulations which DOGGR has already implemented on an interim bas
further delmeated regulatory authority 1 osomulation treaiment él{‘i?'f‘?" et
specific permits to utilize hydraulio fractur e nolics and disclosur
auality ﬁmmtmfﬁ'w eguirements, | Bet peaalties fo E'E(‘}ﬁ.ﬂ{}‘é"ﬁ%pEi”dé"!”-"'ih, §
new fees. DOGOR promulgated final regolations pursuant o S8 4 in December Al ﬁn?ﬂ
address reporting and operational requirements for the use of | vdraulic fracturing and {)ih@* well
stimulation techniques in greater detail.  {Sec Pub. Res. ‘”"oc&e, 88 3150-3161, zee also SH 4%-
(Pavley, Chapter 313, Statutes 2013).) DOGGR’s SR 4 regulations reinforced DOGGR’s
regulatory authority over all “downhole™ activities, demonstrating further that the feld is fully
covered by the exiensive state regulations. DOGGRs final 58 4 regulations will go into effect
on July I, 2015,

&i

Third, the state has fully occupied the field regarding “downhole™ regulations of oil
exiraction. A 1976 opinion from the California Attorney General is unequwu al on this mim
finding that “Where the statutory scheme or Supervisor specifies a particular method, material,
or procedure by a general rule or aeguﬁdtwn or gives approval to 2 plan of a@f;i{m with respect to a
particular well or field or approves a ﬁ"anseicimn at 2 specified well or field, it 15 difficult (o see
how there can be any room for jocal regulation... We observe that these statuiory and
administrative provisions appear to occupy fully the underground phases of oil and gas activity.”
(59 Ops.Cal Atty.Gen. 461, 478 (1976).)

J..
o

DOGOR regulations are broadly applicable to specific downhole activities and issues,
including casing, cementing, blowoutl prevention, drilling fluids, plugging and abandonment of
walls, well spacing, testimg of idie wells, underground injection and disposal projeets, and many
others. 1 is quite clear that DOGGR’s regulations preempt local authority on the subject of
“downhole™ activities, and, indesd, we are aware of no municipality in California that attempis o
egulate “downhole” activities.

Fven if the City may acwnmm the location of surface oil and gas facilities, the City
cannot reguiate the “downhole” business of drilling and operating wells in zones where those
uses are permitted. As set forth above, that iz wholly within DOGGR’s purview. A local
government may not use 1ts police power over zoning and land use of the surface of the Jand to
regulate technical. subsurface methods and means. In other words, while the City may be able to
determine where oil wells may be operated, DOGGR has the exclusive power over haw they are
operated. (See Braly v. Board of Fire Commissioners {1958) 157 Cal.App.2d 608, 616
imunicipal regulations on technical aspects of oil production such as the size of the property and
distance from public streets required to allow the siting of an oil well imposed an
unconstitutional taking of plaintiffs’ right to drill on their own land in a jurisdiction that allowed
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such drillingi.y The Ciy's Proposed Ban would intrude onto regulatory tervitory claimed in full
dm o FF 2

3 e siate sw,ﬁ\-::i'ﬂ'll:,i

The {1l Code Upaate neludes defimtions of acidizing, hydraulic fracturing, and well
CHmukation tr?zﬂm#‘m that would be added to the Carson Municipal Code. While there are some
simpifarities to the defintfions of these lechniques used i 8B 4, there are also significant
differences, pas*uc;m'rkjgf with regard to the defintion of well stnulation freatment.  The
Proposed Bar’s departure from the definiiions in 8B 4 ¢reates regulations that are inconsistent
with and presmpied by staie law, and the d%.ccrf-*panﬂ%f-‘-c; also create u separate legal problem:
uncertainty about what tvpes of other exiraction fechiigues

SR

;
5

water flooding, cve e steam
would still be permitied in the

njection: may be covered and what

HAGTITIAL

Thus, in addition to the mcurable defect of bemg preempted by state law, the Proposed
Ban also oreates confusion as to its applicability to other extraction techniques. The Proposed
Ban creates regulations that are inconsistent with state law and must give way to it. The state
fong age fully ocoupied the field of regarding off and gas reguistions. The state further
expressed its intent o continue to oceupy the field when it enacted 5B 4. SB 4 directs DOGGR
to develop final regulations that are even more comprehensive than those that exigted prior to 8B
4’5 passage. Those regulations are now final and wiil soon become effective. Any effort by the
City o regulate activities such as hydraulic fracturing and other well stimulation treatments
covered by 5B 4 is preempied.

if. THE PROPOSED BAN WOULD SUBJECT THE CITY TO LIABILITY FOR
EFFECTING AN UNCOMPENSATER TAKING

The Propesed Ban would effect 2 regulatory taking without just compensation, in
violation of the U.5. and California Constitutions.

The Takings Clause fo the U.5. Congtitution and itz counierpart in the California
Constitution (Art. 1, § 19} prohibit the taking of private property absent just compensation.
These prohibitions apply equally to physical takings as well as regulatory ones.

A regulatory taking may occur when, as here, a reguiation works an economic detriment
on property rights of owners and interferes with their “distinet investment-backed expectations,”
thereby requiring the payment of just compensation. (Ses, e.g., Penn Central Transp. Co. v. New
York Ciy, 438 U8 104 (1978).) Takings may also occur where 2 government regulation
deprives & property owner of all “economically viable use of his land.” (dgins v. Tiburon, 447
U.s, 255, 260G (1980).y Oil and gas operators and mineral rights holders in the City have
hundreds of millions of doliars in investment-backed expectations regarding the extraction of oil
and gas from fand in the City, and deprivation of the right to use their properties for oil and gas
extraction would not leave any other economically viable use of those properties.

A regulatory taking of mineral rights may also be found where a broad prohibition makes
it “commercially impracticable to mine...” {Kevsione Biruminous Coal ASS ‘n v, DeBenedictis,
480 U.S. 470, 507 (1987) (citing Pennsylvanic Coal Co. v. Mahon, 260 U5, 393, 414 (1922)}.)
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7 owner of all
=ua=, not wms;mtﬁ  the proscribed use
NOB IO ronerty f:iz,s{;m v, South

Coastal € _ f?-’"f’? {9 33 Califomia courts have reguired that
government demonsirate that such uses mw“ an ‘ ﬁduunmo menace 1o public hc':m:‘r;& safety, or
morals” (o sustain the regulation without payment of just compensation, {See Sunser Amusemeni
Co. v, Board of Police Commissioners (19727 7 Cal3d 64, 80 (o mng Jones v City of Los
A ge/m {W %‘;} 211 i'a.i‘ 304, 315)) (emphasis s original.) Given that oif and gas projects in the
i u 3 eol 1o ﬁ-*)z;i'@ms‘«w review and mingation of environmental impacts amd er ‘s;hﬁ:

While the Supreme Court has held

{npe

_ gverhand of iy b
oversight of such ;?E'i}iﬁ"@iﬁ;‘.‘ and ﬁ' 21 ;"-‘_;r. swamples of “public nuisance’ pros

1 s {l ©., & landfilis ng operation that . @ nuclear generaling plant sitting
astride an car &;’aquakv Fault {see Lucas, ERCNE:) 4‘/9), 1o showmg of “an undoubied menace
-

o public health, safety, or morals” can be made for oil amﬁ gas extraction uses m the City.

California law recognizes mineral rights as separate, cognizable interests from surface
cstates (see Civil Code, § 883.110), and California couris have held that mineral rights are
cogmizable property rights separate from surface estates. (Sce In re Walz (1925 197 Cal. 263,
268 [a mineral estate is a “fee simple” giving the holder the right to mine such I?mds in no way
affecting the fee simple title of the owner of the surface of the ﬁaﬁdl MNevede ;ﬂrzgazm;% BDist. v.
Reysione Copper Corp. (1964) 224 Cal.App.2d 523 asﬂvcm;w; of the mineral estate from the
surface of the land creates two estates with equal status].) Federal courts have also held that a
regulation prohibiting issuance of permits for mining effects 4 regulatory taking of the separate
mineral estate, requiring just compensation. (See Whitney Benefits, Inc. v. U5 (1991 926 F 2@
162 [enactment of the Surface Mining Control and Reclamation Act precluded issuance o

permif for coal mining and thereby was 2 regulatory taking requiring just cornpensation).)

The Proposed Ban, if adopied, would effect & takine in several wavs,

First, it would prohibit the use of hydraulic fracturing, acidizing, or any other well
stimulation treatment in the City under the guise of a land use regulation, thereby precluding the
use of land in the City for these uses and depriving property owners and royalty owners of
mvestmeni-backed expectations and economically viable use of land for extraction where
recovery of resources using these techniques is the only feasible means of recovery.

seeond, the Proposed Ban would go much further than banning hydraulic fracturing, due
o the expansive and unclear drafting of the definitions for “scidizing” and “well stimulation
treatment” m Section 9503 of the City’s proposed Oi Code Update.

The Ceode Update would define “acidizing” in the first instance as a well stimulation
treatment, which could mean, by definition, that all acidizing is prohibited. The exception
drafted in the definition of “acidizing” that encompasses “standard maintenance work or other
routine activities that do not affect the integrity of the well or the natural porosity or permeability
of an underground geologic foundation”™ is entirely vague and difficult to adjudicate. How would
operators know il 2 standard, routine application of acid they use to clean out wellbores will pass

LAMVINTS63 1



