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thar the Acid V@» lume Threshold (as defined by DOGGRY s 2 well stimulation treatment.
Without further guidance from DOGGR, this presumption would be very difficuii to overcome,
and operaiors very well may not be able to use any routine well cleanout methods that invoive
application of acids.

Implementing the ban on “well stimulation reatment” as it is written would, in effect,
result in the complete shutdown of all existing oil and gas wells in the City. This is so despite
the Proposed Ban’s “savings clause,” which purports to ewempt those with “reasonable
investment backed expectation established through investment made before the effective date” of
the Proposed Ban from its effects. As explained below, this “savings clause” is iHusory and will
not protect operators from o taking,

Sinece the ‘P"mpnged Ban would deprive current and potential future operators of all
economic value of their property, the Initiative would effect a reguiatory taking and subject the
City to the risk of substantial damages. (See, e.g., Chandis Securities v. City of Dano Poing, 52
Cal Appdth 475, 484 (1996} (where a2 land use initiative constituies a taking, the local
jurisdiction will be required “lo pay compensation to plaintiffs™).)

I, PROPOSED BAN'S PURPORTED “SAVINGS CLAUSE” DORS NOT
%HE’LLE} THE CITY FROM LIABILITY

The purported savings clause inciuded in the Proposed Ban does not move the
constitutionality needle. The Proposed Ban’s savings clause reads:

“However, to the extent that anv permitice demonstrates to the
etrolewn Adminisirator, that (1) well stimuiation, other than
hydrauiic fracturing, is necessary to recover the owner/operator’s
reasonable investment backed expectation established through
mvestment made before the effective date of this ordinance; and
(2} that such well stimulation will not create a nuisance due to an
adverse mpact on persons or property within the City, then the
Petroleum  Administrator may authorize such well stimulation
treatment pursuant 1o a permit 1ssued pursuant 1o this ordinance.”
{(Proposed 01l Code Update, section 9536.)
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Any protections offered by this purporied savings clause are undermined in at least two ways,

Flest, any protection 18 ilhusory, at best, as the exception (5 subject to the discretion )
Peiroleun Adminisirator not once bul twice.  To grant an exempiion, the Pf‘*immw;ﬂ
Administry Et must find (z) that the owner/operaior had 2z “reasonable investment backed
expectation” established prior to the ordinance’s effecthive dato, and (b that the proposed
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ireatment would not create a “puisance.” This provision leaves enormous, if not unfettered,
discretion in the hands of the Pewolenm Administrator — an official not equipped fo evaluste »
w@ﬁfmgu er‘ﬁ from & legal standpoint ~ and offers no guidance or set oriteria as 1o how 1o
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mvegiment backed eupectation” and “nuisance.” ‘%M the Petroleum Administrator follow any
set of principles i nterprefing these ;mm“ Or will he/she simply rule on exemption claims on
@ case-by-case basis? In any event, these provisions at most would transform & facial takings

chalienge inic an as-applied one, without alleviating these constiiutional concerns.

The U.5. Supreme Court has made clear that public entities are liable for damages caused
by reguiatory takings, even temporary iakings, from the moment the regulation causing the
taking goes into effect, and public entities must pay property owners for the value of the property

use during the period of deprivation.  {See First Engfish Evangelical Lutheran Chuwrch of

Glendale v. Los Angeles County, 482 US. 304, 319 (1987) (“The value of a leasehold interest in
property for a p@uod of years may be Sa!b%dﬁlﬁa and the burden on the property owner in
exfinguishing such an inferest for a penod of vears may be great indeed .. Whem this burden
resulis from governmental action that amoumuﬂ to z taking, the Just Compensation Clause of the
Fifth Amendment requires that the government pay the landowner for the value of the use of the
land duoring this period. [Cf United States v. Causby, 328 U.S. 256, 261 (1946) (“It is the
owner’s loss, not the taker’s gan, which is the measure of the value of the property raken™) L.}

While there has been no determination of the full extent of damages in the City that
would result from the regulatory taking effected by enactment of the Proposed Ban, those
damages could be enormous, and the City would be liable for the cosis of defending any and all
challenges to the Proposed Ban. 1f the Proposed Ban goes into effect, the City wouid be required
to compensate producers and mineral rights holders for these losses, with damages accruing the
moment the Proposed Ban goes into effect. The purported exemptions coptained in the Proposed
Ban 1o protect the interests of owners of “reasonable investment backed expectations” are highly
suspect, as explained in this letter, and even immediate implementation of these purported
exempiions would not save the City from financial exposure.

IV, TEHE PROPOSED BAN IS NOT EXEMPT FROM CEQA

The Planning Commission Staff Report concludes that the Proposed Ban is categorically
exempt from CEQA as a regulatory action to protect the environment under Section 15308 of the
CHOA Guidelines.  Section 15308 exempts only “actions taken by regulatory ageucies, as
authorized by state or local ordinance, to assure the maintenance, restoration, enhancement, o
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The Staff Rw{m presents no evidence that the Proposea s?}‘»:f.zr; is necessary o protect the
the Stafl Report fails 1o identfy the exisience of any pending appiicalions
el gas pr{,’_gcc;z.%, wmvolving hydrauiic fra f:"t‘w*’%nf acidizimg, or well stimuoiation
treatments, and it fals (© dentify any existing or past application of those techniques within ?;he
City. The Staff Report Hsts a litany of alleged negative impacte of these rechniques (Stafl
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Section 15308°s exempiion for regulatory acts is narrow and cannot be stretched to
include the Proposed Ban. A municipality cannot “circumvent Q%:QA merely by characterizing
its ordinances as environmentally friendly and therefore exempt” under the exemption. (Save the
Plastic Bag Coalition v. County of Marin (2013} 218 Cal.App.dth 209, 219220 Rather, a
municipality claiming that a project need not und@rgjo CEQA review because it is a regulatory
action intended to protect the environment must first mamha I substaptial evidence establishing
that the project falls within the exempt category of projects. (See Davidon Homes v, Tty of San
Jose (1997) 54 Cal App.dth 106, 115

In Dune-Edwards Corp. v, Superior Court (1992} 9 Cal App.dth 644 (disapproved on
other grounds by Western States Peirolewm Assn. v, Superior Court (1995) ¢ Caldth 559, for
cxample, the court rejected an air district’s argument that regulations imposing emission
standards for volatile organic compounds contained in architectural coatings were categorically
exempt under CEQA Guidelines Sections 15307 and 15308 because the regulations were more
stringent and “cannot be said to have created an adverse change.” ({d. at 657.) The court held the
agency's conclusion that the regulations would not result in a net increase in emissions was not
supported by any evidence on the record and. was therefore “predicated on lack of the very
miormation which would be provided by an EIR.” (id at 658,

Here, there is no evidence, much less substaniial evidence, 1o support 2 determination that
the Proposed Ban falls within the narrow exemption under Section 15308. The Staff Report
merely concludes, without further explanation, that the exemption applies. This is not enocugh.
The City cannot simply assert, without any support, that the Proposed Ban is categorically
exempt from CEQA under Section 15308, (Save ithe Plastic Bag Coalition, 218 Cal.App.4th at
219-220.) Because the City has no evidence to support its conclusion that the Proposed Ban ig
exempt from CEQA, the City has not met its burden of establishing that the Proposed Ban falis
within Section 15308°s exemption for regulatory actions to protect the environment. Therefore,
the Proposed Ban must undergo CEQA review,
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i, Tom Mulier
Eﬁ E % Manatt, Pheips & Philiips, LLP
manatt | phelps | philips Direct Dial: 631 ﬂ"z 324571

) ' E-piall TMuliergimanat oom

March 23, 2015 41509033

ssoltanil@awaiiorneys. com

23 Losecrans Avenue Sugie 474

El Segundo, CA 942

Ke:  Proposed Carson Restrictions on Oil Production
Drear Ms. Softani:

At the Carson Planning Conumission hearing on February 24, 2015, you advised the Commission
that an ordinance effectively banning ol production in the City of Carson would not constituie
an unconstitutional taking because the legislation under consideration does not unduly it the
rights of the surface owners.

As I noted in my comments at the hearing, on behalf of certain subsurface mineral £ ghis owners,
that position is not correct. Where, as here, the subsurface mineral ri ghts are owned separately
from the surface lands, a taking of all that my clients own—the subsurface mineral rights—
weuld constitute 2 compensable unconstitutional taking. If these rights are overregulated, the
City will be liable for a taking of the mineral owners’ valuable property rights.

In fact, the classic case in this area is exactly on point. In Penns vivania Coeal Co. v. Mahon, 260
U.E, 393 (1922), Pennsylvania Coal deeded the surface rights but retained the right to remove
subsurface cosl from the property in guestion. The state adepted the Kohler Act, which
prohibited coal mining in such a way as to cause subsidence 1o occupied structures, The
Supreme Court found the Kohler Act exceeded the State's police power and overregulated
Pennsyivania Coal's property interest by "abolish[ing] what is recognized in Pennsylvaniz as an
estate in land—ea very valuable estate " {(Pernsyvivania Coal, 260 U8, at 414y The Court wrote:

"The general rule at least is, that while property may be regulaied 1o a
certain extent, if regulation goes too far it will be recognized as a taking. . .. We
are i danger of forgetiing that 2 strong public desirs to improve the public
condition is not enough to warrant achieving the desire by a shorter cut than the
constitutional way of paying for the change " (Pennsvivanic Coal, 260 U.S. at
415-416.3

11356 West Olymple Boulevard, Los Angeles, Californiz 90084-1614 Tolephone: 310.312.4000 Fax 310.212.4294
Aibany | Lot Angeles | MNew York | Orange County | Palo Alte | Sacramente | San Francisco P Washingion, B0
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Pennsyivario Cool mvolved (he situation whers the: property owner's sofe property interest wag
i the subsurface.

Time oritically distinguishes the quite different situation where an owner owns the ertiire fee
mierest—inchuding both the surface estate and the subsurizee mineral sstaie—and

sugment its property by focusing only on the latier. In that sireation. the law will look o Mthe
oroperty us & whole” in analyzing whether there has beer a taking by averresuilation-
whether the reguiation goss “too far™ in depn ing the property owner of what 1 actuall

iries io

=

3 by awns.
Hor example, i Penn Ceniral Transporiation Co. v, New York City, 438 US, 104, Penn Ceniral
was the {ee owner of » clty block on which the Grand Ceniral Terminal, an &-story building, was
located. The City declared the Terminal = landmark, and denied Pernm Central's plan to build 2
55-story building atop it. Penn Centwal sued on the theory that the City bad taken its air rights
above the Terminal. Becauss Penn Central owned the entire property and other adjoining
preperties to which the air rights could be transferred, the Supreme Court denied Penn Central's
attempt to divide its single parcel into segments; the focus is on the exient of the interference
with rights "in the percel as 2 whole." (Penn Central, 438 1.5, at 1303,

Penr Central did not deal with the situation where a property owner owns less than the fee and
the regulation damages the owner's enfire property interest. The Supreme Court made this clear
iv the careful language it used in a subsequent case, Andrus v, Allard, 444 U 8. 51 (1979). In
Andrus. the Court upheld Congress' right to limit the sale of hird artifacts that had been lawfully
obtained before passage of the legisiation under review. The owner tried io segment its properiy
interests and focus solely on 2 "taking” of its right to profit from the sale of its property. This
was improper under FPern Ceniral, as the Svpreme Court explained:

At least where an owner possesses o full bundle’ of properiy rights, the
destruction of one 'strand’ of the bundle is not a taking because the aggregate must
- be viewed in its entivety.” (dndrus, 444 U S, at 6566, emphasis added.)

The Court then added a citation as follows: "Compare Penmn Central . . . with FPennsylvaric
Coal." (Andrus, 444 1.8, at 65-66.) This demonsivates that the Coust recognized the distinction
between factual scenarios in which an owner was trying io artificially Hiait its holdings by
“segmenting” out but one of its mterest (as in Pern Central}, on the one hand, from the scenario
whete an owner was alleging that its entive property inierest was being taken (as in Pennsyivania
Coql). The Supreme Court has reiterated the conditional statement in Andrus on several
occasions. See, e.g. Kevsione Bituminous Coal Assn. v, LieBenedictis, 480 U.8. 470, 497 (1987);
Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, 535 U 8. 302, 327
(2002).
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The distinction between Pernsyivanio Coal and Peem Cenral recognized in the regulatory
iekings ares is the same as that recognized in direct condemmnation. The government must pay
for the owner's particular property interest that it takes, even where the owner owns less than the
fee. See, e.g, United States v. Virginia Flec, & Power Co., 365 U 5. 624, 633 {1961) ("The
guiding principle of just compensation is reimbursemenst ¢ the owner jor the property inferest
taken.") (emphasis addedy; People ex rel Dept. of Public We ', 253 Cal, App. 24
(19673 CITlhe property must be vaiued as the condempor f
tiereby, the state of s i

K
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State courts applying Penn Central have recognized that the nature of the PrOperty owner's
particular interest is critical to analysis of the regulatory takings issue. For exampic, in Westerr
Energy Company v. Genie Land Company, 227 Mont. 74 (1987}, the Supreme Court of Montans
was reviewing a claim by a lessee of coal interests that a statute requiring consent of the surface
owner {o mine was unconstitutional. Reviewing the Supreme Cowrt's decisions in Pennsyvivania
Coal, Penn Central, and Andrus, the Court honed in on the "full bundle” ig8ue;

"Atissue in this case is destruction of Western's entire bundie of rights in the
minerals beneath the surface owned by Genje." (Wesiern Energy, 227 Mont. At
£1, emmphasis added.)

Another similar case is Machipongo Land and Coal Company, Inc. v. Commonweaith of
Permsylvania, 569 Pa. 3 (2002). Ceriain lands were designated as "unsuitable for mining” and
the owners of the rineral rights sought compensation for 2 taking. In analyzing the owners'
claims for a per se taking of all use under Lucas v. South Caroling Coasial Council, 505 1.5,
1093 {1992}, the Court found a distinction between the claims of those owners who owned only
the mining rights, and those cwners who owned borh the mining rights and the surface rights.
The latter (owners of the fee simple) could not, under Penn Ceniral, segment their fee simple
interest to focus only on the subsurface mining rights. But the fact that the former group owned
only the mining interests "would appear to distinguish them” from the fee simple owners.
(Machipongo, 569 Pa. a1 35.) See also, Siate ex rel. Shelly Materials, Inc. v. Clark Cournty Boowrd
of Commissioners, 115 Ohio St. 3d 337, 344 (Oh. 2007) {mineral estate may be considered the
relevant parcel for regulatory takings analysis if it was purchased separately); Whiiney Benefits,
Inc. v. United States, 926 F. 2d 1169, 1172 (Fed. Cir. 1991} (affirming $60.2 million judgment
for taking where "the only property here involved is the right to surface mine a particular deposit
of coal.").

Thus, where an owner's property interest is limited to the subsurface miners) rights, a regulatory
takings claim must assess whether those property interests have been taken, As the Supreme
Court has recognized, property ownership has various dimensions. It is Bmited horizontally by
the amount of acres owned — e.g., by the metes and bounds of the interest. It may be limited
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verdically vy the particular property interest owned — e.g.. air vights or surface i
subsurface rights, And it may be lniied femporally by
for a stated period of time. Tahoe-Sierra, 535 0.5 a1 333
regulatory takings claim, the court always considers the dimensions of the owner's hofdings.
There may be issues as o whether all or ; riof the holdings should be placed in the

denominator; byt the guesiion ;«; Be vaerrebody else s
denominaion. 1n shorl, '
that the claimant owns.

ghis ar
S estle — e g, o leasehold

When a claimant gm,&u S &

bl be added o

W‘ém;’ iy I ihe same manner as iL s horizontal:
where the owner's interest is limited to just part of LE; =JE’:E"‘E’§L&§ dimension, i mgma‘mr}f takings
clarm must be assessed based on that ownership interesi — not by adding someone else’s

property to the denominator.

Here, the mineral owners own only the subsurface oif and gas rights in the properties in question
If the City destroys or damages that property interest, it will owe corpensation to the minerai
owners, regardiess of whether the surface interests owned by somebody clse stilf retain some
economically beneficial use. The City needs to recognize this before it adopts any legislation
that would damage the limited property interests Gwneﬁ by the mineral owners.

Tom Mulier e

y

oo James D. Flynp
John W, Hawldinson
Edward G. Burg, Esqg.
Michael M, Berger, Esg.
Craig A Movyer, Fsq.
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Berjamiin J. Hanelin

Letham & Watking, LLP

355 South Grand Avenue

Los Angeles, Californiz 90071
Benjamin. Hanelin@lw.com
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e Carson Qi Code Updaie: Proposed Zone

Fracturing Prohibition)

Drear Mr. Hanelin:

Thank you for your input provided by correspondence on behall of Californians for
Energy Independence in connection with proposed Zone Text Amendment 20-15 (Ordinance).
The purpose of this response 1¢ 1o address and provide clarification to the issues you raised.

L. Proposed Ordinance Doss Not Probibit Common O Extraction Methods

As 2 preliminary matter, the proposed Ordinance dogs not prohibit comrmon o1l exiraction
methods, nor would it result 1o “a complete shutdowr of all existing oil and gas wells in the
Ciry” Oil and gas uses — including new operations - can continue o operale a vanety of routine
matters that have been traditionally associated with extraction of hydrocarbons.' Fven if Zone
Text Amendment 19-15 and the proposed Ordinance are both adopted, legally existing oil and
gas uses may continue, If these uses are non-conforming, they would be subject 1o regulations
and ordinances governing non-conforming uses, much in the same manner as other legally
nonconforming uses may continue that do not involve petroleum uses.

As thers is apparently misunderstanding regarding this issue, we will be recommending
modifications to the proposed Ordmances to make this even more explicit,

7l

"These inciude routine wel cleanout worlk: routine well maintenance; routine reatment for the purpose of
removat of formation damage due to drilling; bottom hole pressurs surveys; routine activities that do not affect the
mtegrity of the well or the formation; the removal of scale or precipitate from the perforations, casing, or whbing; a
gravel pack treatment that does not exceed the formation fracture gradient; or a treatment that involves emplacing
acid in & well and that uses 2 volume of fiuid that is less than the Acid Volume Threshold for the operation and is
below the formation fracture gradient. Steam flcoding, cyclical steaming, certain types of workovers and other
traditional operations are also not preciuded.

01007 D018/245854 .4
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Proposed
The proposed Owdinance 15 not preempied by State law. Under California law, local
government regulations that confiicl with State general law are preempted.” The preempiion
gy be express or by implcation.”

o

State law 1a gevoig of any express preempiion regar
0 ol and & ) iz
g and related iferms.

,f

"= ability o regulaie zoning
* SXPERs preempiion

Jaﬁﬁm preemplion by impheation of legisiative ntent may not be founo when the
Legisiaturs has expressed ifs imtent to permil local regulations or when the statulory scheme
ecognizes local regu}miom.q Likewise, when local government repulates in an area over which
it traditionuily has exercised contrel, such as the location of particular land uses, Californis
courts will presume that such regulation 1s not prmmpﬁed by state statute unless there 15 a ciear
indication of preemptive intent fram the Legisiature. ”  Local entities may make further

sguiations on phases of the matter not covered by the state zeglsiazmm in furtherance of the
vurpose of the state law, provided such local regulations are not in themselves unreasonable, In
such cases it 15 said that there is no conflict” A o1ty has broad discretion in delenmining what 15
reasonable in endesvoring to protect public health, safety, morals, and general welfare of the
community. " The Lepisiature has specified certain minimum standards for local zoning
regulations but has cavefully expressed its intent o retain the maximum degree of [ocal contral.®

State statutes and reguiations do not implicitly preempt the City from adopting zoming
and land use regulations related to oil and gas drilling. In at least one provision in the State’s oif
and gas laws the Btate Legislature stated:

This chapter shall not be deemed g preempiion by the state of any existing right of
cities and counties fo enact and enforce laws and regulations regulating the
conduct and location of ofl production activinies, including, but not limited to,
zoning, fire prevention, public safety, nuisance, appearance, noise, fencing, hours
of operation, abandonment and inspection.’

* ). Const., art. X1, §7.

* Candid Enterprises, Inc. v. Grossmont Union High School Dist. (1985) 3¢ Cal 3d 878, 885 [218 Cal.Rptr.
3031

* Candid Enterprise v. Grossmont Union, supra, 39 Cal.3d 878, 888 {218 Cal. Rpir. 303].

* Big Creek Lumber Co. v County of Samia Cruz (2006) 38 Caldth 1139, 1149 [136 P.3d 821, as
modified (Aug, 30, 2006}

® Baronv. City of Los Angeles (1970} 2 Cal.3d 335, 541 [86 Cal.Rptr. 673

" Cartin v, City of Palm Springs (1971) 14 Cal App.3¢ 706, 711 [92 Cal Rptr, 5351,

YIT Corp. v. Solano Courty Bd of Supervisors (1991} 1 Caldth 81, 89 12 Cal Rpir.2d 5131, see alse Gov,
Code, §§ 65800, 65802 and 5850 of seq.

® Pub. Resources Code, § 3690 (emphasis added).

01007 C01R/245804 4
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Maie, mr‘ f?rﬂm” recognizes & city is restricted (o adopting laws and regulations Hmited fo just
“where ese oil production aciivities may occur, but also includes the conduct “how,”
operations mv“‘ take place. Thiz moeludes “how” loud, “how” safe, “how” the use may operate
during certain periods of time, “how” oil production activities must be abandoned, =,

et

Likewise, Califormia ciigs and counlies have been wvalidly reguiating o1l and gas
rations since the sarly 1900°s."" Eariy gﬁlauen mctuded zoning ordinances restricting ol
itling and moduction 6 certain zones, ete. They alse included limitations, safeguards, and
trols on how off and gas operations co o conducted.” As sarly as 1925, the Californis
uUj’“g eme Court held that local OVEInmEHIs have “the unguestioned rig spulate the business
of operating oif welle within [their] limlts, and to prohibit their operation within Qe;mgmﬁ& aroas
and districts, if reason appears for so doing.”'

o

Today, local regulation of oil and gas operations is widespread.”® Local govefiment
routinely zone oil and gas uses.'® Some have also codified detailed processes for permitting and
overseeing such operations and regulate matiers such as well spacing and location, grading,
piping, fire prevention and control L,qumm@m signage a,nd liability insurance. " Jurisdictions
have also adopted zoning regulations specific to fracking '

As a final consideration, the Ordinance is being considered concurrently with Zone Text
Amendment 19-15, a comprehensive update of the City’s Gil and Gas Code. If that Code and
this proposed Ordinance are both adopted, the Ordinance would subject (o Section 9304, which
includes 2 mechamism to prevent inadverient preemption ag the law evolves. Thal section
nrovides that in all cases where there is conflict with staie laws or regulations, “such state laws or

¥ See id

" See, e, Poc. Palivades Ass'n v, City of Humtington Beach (1925} 195 Cal, 211, For & peneral
discussion, see also Minner & Broderick, Local Cortrol of Odl and Gas Opé’f’ﬁﬂ()?’ia : uc?fa.‘mg a Handle on Fracking
and Cyelic Steaming Through Land Use Prohibitions, Moratoria, Discretionary Permits, and Citizen Initiatives
{2014y 23 Enve'l Law News 2,

Y See e.p., Beverly Oi Co. v, City of Los Angelez {1953) 40 Cal 2d 552, 557-58; Trans-Oceanic Od Corp,
v. City of Sania Barbarae {1948) 85 Cat.App.2d 776, T80; Higging v. Ciy of Santa Monica (1964) 62 Cal.2d 24, 27.

¥ See, e.g., Friel v. County of Los Angeles {1959) 172 Cal.App.2d 142, 145; Wood v. Ciry Planning
Comm 'n of San Bugnaventura {1935) 130 Cal.Apn.2d 356, 361,

Y Pac. Palisades Ass'nv. City of Huntington Beach, supra, 196 Cal. 211, 217.

" The following is a sample of counties that regulate or restriet land uses involving oif and gas drilling
sorne form: Butte County, Colusa County, Glena County, Humboldt County, Irnperial County, Kern County, Kings
County, Los Angeles County, Marin County, Merced County, San Diege County, San Joaguin County, San Louis
Obispe County, Santa Cruz County, Solano County, Sonoma County, Stanislaus County, Sutter County, Tehama
County, Venture County, and Yolo County. Numerous municipalities in California have similar regulations.

' See, e.g., County of Glenn County Codes, §¢ 15.440.020, 15.450.06G (2014) {oil and gas wells aliowed
in industrial zone and aliowed with conditional use permitin timberland preserve zone).

" Gee, e, San Benite County Code of Ordinances, Ch. 1921 (2014} (“Gil and Gas Wells™).

" e, e.g., Sanits Barbara County Code of Ordinances (County Land Use & Development Code), §§
35.52.040, 35.52.050 (2014},

01007.0018/245894.4
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ﬁgulwq & sn&ié prevail over any “{\ﬂ‘aramm(“ provistons, or contradictory wmrohibitions or
requirements, made mursuant o this ordinance.”

Under these clroumstances there is no express or implied preemplion posed by the
proposed Gr dmame.

L Proposed Ordinanee oes Not Give Rise Te 4 Compensable Taking

opessd Urdinance does no e fise o & compensable taking under sither 2

s Challenge.

challenge or ar as-apy
. Mo facial aking

Facial claims assert that the action took the property even without an inquiry into its
circumstances because under any conceivable scenario there was o taking. Facial regulatory
takings challenges are disfavored due to the highly factual nature of the court’s inquiry in each
case.” A facial claim does not appear to be asserted by your correspondence, nor does the
proposed Ordinance give rise o 2 facial taking,

B. NHo as-appiited faldng

As to as-appiied challenges, there are two subtypes. The first subtype is a “per se
taking, where the regulation deprives the property owner of 100% of the total economic value of
the property ™ The second subtype type of as- applied regulatory taking can occur where the
property value is severely diminished as analyzed under a three-prong test set forth in Fenn
Central Transportation Company v. City of New York (1978 438 1.8, 104

i. Mo “per se” taking

Here, there 15 no “per se” taking as proposed Ordinances do not depnva the nroperty
owner of 100% of the total economic value of the property for & variety of reasons, As noted
above, common ol exiraction methods can continue o be used fo extract petroleum. Legally
existing oil and ges uses may continue as nonconforming uses even if both the propoesed
Ordinance and Zone Text Amendment 19-15 are adopted. Landowners are not prohibited from
other uses of the property recognized by the zoning ovdinance. The proposed Ordinance also
recognizes and provides a specific exception for those extraordinary circumstances where such g
“per se” taking may occur. Regardless, the proposed Ordinance serves to address nuisancea
agsociated by oil and gas operations — which 18 an exception o a claim of compensable “per s
regulatory taking *'

¥ See Hodel v. Virginia Swrface Min. and Reclamation Ass'n, inc. (1981) 452 U.S. 264, 294-295 ; see also
Fevsione Bituminous Coal Ass'w v, DeBenedicris (Y987) 480 UK, 470, 495-96.)

¥ Lucas v. South Carolina Coastal Council (19923 505 U.S. 10033

' Lucas v. South Carolina, supra, 505 U.S. 1003, 1029-1030.
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%

Ne taldng for diminutior of value under Penn Ceniral

o5

there 15 also not a compensable taking under » “dimination of value” theory.

The Bupr ::,zm: {,‘Gur has cstabhshed a three-prong dimmuti@r i value test 1) the character
- governmental regolation; (2 the economic impact of the regulation on ‘%he chabmant; cmd
egulation’s mtew’sﬂmr* Wiih distingt, and reasonable, mvestmeni-backe d expectations.”
foymia cow

’)
o may reject & takings claim based on any one of the L;"f‘t;,{ far?m 5.

Ciengrally, “dinution of value” theory varely
susceed. The Califormiz Supreme Court has noted thal, “Bven o sugnificam diminution in value
i 1{1311&14:5@}31 o ttstaabﬂs"'ﬁ a confiscatory %akingn”m Mere dimimtion in property value, short of a
compiete reduction of all value, cannot by itself establish a taiqmg.%

=il &mw takimgs claims baged
forn

A taking has not occurred even when one of the rights in a yfmperw owner’s “bundie” ¢
rights is “destroyed” because this does not prohibit all economic benefit®® ¥ a pm%riy owner
retains certain rights, like the rights to possess or devise, then there is no taking.”’ The Supreme
Court’s iakmgs} jurisprudence requires that total takings be judged “by the property as z whole”
and not just & portion of the total rights associated with the proper{jy. 2 The Court reaffirmed the
vertical parcel-as-a-whole concept in Kevsione Bituminows Coal with regard to a plaintiff whe
owned both a surface and mineral estate — despite state-law recognition of mineral estates as g
separaie property interest, * As a result, when owners of a severed coal estate without surface
rights claimed a ban affected 2 total taking, the Supreme Court of Pennsylvania relied upon 1.6
Supreme Couwrt precedent to reject the claim and beld the relevant parcel at issue “cannot be
vertically segmented and must be defined 1o include both the surface and mineral righis.”"

Here, the mineral nights cannot be separaied from the other rights of the “parcel as a
whole.” Bven assuming for the sake of argument there was a complete destruction of access to
all mineral rights, there would still not be a compensable taking because the aggregaie must be
viewed in light of the entire parcel. Landowners with rights in the “property as a whole” are not
prohibited from other uses recognized by the zoning ordinance. In fact, even if just the mineral
rights were considered, the propesed Ordinance would not result in 8 compensable destruction of

2 Penn Ceniral Transportation Company v. City of New York (1978) 438 U.S. 104, 124- V25: Palezzolo v,
Rhode lsland (2001) 533 U.5. 606, 617,

B Allegretti & Co. v. County of Imperial (2006 138 Cal App.4th 1261, 1277,

B . Galland v. City of Clovis (2001) 24 Cal 4th 1003, 1026,

% See Concrete Pipe & Prods. of Cal., Inc. v, Constr. Laborers Pension Trust (1993) 508 U.S. 602, 645,

 dndrus v. Allard (1979) 444 U 8, 51, 65-66.

7 ibid

® Penn Ceniral v. City of New York, supra, 438 U.S. 104, 130-131; see Tahoe-Sierra Pres. Council, Ine. v,
Tohoe Regional Planning Agency (20(}”'} 535 WU.8.302, 331

¥ Keysione Bituminous Coal Ass'm v. DeBenedicris (1987) 480 US. 470, see also Muachipongo Land &
Cogd Co., Inc. v. Commonwealth (Pa, 20023 799 A.24 751 .

s Machipongo Land v. Commaonwealth, supra, 799 A2d 7‘Si 766 .
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the mineral right. The proposed Ordinancs siill enables an owner of & mineral
conventional
inadvertent ts

estaie i ongage in
oif and gas exwaction. The regulations slse contain language to preclude an
i Simply stated. there is no reasonable basis for concluding the propesed
Urdinance will result in any sort of a compensable taking.

e “Savings Clause” not “Illusory” or Ambiguous

CHPESHONGENE aiS0 vAIYeY CONCETRE
certarn terms such  as Yyessonable  investrment

ambigucus. Mo legal authority was provided ft{;mmm m 156 19800,

i

The proposed Ordinance provides an exception under circumstances where 1) an
owner/operator can establish a reasonable investment backed expectation before the sffective
daie of the Ordinance; and 2) such well stimulation would not create a nuisance due to an
adverse impact on persons or property within the City. Definilions for “reasonable investment
backed expectation” and “nuisance” are not required in the proposed Ordinance, ag the learned
justices of the United States Supreme Court, etc., have already established parameters for these
terms in o “takings” context’' As such, the excepiion in the proposed Ordinance is neither
vague or illusory on its face,

V. Ordinance Complies With CEQA

Finail‘y the correspondence raises concerns whether the proposed Ordinance is
“necessary” to protect the environment, and whether the “Staff Report” is sufficient to provide
substantial evidence in support of the proposed Ordinance.

No authority is cited for the novel premise a local agency is precluded from adopting
regulations to protect the environment until it becomes “necessary”™ due te a pending application,
MNor is there any legal authority for the premise that there must be a past record of well
stimutation technigues within the Citv that have resulied in harm fo tha environment. Instead,
CEQA Guidelines section 15308 only rec;unec the protections act {0 “assure the maintenance,
estoration, enhancement of the environment. .

There 1s aisc no authority to support the. assumption that substantial evidence in support
of the finding of & Categorical Exemption must only appear in the Staff Report. Instead,
substantial evidence also include all facts, reasonable assumptions predicated upon facts, and
expert opinion supported by the facts.”® In other words, evidence may be found in light of the
whole record,

i See, e.g., Penn Central v. City of New York, supra, 438 U, 104; Palazzolo v. Rhode Island, supre, 533
U.E 606,617, and Lucas v. South Caroling, supra, 545 U5, 1003, 1029-1030,
2 CEGA Guidelines Section 15384,

GHO07.0018/245894.4
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Hlere, the record includ
the documents, studies, records, et
pOWeEr point presentations, public (o8 during the Planming Commission
nearing.  Additonaliy, all public documents, cornments and testimony provided i connection
with the City’s discussions of petroleum operations on March 18, 2014, April 15, 2014, April 29,
2014, and May 20, 2014 are aiso part of the record and may constitute

stoonly the Planning

Commuission Staff Report itself, but all
included and referenced in the Siaff Report, as wel! ae

mony, e, wovidedd

o

‘substantial evidenes”

i
P

Planming ©

N A P
TTHIHNSEION and af

-
o
¥

inding of Categorical Exemption under €
Y, Conelusion

We thani you for this opportunity o address vour elient’s concerns and look forward o
any additional input you may have on this topic.

Yery truly yvours,

ALESHIRE & W

sHannon L. fjha\fﬁn
Artarneys l

SLOrk

OI0GT 001 8/245894 4

Finally, additional evidence may continue to be added to the record at the continued hearing of



e - ’ o e o schafiin@awatiorneys. com fresno, CA 93721
V@?“EW IER e (5594451560 (559 445 1680
Lo ‘s [ Fax {$59) 486-15680 F {888} 519.9180
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Teom Muller
Manatt, Pheips & Phillips, LLF
HEAES West Olympic Boulevard
, GO064-1614

Pivintlieria

anatt

He:  Proposed Zone Text Amendments 19-15 and 20-15 re Petroleum Operations
Dear M. Muller:

Thani you for your input provided by correspondence dated F ebruary 23, 20153, on behall
of The Carson Companies (TCC) in connection with proposed Zone Text Amendments 16-15
and 206-15 (Ordinances). The purpase of this response s to address and provids clarification to

the 13sues vou raised.
8 Proposed Ordinances Do Not Prohibit Legal Uses Already Uperating

As & preliminary matter, the proposed Ordinances de not prohibit legally operating ol
and gas uses alveady in existence. As a result, legally existing ol and ga5 uses may continue,
subject to regulations and ordinances governing non-conforming uses, much in the same manner
as other legally nonconforming uses may continue that do not invoive petroleum uses,

What this means is legally operating oil and pas uses already in existence can continue io
do a variety of routine matiers to confinue petroleum operations. As there is apparently some
misunderstanding regarding this issue, we will be recommending modifications 1o the proposed
Ordinances fo make this even more explicit.

That having been said, certain types of new development, expansion, change in intensity
of use, modification or similar changes proposed in the nature of the existing oil and gas uses or
site would be subject to the Municipal Code in effect at the time of the proposed change. For
exampie, if the proposed Ordinances are adopted, an existing oil and gas use would be subject to
the new requirements if the operation sought to expand the number of wells on 2 site, or if it

" These includs routine well cleanout work: routine well maititenance; routing treatment for the purpose of
removal of formation damage due w drilling, bettom hole pressure surveys, routine activities that do not affect the
mtegrity of the well or the formation; the removal of scale or precipitate from the perforations, casing, or tubing; &
gravel pack treatment that does not exceed the formation fracture gradient: or a treatment that invoives emplacing
acid in a well and that uses 2 volume of fluid that is less than the Acid Voiume Threshold for the operation and is
below the formation fracture gradient, Steam flooding, cyclical steaming, certain fypes of workovers and other
traditional operations are also not vreciuded.

G1007.00613/245592 4
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sought to commence hydravlic fracruring operali f%%‘iniy'éng the E"‘-Jiu:r‘z;icipai Code standard in
effect at the time of the proposed change of use is consisient with s application o other types of
legally nonconforming vses within the Tiry of

Carson that do not invohve oil and Has u3es.

IE, Froposed Ordinances Do Mot Give Rise Te A Compensable Takin o

The proposed OUrdinances do not give rise 1o 2 compensable taking under either » facial

challengs or an as-applied challengs
A, Mo facie! taking

Facial claims assert that the action took the property even without an mguiry o is
circumstances because under any conceivable scenario there was a tzlang.  Facial r@guidlory
xakmgs challenges are disfavored due to the highly factual nature of the court’s mguiry in each
case.” A facial claim does not appear to be asserted by your correspondence, nor do the
proposed Ordinances give rise to a facial taking.

B. Mo as-applied taking

As 16 as-applied challenges, there are two subtypes. The first subtype is a “ner se”
taking, where the regulation deprives the property owner of 100% of the total economic value of
the pmpeﬂy.g The second subtype type of as-applied regulatory taking can occur where the
property value is severely diminished as analyzed under a thref-'wpmng test set Torth o Penn
Cemral Transportation Company v. City of New York (1578 438 11,8, 104.

i No “per se” taking

Fiere, there is no “per se” taking as proposed Ordinances do not deprive the property
owner of 160% of the total economic value of the property for a a variety of reasons,  As noted
above, legally existing oil and gas uses may continue as nonconforming uses even if the
proposed Ordinances are adopted. Landowners are not prohibited from other uses of the
property recognized by the zoning ordinance. The proposed Ordinances also rem;}mf@ and
provide exceptions for those extraordinary circumstances where such a “per s " taking may
oceur. Regardiess, the proposed Ordinances serve 1o address nuisances associated %y oil and gas
operations — which is an exception to a claim of compensable “per se” regulatory taking.*

- #. No taking for diminution of value under Penn Central

There is also not a compensable taking under a “diminution of value” theary.

* See Hodel v Virginia Surface Min. and Reclamation Ass'n, Inc. (1981Y 452 U.S. 264, 294-295 : see glso
Keyvfam Bituminous Coal Ass'n v, DeBenedictis (1987) 480 11,5, 470, 495-96.)
¥ Lucas v. South Carolina Coastal Council {1992y 505 1.8, 1003.
* Lucas v. South Carolina, supre, 505 1.8, 1003, 1029-1030.

Q1007.0018/245592 4
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b ihe charscier
of the governmental reguiation; (2 the economic impact of the regulation on the claimant: and
ulation’s mterference with distinet, andt reasonable. investment-backed swnectations.

&

Calitormia courts may reject a takings claim based on any one of the three factars.®

The supreme Court has established a three-prong dirninution in value fest 1)

theory rarely

Generally, regulatory takings claims based op the “diminution of value”
] ' ; dirninution m value

i Bra
L SLEnicant

i

complets reduction of alf

A talang has not ocowrred even when one of the rights in o property owner's “bundle” of

righis is “destroyed” because this does not prehibit all economic benefit.” If o property owner
vetains certain nghts, like the rights to possess or devise, then there is no taking.'" The Supreme
Court’s takings jurisprudence requires that total takings be judged “by the property as & whole”
and not just a portion of the total rights associated with the property.’’ The Court reaffirmed the
vertical parcel-as-a-whole concept in Keysione Biruminous Coal with regard (o 2 plaintiff who
owned both a surface and mineral estate — despite state-law recognition of mineral estaies as a
separate property interest.'” As & result, when owners of o severed coal estate withous surface
nights claimed a ban affecied z total taking, the Supreme Court of Pennsylvania relied upon U.S.
Supreme Court precedent to reject the claim and held the relevant parcel at issue “cannof be
vertically segiented and must be defined 10 include both the surface and mineral rights.”"

Here, the mineral righis cannot be separated from the other rights of the “parcel as a.

whole.” Even assuming for the sake of argument there was a complate destruction of access 1o
all mineral rights, there would still not be 2 compensable taking because the aggregate must be
viewed in light of the entire parcel. Landowners with rights in the “property as a whole” are not
prohibited from other uses recognized by the zoning ordinance. In fact, the proposed Ordinances
would not result in a compensable destruction of even just the mineral rights. Both proposed
Ordinances, including the restriction on hydraulic fracturing, sitll enable an owner of a minera
estate 1o engage in conventional off and gas extraction. The regulations aiso containp a built-in
safety mechanism to preclude an inadvertent taking. Simply stated, there is no reasonable basis
for concluding the proposed Ordinances will result in any sort of & compensable taking,

* See Penn Central Fransportation Company v. City of New York (1578) 438 U.S. 104, 124-125, Palazzoic
v. Rhode Island (2001} 533 0.5, 606, 617,

© dllegretti & Co. v. County of Imperial (2006) 138 Cal. App.4th 1261, 1277,

" Galland v. City of Cloviz (2001} 24 Cal.4th 1003, 1026

¥ See Concrete Pipe & Prods. of Cal, Inc. v. Constr. Laborers Pension Trust (1993) 508 U 8. 602, 645,

? Andrus v. Allard (1979) 444 U 8, 51, 65-66.

“ Ibid,

" Penn Ceniral v City of New York, supra, A38 U.S. 104, 130131 see Tahoe-Sierva Pres. Councit, Inc v,
Tahoe Regional Planning Agency (2002) 535 1.5, 302, 331, '

e Keystone Bituminous Coal Ass'n v, DeBenedictis {19873 480U 5. 470, see also Machipongo Land &
Coal Co., Inc. v, Commonwealih (Pa. 2002) 799 424 751,

¥ Machipongo Land Co. v. Commonwealth, supra, T9% A2d 751, 764,
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HE Proposed Ovdinances Are Not Preempiad By State Law
The proposed Ordinances are alse not preempied by State law, Under Californiz law,

local government regulations that conflict with Stage general law are preempted. ' The
preermption may be express or by implication.

State law is devoid of any express preemption regarding a cit
and iand uses with regard to ofl and gas. The law s alse devoic

segarding bydraulic fracturing and related frems,

DALY SXDrEess procmphon

Mext, preempiion by implication of legisiative intent may not be found when the
Legislature hag exprossed its intent to permit local regulations or when the statutory scheme
recognizes local regulations.® Likewise, when local government regulates in an area over which
it raditionally has exercised control, such as the locaiion of particular land uses, California
courts will presume that such regulation is not preempted by state statute unless there is a clear
indication of preemptive intent from the Legislature. ' Loesl entities may make further
regulations on phases of the matter not covered by the state legislation in furtherance of the
purpose of the state law, provided such local regulations are not in themselves unreasonable. In
such cases it is said that there is no conflict,'”® A city has broad discretion in determining what is
reasonable in endeavoring to protect public health, safety, morals, and general welfare of the
community. © The Legislature has specified certain minimum standards for locsl ZONing
regulations but has carefully expressed its intent to retain the maximum degree of local control X

Here, state statutes and regulations do not implicitly preémpt the City from adopiing
zoning and land use regulations related to oil and gas drilling, Tn at least one provision in the
State’s oif and gas laws the State Legislature stated:

This chapter shall no! be deemed o preemption by the state of any existing right of
cities and counties to enact and enforce laws and regulations regulating the
conduct and location of oif production activities, meluding, but not limited to,
zoning, fire prevention, public safety, nuisance, appearance, noise, fencing, hours
of operation, abandonment and inspection.?’

" Cal Const., art. XI, &7,

Y Candid Ewmterprises. Inc. v. Grossmoni Union High School Dist. {1985) 39 Cal3d 878, 835 [218
Cal.Rpm. 303).

* Candid Enterprises v. Grossmont Union. supra, 39 Cal.3d §78, 888 [213 Cat.Rpir, 3031

" Big Creek Lumber Co. v. Cnty. of Sania Cruz (2006) 38 Caldth 1139, 1149 [136 P.3d 8211, as modified
{Aug. 30, 2006).

" Baron v. City of Los Angeles (1970) 2 Cal.3d 535, 541 [86 Cal. Rptr. 673),

¥ Cartin v, City of Palm Springs (1971) 14 Cal.App.3d 706, 711 [92 Cal.Rptr, 535].

*IT Corp. v. Solano County Bd. of Supervisors <1991} | Cal.4th 81, 89 [2 Cal Rpir.2d 513), see also Gov.
Code §§ 63800, 65802 and 65850 ef seq.

' pub. Resources Code, § 3690 (emphasis added).

(11007 .6018/245592 4
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Likewise, California cities and counties have beer vahdly regulating ol and gas operations since
. " E 22 k) H T A ' 3 3 M 3. P : T Jpen 110 i
the early 1900°s." Early regulations included zoming ordinances restricting oil delling and
production to certain zones, et They also included Hmitations,

eguards, and controls on
) . : iy TR I . C v . C

how o1l and gas operations could be conducied. ™ As early as 1925, the California Supreme
Court held that local governments have “the unquestioned right to regulate the business of

operating oil wells within [their] lmits, and to orohibit their operation within delineated areas
and aistricts, il reason appears for so doing.’

Today, local regulation of oil and g

rovtinely zone oil and gas uses,

pOvern
Bome have als detaiicd processes [or permitiing and
overseeing such operations and regulate matiers such as well spacing and location, grading,
piping, fire prevent and control equipment, signage and Hability insurance.® Jurisdictions have
also adopted zoning regulations specific fracking *

W

A8 & final consideration, proposed Section 9504 provides 2 mechanism to prevent
inadvertent preemption as the law evolves, That section provides that in all cases where there is
conflict with state laws or regulations, “such state laws or regulations shall prevail over any
contradictory provisions, or coniradictory prohibiiions or reguirements, made pursuant 1o this
ordinance.”

Under these circumsiances there is no express or implied preemption .

/!

¥ See, e, Pac. Palisades Ass'n v. City of Huntington Beach (1925 196 Cal. 211. For a general
discussion, see aiso Minner & Broderick, Losa! Contro!l of Gl and Gas Operations: Genting a Handle on Fracking
and Cyclic Steaming Through Land Use Prohibitions, Moratorie, Discretionary Permits, and Citizer Fritiatives
(20141 23 Eavt’] Law News 2.

 See, e.g., Beverly Ofl Co v. City of Los dngeles (1953} 40 Cal.2d 552, 557-58, Trans-Oceanic Ol Corp.
v. City of Santa Barbara (1948) 85 Cal App.2d 776, 780; Higgins v. City of Santa Mowica (19643 67 Cal.2d 24,27,

# See, 6.8, Friel v. County of Los Angeles (195%) 172 Cal.App.2d 142, 145; Wood v. City Plamning
Comn:'n of San Buenaventure (1955} 130 Cal.App.2d 356, 361,

¥ Pac. Palisades Ass'uv. City of Huntington Beach, supra, 196 Cal. 211, 217

* The following is a sample of counties that regulate or restrict land uses involving oil and gas drilling in
sorme form: Butte County, Colusa County, Glenn County, Humboldt County, Imperial County, Kern County, Kings
County, Los Angeles County, Marin County, Merced County, San Diego County, San Joaquin County, San Louis
Obispo County, Santz Cruz County, Solano County, Sonoma County, Stanislaus County, Suiter County, Tehama
County, Venture County, and Yolo County, Numerous municipalities in Californis have similar regulations.

7 See, e.g., County of Glens County Codes, §§ 15.440.020, 15.450.060 (2014} (oil and gas wells allowed
i industrial zone and allowed with condirional use permit in timberiand preserve zone).

% See, e.g., San Benito County Code of Ordinances, Ch. 19,21 (2014) ("5l and Gas Wells™).

8 See, e.g., Santa Barbara County Code of Ordinances (County Land Use & Devslopment Code), §5
35.52.040, 35.52.050 (201 4y,

G1007.0018/245592 .4
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Tre Ordinances would neither result in

property, nor be preempted by State law,

-
]

& prohibiion of existing lawlul uses, » taking of

We thank vou for this opportunity w address your client’s concerns and ook forward 1o
any addittonal input vou may have on this opic,

SEC ik

GHOOTO018/245592 4




&EMESHE ME%.E & Shannon L. Chaffin 2925 Kem Street, Sulite 307

¥ gy - schallin@awatormeays.com Frasno, OA 83724
%f’ %j‘_ﬁﬁi ?—} ';"{ LJ“ (559} 445-188D F: (5549} 445 1580
Fax (558) 4BE- 1568 F1B8B) 510.8160

OFARGE TOUNTY j 08

POEMTRAD VALLES

SILECTRONIC MATLL

Torn Muller

Mianatt, Pheips & Phillips, LLP
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Her Propesed Zone Text Amendments 19-15 and 20-15 re Petroleum Cperations
Desr Mr. Muller:

Thank vou for vour additional input provided by correspondence dated March 23, 2015 in
connection with proposed Zone Text Amendments 15-15 and 20-15 (Ordinances). The purpose
of this response is to address and provide clarification to the issues you raised.

i Proposed Urdinances Do Not Ban O and Gas Production in Carson

There appears to be an underlying assumption that adoption of the proposed Ordinances
would effectively ban oi] production in the City of Carsorn. This is simply not the case.

The proposed Ordinance does not prohibit common oil extraction methods, nor would it
“effectively bani] oil producton in the City of Carson.” As explained in greater detail in
response to your correspondence of February 23, 20135, the proposed Ordinances deo not prohibit
legally operating oil and gas uses already in existence. Oil and gas uses can continue 1o operaie
g variety of routine matters that have been waditionally associated with extraciion of
hydm@&rbomwl Even if the proposed Ordinances are both adopted, legally existing oil and gas
uses may continue. ¥ these uses are non-conforming, they would be subject to regulations and
ordinances governing non-conforming uses, much in the same manner as other legally
nonconforming uses may continue that do not nvolve petroleum uses,

Likewise, new development of oil and gas sites within designaied zoned districts would
continue 1o be able to engage in traditional operations including steam flooding, cvelical

" These include routine well cleanout work; routine well maintenance, routine treatment for the purpose of
removal of formation damage due 1o driliing; bettom hole pressure surveys; routing activities that do not affect the
integrity of the well or the formation; the removal of scale or precipitate from the perforations, casing, or tubing; a
gravel pack treatment that does not exceed the formation fracture gradient; or a treatment that invelves emplacing
actd m a well and that uses & volume of fluid that is less than the Acid Volume Thresheld for the operation and is
below the formation fracture gradient. Steam flooding, cyclical steaming, certain types of workovers and eother
rraditional operations are also not precluded,

D007 .0018/248445 2
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slearning, ang certain fypes of workevers, in other words, the proposed Ordinances re rulate il
& ]

Led B+

and gas operations, but do not elfectively banf] oif production tn the City of Carson.”

in this regard, California cities and counties have been validly regulating oil and gas
operations since the early 19007s.” Harly regulations included zoning ordinances restricting oil
drilling and production fo certain zones, ele.” They also ﬁmludac limitations, safeguards, and
o7 :“mE on how oil and gas operations could be conducted.”

Proposed Do Mar Give Rige

Jompensabic Taling
As discussed in greater detall in response to yowr comrespondence of February 23, 2015,
the proposed Ordinances do not give rise 10 & compensabie taking,

Assuming for the sake of argument the “parcel as a whole” analysis only applies when
there is an entire fee interest, there 18 still not & compensable taking as there has not been a
regulatory taking of the entire subsurface mineral estate. As noted above, the proposed
Ordinances do not ban all oil or gas operations i Carson. Even if the “bundle” of property
rights could be artificially constricted to just subsurface mineral estates, there i still no taking
when one or a portion of the rights m this “bundle” of rights is removed because this does not
prohibit all econormic benefit.”

Both proposed Ordinances, ncluding the restriction on hydravlic fracturing, still enable
an owper of & mineral estate 1o engage in conventional oil and gas extraction within the City.
The Urdinances alse contain language to preclude an inadvertent taking, Finally, the nature of
the Ordinances is to address nuisances and threats to public health, safety, welfare and
epvironmental tmpacts.

California courts have long rejected claims by property and mineral rights owners that
zoning ordinances prohibiting oil and gas drilling effect a taking of private pmpeﬂty.c Under
these conditions there is no reasonable basis for concluding the proposed Ordinances will result
in any sort of a compensable taking,

? See, e.g., Poc. Palisades Ass'n v iy of Huntington Beach (3925) 196 Cal. 211, For a general
discussion, see also Minner & Broderick, Local Control of Ol and Gas Operations: Genting a Handle on Fracking
and Cyclic Steaming Through Land Use Prohibitions, Moratoria, chrezr(mary Permits, and Citizen Initiatives
(2014) 23 Envt’]l Law Mews 2.

* See, e.g., Beverly Oil Co. v. City of Los Angeles {1953) 40 Cal2d 552, 557- S8, Trans-Oceanic Qi Corp.
v, ity ofSam‘a Barbam (1948) 85 Cal App.2d 776, 780; Higgins v. City of Santa Monjca (1964) 62-Cal.2d 24, 77,

‘ See, e.g., Friel v. County of Los Angeles (1939) 172 Cal. App2d 142, 143; Wood v. Clity Planmng
Comm 'n ofSaf'J Buengventura (19553 130 Cal.App.2d 338, 361,

* Andrus v. Allard (19793 444 1.8, 51, 65-66.

¢ Friel v. Counry of Los Angeles, supra, 172 CallApp 24 142, 148; Beverly Ol Co. v. City of Los Angeles,
supra 40 Cat2d 557, 559,
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any additional inpur vou may have on this fopic,

8¢ your chent’

Yery truly vours,

~Shanhon L. Chaffin
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Benjamin J. Hanehin

Latham & Watkins, LLP
355 SBouth Grand Avenus

Log Angeles, { ia F0071
Benjartn. Hanehn@lw.com
Re:  Carson Oil Code Update: Proposed  Zone  Text Amendment  19-15

(Comprehensive Update of the Clty’s Gil and Cas Urdinances)
Digar Mr. Hanelin:

Thank you for your input provided by correspondence on behalf of Californians for
Energy Independence in connection with proposed Zone Text Amendment 19-15 ( Ordinance).
The purpose of this response is to address and provide clarification to the issues vou raised.

k. Proposed Grdinance Is Not Preempted By State Law

The proposed Ordinance is not presmpied by State law., Under California law, local

ict with State general law are preempted. The preemption

government regulations thai con
may be express or by implication.

Fory

1
1

Bl

State law is devoid of any express preemption regarding a city’s ability to regulate zoning
and land uses with regard to oil and gas. The law is also devoid of any express preemption
regarding hydraulic fracturing and related items.

Nexi, preemption by implication of legislative intent may not be found when the
Legislature has expressed its intent to permit local regulations or when the statutory scheme
recognizes local regulations.” Likewise, when local govermment regulates in an area over which
it wraditionally has exercised control, such as the location of particular land uses, Californiz
courts will presume that such regulation is not preempted by state statute unless there is a clear
indication of preemptive intent from the Legislature. * Local entities may make further
regulations on phases of the matter not covered by the state legislation in furtherance of the
purpose of the state law, provided such local regulations are not in themselves unreasonable. In

"Cal. Const., art. XL, § 7.

* Candid Enterprizes, inc. v. Grossmont Union High School Dist. (1985) 3% Cal.3d 878, 885 {218 CalRptr.
3031

? Candid Enterprises v. Grossmont Union, supra, 39 Cal.3d 878, 888 {218 CalRptr. 3031

" Big Creek Lumber Co. v Couniy. of Santa Cruz (2006 38 Cal4th 1139, 1149 {136 P.3d 821, as
mendified (Aug, 30, 2008),

G1007.0018/245823.3
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such cases 1l 18 said that there s no conflict” A ity has broad discretion in determining what ks

Lo

reasonable in endeavoring to protect public health, safefy, morals, and general weifare of the

community.  The Legislature has specified cerain minimurn standards for local s

regulations but has carefully expressed its intent to retain the maximum degree of local contro

St

T

Here, stale statutes and regulations do not implicitly preempt the City from adoptin
2 and land use regulations related to oil and gas drilling, (0 at least one provision in

! 3 N IS | R N N I, B
and gas laws the Siate Lepislaiure siated:

pter shall not be deemed o preempiion by the state of any existing righ

cifies wnd counties t0 enact and enforce laws and regulations regulating the
conduct and location of oil production acfivities, including, but not limited 1o,
zoning, fire prevention, public safety, nuisance, appearance, noise, fencing, hours
of operation, abandonment and inspection.”

Likewise, California cities and counties have been validly regulating oil end gas operations since
the early 1900°s.” Early reguiations included zoning ordinances restricting oi! drilling and
production to certain zones, ete.'’ They also mcluded limitations, safeguards, and controls on
how oil and gas operations could be conducted '’ As sarly as 1925, the California Supreme
Court held that local governments have “the unguestioned right to regulate the business of
operating oil wells within {their} limits, and to prohibit their operation within delineated arcas
and districts, if reason appears for so doing.”"

Today, local reguiation of oil end gas operations iz widespread.” Local government
routinely zone oil and gas uses.'" Some have alse codified detailed processes for permitting and

* Baror v. City of Los Angeles (1970} 2 Cal.3d 535, 541 [86 Cal Bpr. 673).

¢ Cartin v, City af Pabm Springs {1971} 14 Cal. App.3d 766, 711 [92 Cal Rptr. 5351

T Corp. v. Solano County Bd. of Supervisors (1991} | Caldth 81, 89 [2 CalRper.2d 513, see also Gov,
Code §§ 65800, 65802 and 65850 f seq.

¥ Bub. Resources Code § 3690 {emphasis added).

? See, e, Pac. Palisudes dss'm v. City of Huntington Beach {1925} 196 Cal 211. For & general
discussion, see also Minner & Broderick, Local Control of Oil and Gas Operations: Getting o Handle on Fracking

and Cyclic Steaming Through Land Use Prohibitions, Moratorie, Discretionary Permits, and Citizen Initiatives

(2014 23 Bnvi'l Law News 2.

' See, e.g., Beverly Oil Co. v. City of Los Angeles (1953) 40 Cal.2d 552, 557-58; Trans-Oceanic Oif Corp,
v. City af Santa Barbara (1948} 85 Cal. App.2d 776, T80; Higgins v. City of Samta Monica (1964) 62 Cal.2d 24, 27,

H Sse, ez, Friel v. County of Los Angeles (1959} 172 Cal.App.2d 142, 145, Wood v. City Planning

Compe’n of San Buenaventura (1955) 130 Cal.App.2d 356,361,

" Pac. Palisades Ass'nv. City of Huntington Beach, supre, 196 Cal. 211, 217.

" The following is a sample of counties that regulate or resrict land uses involving off and gas driiling m
some form: Butte County, Celusa County, Glenn County, Humboldt County, imperial County, Kemn County, Kings
County, Los Angeles County, Marin County, Merced County, San Diego County, San Jeaguin County, San Louis
Obispe County, Santz Cruz County, Solano County, Sonoma County, Stanislaus County, Sutter County, Tehama
County, Wenture County, and Yoto County. Mumerous municipalities in Califomia have similar regulations.

" See, &.&., County of Glenn County Codes, §§ 15.440.020, 15.450.060 {2014) (oi} and gas wells allowed
i industrial zone and allowed with conditional use permit in timbertand preserve zone),

G1007.0018/245825.3
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oversesing such operations and regulate matters such az well spacing and M}wm@m grading,
piping, fire prevention and control eguipment, ugﬁaw and lability msuwrance.  Jurisdictions
M . R . ' e 1

have also adepted zoning regulations specific to fracking.

&

As gz final considerstion, proposed Section 9504 yrowdec a mechanisy o prevent
inadverts }:j ee p ion ag the law evolves. That section provides that in all cases where there is
condiiot wﬂf ate jaws or regulations, “such state laws or reguiations shall prevail over any
contradiciory gf}:rmra;z:mm, or eontradictory profibitions or requirements, made pursuant o this

ordinance”

Under these cirowmstances there 15 no express or implied preemption posed by the
Tl _
proposed Ordinance,

EI Urdinance Does Mot Urlawlully Duplicate CEQA Reguirements

You also expressed concerns the Ordinance duplicates required environmental review
and mitigation monitoring under the California Environmental Quality Act (CEQA). Neo legal
authority was provided regarding thig issue,

There iz po indication the COrdinance 1s inconsistent with the requirements of CEQA or
that the requirements will result in inconsistent obligations vnder the law. In fact, CEQA
Chuidelines Secnon 13308 recogruzes the role of & local ordinance in the regulatory process o
establish standards and procedures for protection of the environment. Here, the findings and
standards required by the proposed Ordinance harmonize with, and reinforce, the requirements of
CEQA.

CEQA also does not apply to many of the situations regulated by the proposed
Ordinance. For example, certain petroleum operations could have been in use before CEQA. was
even adopted. As a resulf, the environmental impacts of those operations were not assessed. IF
the operation wanied to expand — even by a single structure or well — the existing, unassessed
operations would be considered the “baseline” for the purposes of CEQA and would not be
assessed as part of the expansion. This means compliance monitoring would generally be
limited to just the impacts caused by the expansion; not the entire gite. The proposed Ordinance
would ensure appropriate protections were in place for the entire site for defined operations.

Last of all, the City is not prohibited from adopting standards to protect against the
impacts of uses. As noted above, California cities and counties have been validly regulating oil
and gas operations since the early 1900°s.

Ifl.  Role And Authority Gf The Pelroleum Administrater

Y See, e.g., San Benito County Code of Ordinances, Ch. 19.21 (2614) (“Oil and Gas Wells),
* See, e.p., Santa Barbara County Code of Ordinances (County Land Use & Development Code), §§
35.52.040, 35.52.050 (2014).

GIO07.0018/2458213



Benjamin I, Hanelin
April 6, 2015

Page 4

A

Ancther concern raised was the proposed Ordinance would vest the Petroleum
Admimstrator with too much authority and there was no right of appeal from the Administrator’s
decizion.

While this s largely e policy decision within the discretion of the City Council, not 2
legal issue, there appear o be some potential misconceptions regarding the scope of the
Petroleurn: Administrator’s authority, For exampls, proposed section 9509 does not authorize the
Petroleurs Administrator to apllaterally impose additional condifions on existing, operating
projects. Instead, the Petroleum Admimstraior may make “recommendatic

Commission or City Counctl if the Administrator concludes corrective

Additionally, the Petroleur Administrator would not be acfing “without gaidance™
agdress “high visk™ operations under proposed Section 9510.3.5.B.2. The Petroleum
Administrator is generally authorized to “consult experts qualified in fields related to the subject
matter of this ordinance ... as necessary to assist the Petroleum Administrator in carrying out
duties.”"” Further, the purpose of proposed Section 9510.3.5 1s to address “high risk” operations
in order to bring them within normal, safe operating standards and protect the public safety,
health and environment. As part of this process, the proposed Ordinance requires & procedure
{including a declaration: based on facts and an appeal process), provides inrvestigation authoriy,
ste.  Under these circumstances, the Petroleum Administrator capnot be said to be operating
“without guidance” In contrast, the proposed revisions submitted by Californians for Energy
independence would establish a process that could effectively preciude enforcement ungil all
appeals and litigation had been resclved. Such a process could last years, during which time the
“high risk” operation may still be operating in an unsafe manner or otherwise posing a thread to
public safety, health and the envirenment.

The City has discretion whether to establish an appeal process from certain decisions of
the Petroleum Administrator. The Ordinance propeses a process to the Planning Commission or
City Council for many of these items. FEven for those limited items for which no additional
process is propesed, operators and other Interesied persons still have other avenues of appeal if
they believe there is inadequate support for the Petroleum Administrator’s decisions.

iV,  Proposed Ordinance Net Overly Burdensome
Finally, the proposed Ordinance is not overly burdensome without any public benefit,

A land use restriction lies within the public power if’ it has a reasonable relation to the
public welfare.'® The courts may differ with the zoning authorities as to the necessity or
propriety of an enactment, but so long as it remaing a question upon which reasonable minds
might differ, there will be no judicial interference with the municipality’s determination of
policy. In short, as stated by the Supreme Court in Euclid v. Ambier Co., “If the validity ... be

r Proposed Ordinance, Section 9305(a).
" Associated Home Builders eic., inc. v. City of Livermore (1976) 18 Cal.3d 582, 604, [135 Cal.Rptr. 411.

DICOT 0018/245823.3
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airly debatable, the legisiative judgment must be aliowsd to control 7 1t is neither the provinoe
nor the duty of courts to interlere with the diseretion with which such bodies are invested in the
absence of g clear showing of an abuse of that discretion ”

o

Fack of the reguirements articulated in vour letler serve as part of 2 unified whole o
protect the public health, safety and welfare. For example, maintaining a meteorological station
al the project site allows for the identification of climatic patterns and for the collection of real-
{7 meteoreiogical i : igt il watton of odor svents, in

providing data for emergency response, and [or the use in updating health rig! SSTents,

0

2

firvee

Myesy

Lilcewise, requiring contractors heensed to do business in the City agswes that the
contraciors have gone through local approval to do business in the city and through that licensing
process ensure that they have the capability to conduct the required technical work for proper,
technically sound and safe abandonment of factlities. -

Last of all, an annual drilling and workover plan helps ensure that information is provided
on what driliing, redrilling, well abandonment and pad restoration work will be occurring at the
oil field over the next calendar year. This information is important in ensuring that the City has
up fo date information on all drilling expecied to go on within the city for the upcoming vear. It
also helps assure that all proposed wells meet the applicable requirements of the ordinance.
Finally, it helps promote the use of new technology, which is commercially available that could
reduce impacts associated with drilling, in use at the oil and gas site.

The totality of the record establishes the basis and benefits to public bealth, safety and
welfare in greater detail. :

V. Conclusion

We thank vou for this opportunity fo address your client’s concerns and look forward to
any additional input vou may have on this topic.  Your proposed revisions to the Ordinance will
be made available (o the Planning Commission and City Council for their consideration.

Yery truly vours,

ALESHIRE & WANDER. 1L

= Shannoz}f};: Chaffin
Attornely
SLOKE

1? Jd., 18 Cal.3d at p. 605, citing Euclic v. Ambler Co. (19263272 1).8. 365, 388 {47 S.C1 114]
* Consolidated Rock Products Co. v. Citv of Los Angeles (1962) 57 Cal.24 513, 533 [20 Cal Rptr. 63%].
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i} and Gas Code Update:

nimunity Handout

Ll

Wikl the oil and gas Code update ban hydraulic fracturing ‘fracking” in
the ity of Carson?

Yes. Section 9536 and 9536.1 of the proposed ofl and gas Code updote ban any
hydraulic fracturing fracking’, acidizing, or anv other well stimulation

reatment in conjunciion with the production or extraction of oil,
hydrocarbon substance

gas or gther
rom anv subsurfoce location within the Cizy, The ol
and gos Code update will alse bon surfi ith well
stimulation, including the operation of infection pumps above o defined
pressure gs well as the pumping of ecids above o certain volume.

ce gobivities associated w

Can the City place an outright bap ow all driliing?

An outright ban on oll operations cannot be approved oz part of the current
update process. The City Council directed staff to prepare an update of the oil
and gas Code, with a ban on hydraulic fracturing and other extraction
processes, City staff have complied with the process, noticing, and
environmental analysis for the update of the oil and gas Code. At ¢ minimum,
an outright ban on all petroieur operations would be required to go through ¢
separate initiation process, environmental review, notice, and other procedures
before it could be considered by the Planning Commission and City Council
Adgoption, or denial, of the oil and gas Code will not have any impact on the
City’s ability to explore other options in the future.

What is the difference between fracking', 2 production well, an
exploratory well, and directional well?

A& ‘well that is "fracked” is o production well that hos hydraulic fracturing
fluid {which can be a mix of water, sand, chemicals or other materials) injected
into an underground geologic formation containing vil or gas resources ot
pressures high enough to fracture the formation ond enhance movement of the
oil ar gas through the well to the surface.

4 production well is a term commonly used to describe wells from which oil
and gas is actively flowing ana being processed.

An exploratory well Is e well drilled in the initial phase in petroleum
operations that includes generation of a prospect or play or both, and drilling
of an exploration well. Appraisal, development and production phases foliow
successful exploration. In most cases, exploraiory wells will become production
wells.




A directional well or 'directional drilling’ is o drilled wellbore that requires
the use of special fools or techniques to ensure that the wellbore path hits o
particular subsurface targel located oway from {as opposed to divectly under!
the surface location of the well A directionally drilled well con he an
exploratory well, which would then become o production well,

What rights do oil and gas companies have to drill underneath mry
house? What can the City do o regulate this activity?

Unless you own the oif and gas rights under your property, the owners of those
sneral rights have the right to access their property - even if th
vour house. Additionally, there are certain imitati

-

they are below
15 ok s ahifity o
reguiaie subsurface/underground areas. However, ¢ city may regulate land
uses, such as which parcels of land can be used for drilling oif and gas weils.
The current code requires drilling operations to be set back at least 300 feet
from residences. However, the oil and gos Code update would reguire oil
drilling to be at least 1,500 feet from residences.

Why can't the City use eminent domain o buy up all of the mineral
rights/oll and gas properties within the City of Carson?

in order to pursue eminent domain, the land must be taken for “public use” and
the privaie property owners must receive “fust compensation.” If the City tried
to use eminent domain and could make o “public use” argument, it and the
residents of Carson would still be reqguired to pay for all of the rights and
properties.they were taking. For example, the population of Carson is
approximately 100,000 peopie. Assuming the value of the mineral rights was 1
biltion dollars, this would effectively mean the proportionate share for every
man, woman and child would be about $10,000 each. The owners of the
mineral rights could establish an even higher amount, which would reguire
even more money o be pald. If the (ity were to pursue this option, it would
either have to acquive more money from the residents, or cut services to fts
residents, or both, Adoption, or deniai, of the oil and gas Code will not have any
impact on the City's ability to explore this option in the future.

What types of noticing will I receive for oil and gas projects within the
City if the oil and gag Code update is adopted?

The proposed oil and gas Code update requires any permits for oil and gas
drilling, operations, facilities, site or well abandonment, re-abandonment, or
restoration be noticed to the public consistent with the requirements set forth
in the City's existing municipal Code (within 500°). Additionally, the Code
update requires that all results and data from environmentul monitoring at oil
and gas sites or fucilities {including air quality, odors, water quality, pipeline




G::z

monitoring, leak testing, etc.} be reported and posted online at g site that will
by

or
g . E Jmf
he accassible ta the public,

= WA e £

How far away rom my residence il and pas o Fand/or
copstruct facilities (a) under the Clty's current E%fjéﬁmﬁc%gism Code and (b} if
the ol and gas Code update s adopted”

fa} Currently, oil and gas companies can drill within 200 feet of any
residence in the City.

et

i
$h)

I

Under the hmmaw oif and gas
sites /facilit '

et pas drifline o
rom res a@:ﬁ@ﬁ@
< mnp

: lential zone, which will create o mueh
arge*‘" separation ’zhaﬁ *"ﬂe m“renfc Code between any residentially zoned
neighborhoods (and the homes located within them) and oil and gas
irilling or operations.

8. What is the difference between an active, idle and abandoned well?

An active well is ¢ production or exploratory well that is actively being used to
extract oil or gos resources.

An idle well is a well that may have been active in the past and can easily
become active again in the future, but is currently standing idle and not
actively producing any oil or gas resources.

An abandoned well is o well that is not active and has been plugged or capped
according to specific standards of DOGGR to prevent any oil or gas from feaking
aut.

4. How and where can | find out if there are any wells- active, idie, or
abandoned- near or underneath my house?

The City has posted o link on their website at the website indicated below which
will allow residents to search on the Division of il and Gas and Geothermal
Resources' (DOGGR) website for any wells- active, idle, or abandoned- which
might be located below or in close proximity to their homes.
abip/Jmapsconservation.co.gov/dogor/index htmifciose

10. Where can | find the most up-te-date information about the City's Gl
Code Update?

The City has developed a webpage specifically for the 0il Code Update that can
be rﬂachea‘ by the folfong Hink:

ol ': LOArSOnCa. Y Jdenarimenticommunii ?/‘Zf*’)‘/'fiu{} nent/ollcodey 5“‘j5..
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ITEM NO. (31) CONSIDER ADOPTING INTERIM URGENCY ORDINANCE NO. 14-1

IMPLEMENTING 4 MORATORIUM ON NEW OIL  AND

DEVELOPMENT N THE CITY OF ¢ b e
SCOPE OF THE CITY'S REGU
OVER SUCH ACTIVETIES (T

-

fremn No. 31 was heard after Oral Communications - Members
at S50 T R

f report and recoromendation and

s of the staff report as part

reguesied that the Council incorporate
the proceedings of the Counecil and as

i

B O o~
ine record of

e addifion to the testimornies that has

peen given this evening upon whic on the urgency ordinance, He referred to
Covernment Code Section o, 658 implementation of a moratorivm,

He reterred to two letters from law firms received who questioned the appropriasieness of the
moratortum and discussed the 45-day process. He referred to pages 13 and 14 of the staff report
regarding Senate Bill 4; referred to Senate Bill 1132; referred to what the moratorium does not dao
and referred to Triangle Page 23, Section 2-Moratorium, of what fhe moratorium does do for 45
days.

He referred to the letier received from Alsion & Bird, LLP. representing Oxy, discussed the letier
and discussed the findings outlined in the urgency ordinance, discussed the six additional elements
set forth in the staff report which would support the adoption of the urgency moratorium ordinance
an¢ was of the legal opimion that 1t was lawful o do so.  Additionally, he stated that the City
Atiormey did not believe that the issue as the authority to adopt the moratorium is preempted by State
Law or DOGGR regulations.

City/Agency/Authority Atiomney Wynder stated that to adopt an interim urgency ordimance and to
implement a moratorium requires four affirmative votes of the City Council.

Mayor/Agency Chairman/Authority Chairman Dear ordered that the entive staff report be made part
of the record. He ordered that the letier from the law firm of Alston & Bird LLP, representing Oxy,
be made part of the record.  City/Agency/Authority Attorney Wynder reporied on another letter
received late today by a law firm of Manatt/Pheips/Phillips representing the Carsor Estate Trust,
Mayor/Agency Chairman/Authority Chairman Dear stated for the record that the Carsor Fstate Trust
1s one of the families who are heirs of the Spanish land grant. Whereupon, Mayor/Agency
Chairman/Authority Chairman Dear ordered that the Manatt/Phelps/Phillips fetier be made part of
the record.

Mayor/Agency Chairman/Authority Chairman Dear stated for public information that under State
law, the California State Department of Conservation has a division known as DOGGR which stands
for Division of Oil, Gas & Geothermal Resources. He reemphasized what City Attorney Wynder
stated that the moratorium issue before us is not preempied by State law as some people have
mplied and staied that this chapter states we should not be deemed preemption by the State of any
existing right of cities including the City of Carson or counties to emact and enforce laws and
regulations regulating the conduct and location of oil production activities mcluding but not limited

Carson City Council
S Mareh 18, 2014
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o zoning, fire prevention, public safety, nuisance, appearance, noise . fencing, hours of operation,

abandonment, and inspection.

Counctl Member/Agency Member/Authority tif.l mmisgioner Kobles thanked all t’he residents 9@?‘
coming this evening and comung at the previcus City Council meeting
sue apd offered comments 1 sapport of tos e

Py R Ty
PHAE L Sé,,‘jj

RECOMMENDATION for the City Council:

CONSIDER and PROVIDE direciion,

Interim Urgency Ordinance No. 1415340

I

HER READING WATS
; py title only, on motion of

[, and ADOPTE

Robiss and

Pruring discussion of the motion, Counci] stm er/ Agency Member/Auvthority Commissioner Davis-
Holmes offered & friendly amendment to the motion to Direct, by minute order, City staff to stay all
on-going or future negotiations of any possmie Development Agreement Ne. 04-11 with OXY USA
fne. ("OXY”) until such time as the new owner of its California operations is in place and has
presented appropriate financial and other appropriate bona fides to the Ciiy which was accepted by
the maker and second.

Mayor/Agency Charman/Authority Chairman Dear thanked everyone for coming this evening.
The motion, as amended. was unanimously carried by the following vote:

Aves: Mayor/Agency Chairman/Authority Chairman Dear, Mayor Pro Tem/Agency Vice
Chairman/Authority . Vice  Chairman  Santaring,  Council  Member/Agency
Member/Authority  Corumissioner  Davis-Holmes,  Council  Member/Ageney
Member/Authonity  Commussioner ~ Gipsor and  Council . Member/Agency
Member/Authority Commissioner Robles

MNoes: MNone
Abstai: None
Absent: None
@E%%
City..Council, Successor Agency, and Housing Authority were recessed at 10:13 ﬂiw
May@r/}zgmw Wx&/ixuﬁhmmy Chairman Dear for Council Closed Session only. »
e, e
. T e
RECONVENE: I -
The City Council, Successor A(rency s hou%ma Authority wers reconvened at 11:00 PM.,
oy e
Mayor/Agency Chairman/Authority Chairman . with al-flembers previously noted present, cxcep{
b - b f T %ﬂ-.
Pravis-Holmes absent. P .
. ‘_M"MMI M‘m‘““*wwm.
REPORT ON CLOSED SESSIOs e
City Atiorney Wyﬂaffwm the Council Closed Session report as follows: ™™
’ ,...;"""ﬂ‘ MM

. o . o . — . . . . M““\\
(Council-Wiember/Agency Member/Authority Commissioner Davis-Holmes reentered the meeting ael] W;%L

PN

Carson City Council
fdareh 18, 2084
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%L COMMUNICATIONS - MEMBERS OF THE PUBLIC (LIMITED TO ONE HOU
The public may af thic time address the members of the Clly Council/Houwsing Authopify/Successor
Ag REC%@B any matters within the pwmmm% ol the City Council/Housing Auﬁwwﬁw%&mww
fxgmm mmn@f on amy ifems on the ag uncil/Honsing / Uﬁ@h@?%ﬁ%ﬁﬁéﬁ@ﬁ@%@” Apency,
prior i any attion e.,‘uéww ol ’f,fﬁeﬁ Mo acton may be faken on Emmwﬁgﬁ%ﬁmﬂﬂ items exeept as
authorized by B %gmzamw‘ are E“mwc,%&ﬂ’ to limit their comments to pd more than three minute:
sach, speaking once. “%L{ yvou wouhd like to address the City Q@mmﬁfgﬂmmﬂ Aunthority/Successor
Agency, please complete @‘m SPEAKER’S CARD. The card is avaflable at the speaker’s podium or
from the City Clerk, Please’ *&@ngﬁ;aﬁv on the card youy name saddress, and the item on which you
would like to speak, and return & \{E‘\i& City Clerl. The SPM;K?R’@ CARD, though not reguired in
order to speak, assistc the Mayor i emsuri %ﬁg} @mz}/g;%i persons wishing fo address the City
Council/Housing Antho “ﬁﬁw’%%ﬁ LOESLOE i, thene § rrat communications:
wiil be mited (o one howr anless extended ey of f:ch Mmrw;’fh;w with the approval of the City
Coupcll/Towsing ﬁa-lr;ﬁ.ftmw‘mﬂ“wmf LSO Ageney.

NEW BUSINESS CONSENT (None}
These Hems are considered o be roah

. <
DEMANDS (Mong)

SPECIALATRDERS OF THE DAY (tem 2 -
Public4tstimony i restricted ta three mmm‘”“* per spealcer, speaking once {excepting am}ﬁhaﬁ“%‘wm

argifforded = right of rebuttal, if desired}, unless extended by order of the Mayer with the appﬁ"@m
% the City Council.

ATEM NG, (2) CONSIDER  ADOPTING  URGENCY  ORDINANCE NGO,  14-15380

EETENDING THE J45-DAY MORATORIUM ADOPTED BY INTERIM
URGENCY ORDINANCE NO. 14-158340, ON THE DRILLING, REDRILLING
OR DEEPENING OF ANY NEW OR EXISTING WELLS WITHIN THE
JURISBICTION OF THE CITY OF CARSON THAT ARE ASSOCIATED
WITH Ol AND/OR GAS OPERATIONS (CTTY MANAGER)

Ttem No. 2 was heard at 7:03 P.M.

Mayor Dear asked the City Clerk to enter mio the record letters and/or emails that were received in the City
Clerk’s Office in support or opposed to the moratorium.

Couneil Member Davis-Holmes inguired how many people are Carson residents.

Mayor Dear directed the Carson residents in the audience to stand and announced that a vast majoritv were
Carson residents.

At 714 P.M., Mayvor Dear opened the Fublic Hearing,

Carson City Council
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Mayor Diear vequested that all persons wishing to testify to stand and take the CQath, which was administered
by City Clerk Gause.

The followine persons offered commenis in oppositio

How Miller, Executive Secretarv of the ©A-Uranpe County Buildineg and Copstroctions Trade
Council, Biverside, California
Representing 140.000 hard-working men and women in Los Angeies and Urange County, |,

Hyve in Carson.

O of whick

Marvin Kronke, Buginess M&mawm/wm ancial Secretary for IREW Loeal 11
Representing Ei@urm«m% witis 11,000 membes (M} arson residenta, |
[

Fomemhers ware O
signed posteards by Carson residenis in support of the Oy project,

P}
3

s

The following persons offercd comuments in support of Counci! ltem Mo,

Dianpe Thomas, 28219 Nestor Avenue, Carson, California 90746

Robert Lesley, Carson, California
Provided handouts from Congress of the United Siates dated April 1, 2014, and OSHA Fact Sheet

Wilkie Cravin, 19328 Belshaw, Carson, Taliforniz 90746

Viviar Hatcher, Annalee Avenue. Carson, Californis
Provided letter addressed to City Council, staff and EVervone

Lort Moflin, 19309 Tillman Avenue, Carsen, Californis 90746

David Mofiin, 19302 Tilbnan Avenue, Carson. California 96746

Mirviae: Vazguez, Carson., Californis

Zr, Tom Williams, 4117 Barrett Road, Los Angeles. California %0037

Michelle Kinman, 1260 Opel Street, No. 22, Torrance, California 90277

Barbara Post, Carousel Tract resident, Carson, California

Heb Boweock

Fzeli Waters, 19613 Galwav, Carson, California 90746

Jackie Stewart, 1860 K. Cashdan Street, Carson, California 99746

Karell Campbell, 481 2207 Street Carson, Californis 90745
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Colda @C@ﬁeﬁamﬁ 19116 S. Kemp Avenuve, Carson, Califormiz 90746
Submitted petition to the City Clerk

)

Kosa Bapucios. 17708 5. Avalsn Boulevard, Mo, 66. Carsomn, Californis 90746

-

Rove Love, 194072 8, Cliveden Avenue, Carson, Cabifornia 90746

1% arry b Wilson, 19004 Scobey Avenue, (,zam@m, California 90746
‘eferred to correspondence dated March 11, 20614, mailed o Mayor and Council Members.

"“”j

Norma Jackson, Carson, Californis
Lirged Mavor and Council Members for 2 Hifetime ban on frackino

sepnifer Varaner, Carson,

Jack Graves, 1046 Helmick Street, Carson. California 90746

t 7:58 P.M., Mayor Dear announced that he would allow four additional speakers i support of the
moratorium then the opposing side would have 2 chance to speak for 45 minutes.

Marvin J. Stovall

Rebecen Tuttle, 11659 McDonald Street, Culver City, California 90230

Chris Bradley, Kramer Driver, Carson, California 96746

Jane Broclaman, 4260 La Salle Avenue, Culver City. California 90232

AL 8:08 P.M,, the following persons offered comments in opposition of Cowncil Item Ne, 2:

Mayor Dear anmounced the order of speakers as follows: 1) Henry Tillman; 2) representatives of the
NAACP of the LA Chapter; 3) Maria Elena Durazo; and 4) James Drew Lawson,

Henry Tillman, 21625 8. Avalon Boulevard, Carson, California 0074%

Leor Jenkins and Joseph Alford, representatives of the NAACPE, LA Chanter

Mils E. Bover, 520 E. Carson Street, Mo. 40, Carson, California 90745

{Council Mem‘mr Pravis-Holmes exited and reentered the meeting at §:15 P.V.)

Marig Elens Duraze, Federation of Labor-AFL-C1G

(Council Member Robles exited the meeting at 8:18 P,

James Drew Lawson, 426 W, Carson Street, No, 2. Carson, California 90745

{Council Member Davis-Holmes exited the meeting at :19 P.M.)

Carson City Councitl
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{Council Member Robles reentered the meeting at 8:20 P M)

ean L. Jones, 1844 . Fernrock Strect. Carsen, Californis 90746

Miatthew De Log Santus, 457 £, 2305

Street, Careson, Californiz 90745

{Council Member Davis-Holmes reentered the meeting at 8.27 P M.}

Bob Levenson, 211 E. 222" Street, Carson. Californis 90745

Kevin MeCall, Carson Hich Schoo! Foothall Coack

e
B

Diavid MeHweh 2718 ¥ Madisor Street, Carson

Roberie with Spanisk transtator, 1415 235tk Street, Carson, Californis

Peter Estrady. 24418 Marine Avenue, Carson, Californis 98745

Scott Rogue, 753 N, Armel Drive, Covina, Califernia 91722

Hichard DeMello, 17048 Benbow, Coving, California 91740

JE [boe Holiday, 678 W. Heber Street, Glendors. Califernia 91741

David Crow, 5060 California Avenue, No. 1150, Bakersfield. Californis P00 _
Submitied letter dated April 29, 2014 to the City Clerk for distribution i the Mavor and Council Members

s ki1 3 £ % 7t £ 1 ey
Richard Hernandez, 108 W, 226™ Plgce. Carson. Californis 90745

Vircinia Derowx, 341 E. 220" Street, Carsen, Californis 90745

Dravid Englin, 1060 M. Alameds, Los Anveles, California S0817

Pastor Josh Canales op behalf of Pastor Isasze Canales, Mission Fbenezer Familv Church. 415 W,
Torrance Sireet, Carson, California 90745

Elizabeth Warren, Box 768, San Pedro, Californiz 90733

Amndrew Bavig, Sr., 357 E. Centerview Drive, Carson, Californiz %0746

James Fritz, 1625 E. 218" Street, Carson, Cabifornia 99745

Joev Cinco., 405 W, 2350 Street, Carson, California 90745

Amir Zendehnoum, 11346 lowa Avenue, Los Anoeles, Californiz 00624

Michael David

WMizle speaker, 217 Hurlev Avenuve, Carson, California

Carson Ciy Council
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saktvador Carille, 1053 East Renton Street, Carson, California 96745

Al 854 .. Mavor Dear announced that he would allow three ad{mmmi speakers n opposition of the
moratoriurm then the supporiing side would have a chance o st

Christine Ballev, 1025 W, 196" §.gs Apoeles, Caldorpia 90248

. v T _® ] e ] ~t Ly = b
Antopio Valades, 1250 E. 222" Street, Carson, California 90745

derald Alvarado Nunag, 22419 Marine Avenuve. Carson, Californis 90745

Sergio Alvares, 1229 ¥, W, Anahein Street. Hlarbor Oy, California 9497110

an

The foliowing persons off

f commrents e suonart of Connell Bew N, %

Maie spealier
Provided bandout to the City (“Em"i entitled, “Impeach of Fracking Bastards and Fracking is Genocide™.

Female spealier, Carson, Califormia

Lavends Brown, 1367 L. Fernreck Street, Carson, California

Margurite A, Carter, 1§805 Grambling Place. Carson, Californis 00746

Mamic Burleson, Carson. California

Lavren Steiner, 1725 Clear View Drive, Beverly Hills. Californiz %0216

Kent Minauks

Maie speaker

Latrice Carter, Carson. California

Iravid Fields, representine Societv of 8t Vinecent de Yaul, 218 North Avenue. No. 21, Los Angeles
Cafifornia 98031

K L Miller, Chair of California Democratic Parties Environmental Cagens

doe Galliani, 668 Calle Miramar, Redondo Beach, Californis 59277

Wendy K. Howlett, 19421 Kemp Avenue, Carson, Californiz S0746

Faye Walton, Carson, California 90746

Josenh Roberts, Carsen. Califernia

Glemn White, 750 . Carson Street, No. 84, Carson, California 90745

Carson City Council
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Faren Edmond, Carsen, Californiz

Shasron Macleod

e

ey LiBvis FreE TE M IOCng al 4

Hemale speaker, Los Anoeles County resident

{Council Member Robles exited the meeting at 2:42 P ML)

Patrice Lellewr, Carson, Cakiforniz

by

Freewnnn Watkins, 840 F. Curens Dirive. Carapg, £

Ay Yuelapwan, regresenting Food ang Waler Waieh

’

{Council Member Robles reentered the meeting at 9146 P M.
(Council Member Diavis-Holmes reentered the meeting at ©:48 P.M.3

Wallker Foley, representing Food and Water Wateh

Tw'lHeshs Brown

Diel Hufl, 8568 B, Meadbrook Street, Carson, Californis 90746

Male spealker. Hermosa Beach, California

AL 95T ML, Mayor Dear announced that be would allow three additiona! speakers.
Liz Diliard
Al Satler

Dr. Barbars Pabmer, 1528 Cyrene Dvive, Carson, Callfornia 90744

The following persons offered comuments in onposition of Council item Mo, 2

desus Grifhith, Carcon, California

{Council Member Gipson exited the meeting at 10:01 P.M.

Kevin Norton, Assistant Business Manager, representine IBEW Local 11
(Council Member Gipson reentered the meefing at 10:04 P.M.)

Gary L. Cook, 1111 West James M. Weod. Los Anoeles, California 90015

Funice Langford, 1494 E, 228", Carson, Californiz 90745
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tenacio Ramirez, 1507 E. Carson Street, No. 88, Carson, California 90745

Bavmond Robaso. 243 . 220" Street, Carson, Californie 9074

i’ ey R P,

Alwesis Clarie 17916 TamelT Avenue, Carson, California 90745

Tommy Fe'evae, Carsen, Californis

Jdessica Caniapan, 555 E. Carson Street, No. 52, Carsen., California 90745

Dermon Cabs, 417 MNorth Maorie, Compton, Califormis 90220

Jobn Midchell, Carson, Californis

Walter Neil, Chairmar of the Board, Carsen Chamber of Commeres

Mir. Montoz, 548 E. Pacific Street, Carson, California 90745

g Hendon, 98] Corporate Center Dirive. Pomena, Californiz 1748

Drap Kurte, Bakersfield/Kerp County resident

{(Council Member Robles exited the meeting at 10:22 P M)

Gary Kennedy, Carson, California

Framk avala

Tom Demoore

Tim DeBarr
Male speaker

Hugo Rivere

Pavid Canedg, 21702 Acarus Avenue, Carson, Californiz 00745

{Councii Member Robles reentered the meeting at 10:28 P.M.)

_arson business owner

Jeif Thavis, La Habra, California

Maicecta Williams

Shenae Warren, 19003 Nestor Avenue, Carsen, Californiz 96746

Unotficial Until Approved By
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Piiar Hovos representing Watson Land Companv, 22010 Wilmmeton Avenue, Carsen, Caiiforniz
90745
Provided a copy of a letter from Children’s Hospital dated April 25, 2014, to the Mayor and Council

Bill MeFarland, Heman Resource Manager, Occidental Petrolenm

Georoe J. Mibisien, 355 8. Grand Avenue, Los Anseles, California 00077

Joe Sellivan, 100 7. Carson Street, Pasadens, Californiz 917163

Dravid Clond, Hawthoroe, California

{Mavor Pro Tem Santaning ewited the mestix

g

Exare Tombind, Lone Beach, California

(Mayor Pro Tem Santaring reentered the meeting at 10042 P W5

Michael Scott, Huniington Beach, California

Manuel Hernandez, South Los Anoeles, California

Julio C. France, 1238 W, 127" Street, Lo Angeies, California %0044

Steve Ramirezs, Local 11 IBEW union member

Renald Becerra, 5355 N. Persimmon Avenue, Temple City, California 917860

Morean Karr, Whittier, California

sharmaree Davig, Pasadens. California

Pat Stewart
Viale Spealcer
Gary Parker

Mitch Ponee, Long Beach, Californis

Larry Lapgford, Carsen, California

Greg Jensen, Long Beach. California

Bill Baxter
At 10:537 P.M., Mayor Dear closed the Public Hearing.
City Atiorney Wynder summarized the staff report.

Carson City Council
Aprit 29, 2014,

PAGE 1],

- d
P

)
{



Unofficial Until Approved By
City Couneil

RECESS;
The City Coupcli was recessed at 10:57 PV, by Mavor Dear

RECOMYENE:
The City

present,

i.oov BMavor |

i omembers previously noted

ouncit was reconvened af 1118 P

roowith

City Clerk Gause noted the following:

Couneil Members Present:

I oLaear.

yor Pro Term Elto Santarna,

= A lhert B

IEINNeT (ks

Counncell Membery Absent: None

Orther FBlected Gfficials Present:
Dronesia Gause, City Clerk and Karen Avilla, City Treasurer

Orther Elected Officials Absent: Mone

Also Present:

Jacquelyn Acosta, Acting City Manager, William Wynder, City Altorney; Sunny Soltani, Assistant City
Attorney; and Kathy Phelan, Special Counsel, and staff: '

Bruce Barretie, Interim Assistant City Manager, Cedric Hicks, Director of Community Services; Barry
Waile, Acting Director of Community Development; Gilbert Marquez, Acting Dhrector of Public Works;
Robert Eggleston, I'T Manager; Glenn Turner, Computer Systems Support Technician; Lisa Berglund,
Principal Admirnistrative Analyst; Syivia Rubio, Council Field Representative; Regina Ramirez, Supervisor,

~

Community Center; Joy Simarago, Deputy City Clerk; and Volanda Chaver, Senjor Clerk

City Attorney Wynder commented on the goodwill among opposing views. He announced the overall
process was initiaied by Council Member Robles due to concerns raised in the nature of the business of
Oceidental Petroleum, He continued to clarify that & moratorium does not permanently ban anvthing; it is
an epportunity to study important issues. He sumumarized the staff report io clarify the purpose of tonight’s
meeting was to analyze the 10-day report findings: 1) Identified questions regarding the risks of oil and gas
drilling and/or the use of well stimulation technologies which could raise public health, safety, or otherwise
environmental concerns, 2} issues include the study of the activities involved in oil and gas production on
existing wells; 3) Identified regulatory or enforcement gaps in the Carson Muonicipal Code, State law
permits 1o extend the moratorium for the first time for a period of ten months and Gfieen days which when
combined with the initial 45-day period equals one vear.

City Attomey Wynder requested that all staff reports, beginning with the initial report, all actions oral and
written communications that the Council received in opposition and support formally be entered into the
record and made part of the administrative record.

Mayor Dear ordered all said documents made part of the record, with no objections heard.

Carson City Council
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City Attorney Wynder announced that the City received a letier today from the Law Firm of Latham &
Watkins advising the City that Occidental Petroleum has committed to 2 particular method of oil and gan
drilling. He clarified that the City was not targeiing 2 specif

stated the ovdinance was over tweniy ves

update the ordimance even though the ¢

project,

s ol and the me

the moratorium was ciivwide. He

coutd do soowithout i

City Attorney Wynder introduced the lawyers from his office who have worked extensively on this issue,

Clany ] N S PO
wEieCial TEYY BOIiain:.

AL 1136 P M., Mayor Dear announced that the meeting has reached the deliberation session,

nan done and would do. He
: g do with the Oxy Project even though most
speakers referred (o the Oxy project. He reiterated what City Atiorney Wynder stated earlier regarding the
moratorium which bas abselutely nothing to do with the Oxy Project or the FIR Process which was
continuing and not halted by the moratorium. Also, the moratorfum was only for 10 months and 15 days.
He has seen fiyers being disseminated with misinformation to residents. He stated that he has not formed
any opinions on the Oxy Project, neither for nor against thus has not disqualified himself from this item. He
referred 10 a meeting he attended in downtown Los Angeles; and prior to his departure, he was advised bv a
uniion leader that if he did not oppose the moratorium, they would find another candidate to run against him,
He quoted s hero, Emilianc Zapata, “Prefiero motir de pie que vivir de rodias” and wransiated means, “}
vrefer to die standing than live on my knees.” He referred 1o a letter from the Law Firm of Olsen and Burg,
Uxy’s other attorney, which stated that it was their position that any City proposed regulations of oil and gas
activities are preempted by the State.

Miain Motion
RECOMMENDATION for City Couneil
i CONBIDER and PROVIDE direction.

ACTION: WITH FUTHER READING WAIVED, it was moved to ADOPT by 4/5ths vote
Urgency Ordinance No. 14-15381, “AN INTERIM URGENCY ORDINANCE OF THE CITY OF
CARSON, CALIFORNIA, EXTENDING THE 45-DAY MORATORIUM ESTABLISHED BY
ORDINANCE WO, 14-1534U, ON THE DRILLING REDRILLING OR DEEPENING OF ANY
WELLS WITHIN THE JURISDICTION OF THE CITY OF CARSON THAT ARE ASSOCIATED
WITH OIL AND/OR GAS OPERATIONS, AND DECLARING THE URGENCY THEREOP,” 1o
ensure the public healih, safety to and welfare is protected during the period of the extension for a
period of 10 months and 15 days on motion of Council Member Robles and seconded by Council
Member Davis-Holmes.

Diuring discussion of the motion, Mayvor Dear agreed with Council Member Robles but added that he
supported Development Agreements to protect the people of Carson. He reiterated that the
moratorium was on oif drilling and Carson sits on two oil fields which would be absurd 1o stop
drilling in Carson or across America. e was completely against fracking and believed that any
Dievelopment Agreement entered into with the City should clearly state that no fracking would

Carson City Council
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oecur; he would vote no on the extension of the moratorium. The City could use the Developmeni
Agreement process whick the City has control ever and could be enforced through court to create
toois and resources for addressing the contarnination within the City: he sugpested a 350 million
bond or trust account be established 1o profect residents: :

relopment Agreernent and o contract
nave the authonty to prohibit fracking where a City ordinance was i mphed by State law. The
Prehminary Hpvironmental Impact Beport wae distributed 1o and reviewed

Council,

the Mayor and

Mayor Pre Tem Santaring thanked Council Member Robles for the facts shared and citizens for
staying lafe; he added the Development Agreement would guarantee for o fair share fo profect the
citizens.

i

Covreil Menibe

shies; she siated that she was slected 1o

SREEON. LAY Bas nol reierenced the

her concern was if the moratoriurn was not passed, then the Brevelopment Agrecment would not be
able 1o be enforced and directed her question to the City Attorney.

City Attorney Wynder replied that if the moratorium was not extended it would expire on May 2,
2014,

Council Member Davis-Holmes further stated if passed, the moratorium could be cancelled. She
referenced the Carousel Tract issues due to oil companies; the moratorium had nothing to do with
jobs. Directed the residents to vote for someone who had their voice: and stated that she was elected
i protect the residents of Carson.

Council Member Gipson expressed empathy for Council Member Robles; he acknowledged
recelving numerous emails from both sides. He asked City Attorney Wynder if the moratorium does
not receive sufficient votes and do we stili have control over the project.

City Atiorney Wynder shared their considered opinion that the moratorium does not affect the FIR
Process.

Council Member Gipson asked what the projecied time frame was,

City Attorney Wynder consulted with staff and the period was three (o five months from today. He’
addressed the issues if the moratorium expired then a two-fold process would occur. Staff would ask
Council 1o rescind the minute order to direct staff o no longer negotiate » Development Agreement
and fo direct staff to negotiate contractual terms, important note the Development Agreement only
applied to single project, not citywide. If Council was of mind to updaie the current ordinance and
regulatory scheme, any application received prior to final approval would be processed under
existing law. The EIR report would be heard before the Planning Commission, then the Council
before a Public Hearing on the certifieation process; the Development Agreement would be brought
before Council for public consideration and a formal action by Council to be approved and the
Development Agreement would vest the righis to the parties and impose conditions. 1 the
moratorium were fo be extended, the only part of the process that would not move forward would be
the Development Agreement. Staff would request additional studies, the assistance from scientific
experts, other consuliants, reach out io oil industries, Chamber of Commerce, homeowner
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associations and a new |0-day report would need to be issued prmr o Pxpﬁ'&i‘mn of the existing
moratoriim th T3 S{af would ﬁk{}ﬂ@{‘ B{}(‘L}f\iﬂ e Oi‘ﬂmﬁ:ddﬂﬂﬂ‘s for ¢ Counecil? s congidge eration.

Lounct! M Uiy Attorney Wynder A discussion ensy -
Miember © 2y Wynder wherein Councii Member Gipson reguested clarification
about the pm}ﬁm ot émaﬂvmg fracking and could 2 no fracking stipulation be added to =
Development Agreement. City Attorney Wynder confirmed that legal representation from Uxy and
fromn the City Aftorney’s perspective was that there was to be no fracking, however, City Attorney
Wynder would prefer to have the langoage in writing and the project description amended. The
Development Agreement would be negotiated between parties and if agreed, may be other well
stimulation ischneologies studied which have not been explored per the minute order.

e among

e T /* A
AL LA A

Apsil 340, 20

Mayor Drear reopensd the Public Hearing,

Creorge &, Mihisten, Latham and Watking

Confirmed Council Member Gipson’s understanding that no fracking would be used in this project
and further agreed not to use other well stimulation methods and Oxy was willing o put this in
writing as a commitment for Occidental Petroleum.

(Council Member Davis-Holmes exiied the meeting at 12:47 AM., on Wednesday, April 3¢, 201 4
€ ouncil Member Gipson
Stated that based on what the City Atiorney stated, if the project moved forward, the City needs
protection and a Development Agreement would need 1o be negotiated and the City not surrender ite
authority over the project.

(Council Member Davis-Holmes veentered the meeting at 12:48 A M., on Weanesday, April 30,
20145

Letielz Oriega. Carsen, California
Stated that even though there was no fracking in the Carousel Tract when the telephone company
dug into the ground, oil arose. She was of the opinjon that drilling still has the same effect.

At 1249 A M., on Wednesday, April 30, 2014, Mayor Dear closed the Public Hearing.

Council Member Gipson stated that the Carson City Council was extremely supportive (o the
Carousel Tract and was not of the opinion that the Gxy Project was the same. If the moratorium
does not pass tonight, then safe guards need fo be in place. He requested that the City Attorney find
out how many jobs would arise from the pmj@ct if approved. City Attornev Wynder did not have
the information readily available

Mayor Pro Tem Santaring requested the Public Hearing reopened.

At12:51 A M., on Wednesday. April 30, 2014, Mayor Dear reopened the Public Hearing.
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Mayor Pro Tem Santarina asked Mr. Mihisten if the issues of mpact to air guality, water quality,
water use and impact to wildlife have been addressed.

Lreoree J, Miblsten, Datham and Wathins

Un behalf of Occidental Petroleum. they a ve addrassed thorowghly i the
environmental review procegs, in the contexi of the negotations of the Lievelopment Agreement, and
the hitigation measures be included as enforceable obligations.

eed that all igsues would be

Mayor Pro Tem Santarine expressed comcems if risks to the environment arose such

iy

transportation, drilling, pumping, and disposal activities,

Exeorge J. Mibisten, Latham and Watking

> that all actvities would be addressed throug
measures with respect o those . become
enforceable by the City.  He would expect that the
ensure compliance as the project procesds.

fotne e

b
1tk

part of the mitgation prog

Wone an envionmental moniior o

Council Member Robles asked about acidization or use of other stimulante.

George J. Mibisten, Latham and Watking

Responded that acidization was not anticipated in this project; tully compliant with SB 4.
Legislation was passed last year, SB 4 defining well stimulation techniques and agreed that they
would 1ot use those technigues at this facility.

Councii Member Gipson confirmed with Mr. Mihisten that the Ciry would not expend any of the'

laxpayer’s money to hire a consultant; the expense would be paid for by Geeidental Petroleur.
e ; 1 i ;

Adlen Smoith ‘
Fxpressed concern that Council was discussing a contract when the purpose of tonight's meeting
was solely 1o extend the moratorium.

At 1257 AM., on Wednesday, April 30, 2014, Mayor Dear closed the Public Hearing.

Mayor Diear inquired if there was a legal problem with the City enforcing a Development Agreement
that would include no fracking at any time during the life of the project, to include & bond or fees
coming to the Carson residents to guarantee that Occidental complied with the City, if any drilling,

City Attorney Wynder confirmed no problem would arise provided all issues were negotiated and
binding commitments to each other were properly documented of all enforcement tools and

ultimately the Development Agreement would be enforceable according to its terms.

Mayor Dear asked if Occidental or other company would conduct il drilbmg at the proposed site
without a City permit and/or without a Development Agreement,

City Attorney Wynder stated that it would require the review of the terms of the current status of
their specific plan was and whether it had expired.

Carsen City Council
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Mayor Dear stated the 20-year time period had expired.

E?ﬁ”ﬁ?f"?? ;

S YL B

T v o3 1 f;
Dwas recessed at D01 AN on Wednesds

LA 2014, by Mavor Dear,

1

The City Council was reconvened at 1:0
members previously noted presens

& AL, on Wednesday. April 30, 2014, by Mavor Dear. with all

City Attorney Wynder consulted with staff and legal counsel undersiood that the particular
applicant’s vested ﬁgh% o drill had expired, ﬁswﬁ\;ﬂ—*z; the existing specific plan on the site grants. the

ﬂgn* ter drill as a

disoretion 1o 4

i AN _— o y
roof the right of zome. R

ific plan was 3
ouncil may amend the specific plan o prohib:
¥ & new Llevelopment 4 Cwineh would
irrespective of whatever land use amendments council may enter into, TE WETE rmvanmg;m 'i"
the City in developing and n%mmwm a Development Agreement and ad.‘mr%*“ ees to the applicant in

zl.(.ar,‘
negotiating a Development Agresment.

Mayor Dear thanked City Attorney Wynder for the confirmation,

Council Member Davis-Holmes inquired if negotiations transpired, how would she ensure that the
bond agreement be 2 part of the Development Agrecment.

City Atiorney Wynder stated that it would be negotiated as part of the Development Agreement,
mutually agreed to by the parties.

YVoie on Mailn Motion

The motion failed to carry by the following vote:

Ayes: Council Memb r Davis-Holmes and Council Member Robles
Moes: Mayor Dear and Mayor Pro Tem Santaring

Abstain: Cﬁunml Member Gipson

Absent: MNone

Council Mermber Davis-Holmes asked the City Attorney if it was appropriate o request the City
ordinance be developed to ban all fracking in the City of Carson.

City Attorney Wynder stated that it would be appropriate to request the topic be agenized at a future
City Council meeting. '

Council Member Davis-Holmes requested to be a topic on 2 futare City Council agenda.

Mayor Dear concurred with his colleague and directed staff 1o add item to the agenda at the earliest
opportunity io ban fracking which was hydraulic fracturing i the City of Carson.

Carson City Council ..
Aprit 29,2014
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A discussion ensued regarding other stimulation methods including acidization and the earliest date
staff would have report available.

‘E_i NE*?N%E—E‘E T BUSY

NESS (Mone;

\5’@@@@1@; NESS DESCUSSION (None) s
NE&’ @F@m&ﬁi@%ﬁ READING (None) /f'
y
&
COMOTLTE W"%}??I F}%@;Ak, COMMUNICATIONS (MEMBE ﬁ%‘iﬁ% é{}ﬁ}%?‘ THE PUBLIC A

The public may a‘a‘& tmv time address the members of ﬁ:ﬁ@ ity Covnell/ Housin
A Y 0§ BBy mﬁﬂ‘“ within ihe mﬁﬁéa’mm af "
soeney. Mo action ma Efmz EI&%” ;

reguested fo it thel

At 112 A M., on Wean@s@m /ﬁm\w 30, 2614, Mayor Dear reopened Oral €
Public

o S
Diane Thomas

Thanked the residents of the City of Carsan wh@ came to voice théir concerns; thanked Council Members
Davis-Holmes and Robles for an outstandinghjob. /

5

Wiale speaker /
Thanked ﬂommi Members Davis-Holmes and Robi&\

Lﬁmm T artey

and c»:mtmumgb o win, Ei‘ldﬂk&d Ccuﬁ Nembf”" Rmﬂm and C%{unu. Memﬁ@ Lmvzwhoimes %m an
outstanding job, g

4 AN
Female speaker /// N
Thanked the City Attomey ang staff for an outstanding job and was happy i%xr\thﬂr representation but she
was soiry that not all the C il Members followed their recommendations and syidelines.

\\z

Robert Eesley
Agreed with the previous speakers and thanked Council Members Davis-Hobmes ats Robles for their
courage. He wag tional drilling;
stated his defingsion and if the oil companies chose to not abide. the City Council had no recoulge.

Thanked Council Members Davis-Holmes and Robles; reported that in 2011 or 2012 the Mayor camép her
cwners Association meeting, Dominguez Hills Village, to talk about drilling that would be benefi
e commumity which prompted her to conduct research; coniacied the Mayor’s office but did not recaive
response and should have known the outcome.

Carson City Councif
April 29, 2514
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APPOINT a chairperson to each City Council Commitiee. /

. y
AC?N@N: it was moved to creats an Ad Hoc Advisory Committee of the City Coungll relative
10 ﬁh@“‘&@%ac‘i%{m of the next Assistant City Manager on metion of Dear, seconded E’}},;f*’fiﬂ%}i@:«: and
unanimobsiy carned by the fnllowing vote:

»\ 7‘

Aves: “Mayor/Agency Chairman/ Authority Chatrman Dear, Mayor Pro S em/Agency Vice
Charman/Authority . Viee  Chairman Santarina, C@umgz%{ Member/Agency
M ef&@{bewﬁu‘ziwmfg«' Commissioner  Davis-Holmes, C,\lm;;ffcéé Member/Agency
Memﬁ@/ Authority  Commissioner  Gipsern,  and  Cduncil  Member/ Agency
Memberhsuthority Commissioner fobles

Moes; Mone \\ // '

Abstain: Mone \ yd

Absent: Mone N 'l

.

%, &
Mayor/Agency Chairman/Authorty Chairman Dear appoinied Mayor Pro Tem/Agency Vice
Chatrman/Authority Viee Chairmahﬁ%anmfma and Cougcil Member/Agency Member/Authority

Fraimities who both accepted.

It was moved ratify the Mayor’s appoinbments /Qﬁ/ motion of Dear, ssconded by Robles and
unanmmously carried by the following vote: " S

Ayes: Mayor/Agency Qhairman/’ﬁiu{h{}m;?\ifhaji-rmam Dear. Mavor Pro Tem/Agency Viee
Chairman/Authority  Vice/ Chairm n Santarina, Council  Member/Agency
Member/Authority  Corpfinissioner  Dgyis-Holmes,  Council Member/Agency
Member/Authority  Cdémmissioner Giﬁ%i’ls and  Counctl  Member/Agency

Member/Authority Ei}gfmmﬁssécmm' Robles \
Noes: Mone yd R‘k
Abstain: Mone f “

Absent: Mone / .
Ve
PN NG, (22) CONSIDEFRATION OF CITY-AFFILIATED ORGANIZATIONS {CITY

S,

Item Mo, 22 was |
2014,

ard after Council Ttem Nos. 21 and 25 at 12:37 AL, on *“%ednesday, May 21,

5

RECOMM

/ |
1. Wiayor Dear to REAFFIRM, RE-DESIGNATE and/or DESIGNATE delegates and aliernates
to the City-Affiliated Urganizations listed on Exhibit No. [, respectively.

NIDATION for the City Council:

ALCTION: Mayor/Agency Chatrman/Authority Chairman Dear ordered liem No. 27 azontiid.
imniil further notice, with no objections heard.

ITEM NG. (23) CONSIDER ADOPTING ORDINANCE NG 14-1540 BANNING HYDRAULIC
FRACTURING, COMMONLY KNOWN AS "FRACKING," OR ACIDIZING
IN CONJUNCTION WITH THE PRODUCTION OR EXTRACTION OF OIL,
GAS OR OTHER HYDROCARBON SUBSTANCES WITHIN THE CITY OF
CARSON (CITY MANAGER)

Carson City Council
iey 26, 2634
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ftern No. 23 was heard after the Break at 11:06 P.M.

City/Agency/Authority Attorney Wynder summarized the staff report.

f’f"ﬂmr*’?

Sgency  Member/Authority . Commissioner

e reported that he received letters 1 opposition o the drafl or dm&nu and further stated that he
addrassed the concern raised by

one of the apnGnRents a=aly g with inverse ciajms,
RECOMMENDATION for E:i‘;zu City Council:

CONSIDER and PROVID

It was moved , ; vt hare all ne
pmrnediatety cormence & complete and comprehensive ¢ and update owr Municipal Code
regarding oil and ges exiraction and that we also siudv and emcm, s all modern dav drilling issues
and applications; 2} Direct staff and the City Atiorney to return to the City Council with these
comprehensive amendments to the City code within the next 90 days; and 3) If for any reason the
amendments were not ready in 90 days |, then provide 2 full and detailed explanation and status
report brought back in 90 days on motion of Robles and seconded by Davis-Holmes.

ang

During discussion of the motion, Council Member/Agency Member/Auvthority Commissioner Davis-
Holmes offered a fnendly amendment to the motion as part of the Code amendments requested that
staff and the City Attorney have at least two workshops with the community 1o receive commurity
mput feedback on the proposed amendment and make it perfectiv clear that the proposed amendment
contain & ban op fracking and the use of other stimulants or acidizing consistent with the SB 4
definitions which was accepted by the maker and the second of the motion.

George Mihlsten, representing Latham & Watking LLP on behalf of Oxv Petroleum

Upon inguiry, Mr. Mihlsten clarified that the Oxy project could proceed without fracking and
without well stimulation as defined in Senate Bill 4 and as indicated in their letter disagreed with the
City Attorney that there were legal infirmities with a ban on fracking but moving forward do not
need fracking for their project and fracking and well stimulation was not involved in their project.
He further stated that the issues with respect 10 the pr oposed ban were broader than their project and
comments made by legal counsel and others with respect to it deal with those fundamental issues
that were not related to the project itself,

Upon inguiry, City/Agency/Authority Attorney Wynder clarified with Senate Bill 4 that there was no
preemption to the City and would regulate.

Council Member/Agency Member/Authority Commissioner Gipson requested the City Attorney to
clarify with SB 4 1f would preempt anything that the City was doing regarding this time today.
Whereupon, City/Agency/Authority Attorney Wynder believed that there was no precmption and
would regulate.

IMayor/Ageney Chairman/Authority Chairman Dear clarified for the record that ltem No. 23 was
continued under the main motion and additional work was needed as outlined by Council
Member/Agency Member/ Authority Commissioner Robles.

Carson City Council

: s Wiay 24, 2014
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Mayor/Agency Chairman/Authority Chairman Dear clarified that the maker of the motion was
continuing Itemn No. 23 indefinitely and instead directing staff to bring back further action which the

maker and seconder of the motion concurred.

5

The motion, as amended. was unanimously carried by the foliowing vo

Aves: Mayor/Agency Chairman/Authority Chatrman Dear, Mayor Pro Tew/Agency Vice
Chalrman/Authority  Viee  Chairman  Santaring,  Council  Meraber/Ageney
Member/Authority  Commissioner  Davis-Holmes,  Council  Member/Agency
Member/Authority  Commissioner  Cripson.  and  Council  Member/Apgency
Member/ Authority Commissioner Robles

Moes Hone

A None
MNone

B 11028 P, Mavor/Agency Chairman/Authority. Chairman Desy reopened Oral (

]
Members of ths Public,

f’fered the
Referred to C@ﬁﬁci Ttern MNo. 7 for &
Member/Agency

\Tqi}owmg comments: 1) Offered comments in support of Council ftem Nos. 3
- video preseniation but had technical difficulty. Wh, eupor Council

COmMIRILCS ‘H‘zé}f‘*

“another itemn until

temnber/ Authority Commissioner Gipson requested to move i@rw@f
7

technical difficulty wNmivcd

FTEM NG, (24)

Q@N\%‘E&}&E{ RESCINDING THE COUNCHL BE@/ SION TGO NAME THE
@AE@%@%‘@@I MIINGUEZ ROOM AFTER KAY / CALAS (CITY MANA GER}

M/m"

4

ltem Mo. 24 was heard after Wednesday, May 21, 2014,

¢
P

f‘ Item Ne. 22 at 12:33 A
City Manager/Agency Executive Dl?@*&»iorfAmh@ rity s
statf report and recommendation. \\

RECOMMENDATION for the City Council: <

&
i DISCUSS and PROVIDE difeﬁ%wﬁ. .

S
p
ACTION: It was moved to i‘%ﬁ@ the March 1€, Z{Beii\a@tmr of ine City Couneil naming the

Carson Dominguez Senior E—?Xaf the Community Center afteiKay A. Calas and keep Kay Calas
letier signs exactly to ﬁn m the way it is on motion of %a‘i‘i{arma seconded by Dear and
unanimously carried by fc foliowing vote: \\

N

Aves: Mayor/Agency Chairman/Authority Chairman Dear Javo;\%o fem/Agency V
Ahairman/Authority  Viee  Chairman  Santaring,  Council ™ Member/Agency
Member/Authority  Commissioner  Davis-Holmes, Council ember/ Agency
Member/Authority  Commissioner  Gipson, and  Council er/Agenecy
Member/Authority Commissioner Robles

I ; None K‘\

A Abstain: None \\\

Absent: MNone

‘ :"'-;\ . Carson City Counctl
C May 26,2014
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JURISDICTION | RESIDENTIAL COMMERCIAL PUBLIC PUBLIC ROADWAY
SETBACK SETBACK INSTITUTION | SETBACKS
SETBACK
Huntington 1008, OO 300 254,
| Beach ;
Bakersiiaid 5001000 1 BOO-1000 COOR. ThE
depending on ciass | depending on class |
of permit, with @ of permit, with &
TOOR. mirirmurs TO0% mindrmum
sethack from sethack from
dwelling not dweiling not
incidental 1o drifing ncidental 1o driliing
Venture County | BOOR undess waiver | SO0 unless waiver | BOOR 100t
ispued- 1008 min fssued- 1008 min
Sants Barbars S04 2008, 2OOH 2008
County {from resdence ng!
e L R T S
Signat Hil 100 1008 3008, 758
Santa Fe J00f. except in 35-300 ft depending 3005
Springs certain o Zoning
circumstances- 100
ft. minmum
Urange County | 150t Warles widely on 300H. 150-210% with
zoning provigions for ;
different setbacks
baged on width of
public streets
San Benito S00f. 500f 5004 500fL (100t from

County

county road or state
by}




w

Additional Studies, Reports, and Other Written: Materiale Can Be
Founo at:




City of Carson Oil and Gas Update (with Tracked Changes)
Dated April 7, 2015, Same as ltem 1A which Can Be Found at:

nttplicl.carson.ca.usicontentffiegsindfs/olannino/olicodeupdate/

LitvolCarsonl Code-Combined-D4077 5 peld




