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Assistant City Attorney Chalffin pointed out that the Planning Commission has the
discrefion to make a recommendation for a shorter sethack and explained that
lessening that distance would likely require added mitigation measures: and stated that
the Planning Commission could direct staff to return with language that raduces that
setback.

Commissioner Brimmer requested a copy of this evening's power point presentation.
She urged staff to meet with all interested parties before the next meeting. She
requested that the PA's scope of work be broken down and clarified: and noted her
belief that in order to save money, a qualified planner could be assigned the duties of a
A,

Commissioner Schaefer asked if there have been any violations recorded on the current
operators in Carson and i 30, what has been done about those violations.

Commissioner Verrett asked if the draft ordinance will be sent to DOGGR and other
regulatory agencies for input. :

Chairman Faletego asked what would happen if no PA is required.

Planning Commission Motion:

Commissioner Gordon moved to continue this matter to May 26%; to direct staff to
answer the questions posed this evening; to return with two options for the PA, to
eliminate or reduce the power/authority. (This motion was ultimately rescinded.)

Commissioner Verrett seconded the motion.

Commissioner Brimmer expressed her belief the motion needs to have clarity and
asked if she is able to submit further written questions for staffs consideration.

Assistant City Attorney Chaffin noted the consultant will not be available on May 26",

By way of a substitute motion, Commissioner Verrett moved to continue the maiter: and
that the discussion and motions be broken info segments until the Commissioners are
satisfied with each section. This motion died due to the lack of a second.

By way of an amended motion, Commissioner Gordon moved to continue this matter to
May 12" that this avening’s questions/concerns be addressed: that the ordinance be
tallored to Carson and not a consolidation from other jurisdictions; and fo return with two
options for the PA - to eliminate or to reduce the power/authority.

Commissioner Verrelt reiterated her desire to see each section faken in an organized
fashion.

Chairman Faletogo seconded Commissioner Gordon's amended motion.
Assistant City Attorney Chaffin asked if the motion includes setback issues.

Commissicner Gordon stated it should, yes, that it is o direct staff to address reducing
that setback from 1,500 down to 500 feet, or scaling it downward. He added that there
should be communication with all affected businesses in Carson; and that the Planning
Commissioners submit any further questions in writing to staff.

Chairman Faletogo noted his support of reducing the sethack to 800 foet,

Mr. Perez asked that any written questions be submitted no later than next week so

they can include the answers at the May 12" meeting.
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Commissioner Verretl asked for further clarification on the pipeline, transportation and
storage issues,

Assistant City Attorney Chaffin noted his understanding of the motion as follows: to
continue this hearing to May 12" staff is directed to return with alfernative language fo
either eliminate the position of the PA or significantly reduce the authority of the PA:
stalf is directed to return with language setting up a 500-foot setback for residential uses
instead of the 1,500-foot setback; that there can be a scaling down involved, up to 1,500
feet, the closer one is fo residences, the more requirements necessary, and that the

Planning Commission is to submit within the next week any questions they have.
The amended motion passes, 7-0 (absent Commissioners Diaz, Goolsby).

(Commissioner Brimmer departed the meeting after the motion.)

Assistant Cily Attorney Chaffin suggested incorporating all the public testimony and
Commission comments that were offered this evening for Zone Text Amendment No.
19-15 as if it were staled for this item: advised that staff does not have any additional
publications or report to offer on this matter; and he suggested the hearing be
opened/closed for public testimony. He added that all items posted on the City's
website related to this matter have been printed out and are available at this evening's
meeting.

11. CONTINUED PUBLIC HEARING
B Zone Text Amendment No. 20-15
Applicant's Reqyest:

The applicant, city of Carson, is requesting the Planning Commission to consider
adoption of an Ordinance prohibiting hydraulic fracturing (“fracking”), acidizing and any
other form of well stimulation, and the associated CEQA finding of a Class 8 Categorical
Exemption under CEQA Guidelines §15308 for properties. The properiies involved
would be citywide.

Staff Recommendation:

Continue.

Chairman Faletogo opened the public hearing. There being no further input, Chairman
Faletogo closed the public hearing.

Planning Commission Maotion:

Commissioner Verrett moved, seconded by Commissioner Schaefer, to concur with the
altorney’s direction, continuing this itermn to May 12, 2015. Motion carried, 6-0 (absent
Commissioners Brimmer, Diaz, Goolsby).

12, WRITTEN COMMUNICATIONS None
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PLANNING COMM

ISSION STAFF REPORT

CONTINUED PUBLIC HEARING: April 14, 2015

SUBJECT: Zone Text Amendment No. 19-15
APPLICANT: City of Carson
REQGUEST: to consider adoption of a Comprehensive Undate of

the City's Cil and Gas Ordinance Regulating
Petroleum Operations and Facilities, and a finding of
a Class 8 Categorical Exemption under CEQA
Guidelines §15308

PROPERTY INVOLVED: City-wide

COMMISSION ACTION

___ Concurred with staff
____ Bid not concur with staff

_ Other
COMMISSIONERS' VOTE
AYE NO AYE NO
Chairman Faletogo Gordon
Vice-Chairman Plfion Saeny
rﬁimm@a" Schaefer
Diaz ' Yerrett
Goolsby
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Introduction

This staff repart includes the most undo-date varsion of the nroposad (8 ged
Gas Code. A redline version of the code is attached which identifies all changes
as compared o the version included in the February 24, 2015 staff report, refer
to Exhibit 6. These changes represent a refinement to the oil code as result of
comments received during the Planning Commission meaeting and the comments

received after the staff report was released.

On February 24, 2018, the Planning Commission fook public testimony and
continued this matter {o the April 14, 2015 hearing. This staff report provides a
progress report to the Planning Commission on staffs responses o the lefters
provided fo the Planning Cormmission on February 24" and the meetings haid
with the Environmental Commission, and with the Flanning Commissionars,
Stafl s also planning to meet with two separate groups mncluding a group of
community members and a group representing the oil and gas interest groups.
These meetings will be held on April 8, 2015.

The community members include a group of Carson residents who have shown
continued interest in the code’s progress. The residents have also invited
individuals associated with various environmental groups to these meetings.
Over time, as more community members have shown inferest, staff has extended
the invitation to them, as well. The group representing the olf and gas interest
groups  includes land andfor mineral owners, oil and gas company
representatives, and their associated attormneys.

Staff will present the results of these two meetings at the Planning Commission
hearing, which may provide additional information 1o the Planning Commission
and could potentially result in further recommended refinements to the Oil and
Gas Ordinance update al the night of the hearing As such, staff
recommendation is for the Planning Commission to provide additional
refinements to the proposed Cil and Gas Code update, if any, and direct staff o
prepare an updated resolution and ordinance consistent with the Planning
Commission's direction and return for final approval by the Planning Commission
at a reguiar meeting next month. This will require the item to be continued.

Background

The City Council held several meestings regarding fracking and other petroleum-
related issues on March 18, 2014, April 15, 2014, April 28, 2014, and May 20,
2014, refer to Exhibits 5, 7, and 9 for links to the City Council staff reports and
Exhibits 6, 8, and 10 for City Council minutes.

On May 20, 2015, the City Council directed staff to commence 2 complete and
comprehensive review to update the Municipal Code regarding oil and gas
operations and {o study and address all modern-day driing issues and
applications. The City Council also directed City Staff io address regulation of
hydraulic fracturing (“fracking”), acidizing and any other form of well stimulation in

Planning Commission Staff Report
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conjunction with the production or extraction of oil, gas or other hydrocarbon

substances in the City. In addition, staff was also directed to hold two workshops
with the community to receive community innut and faadhnck  The Cam
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Bevelopment Department also inflated this text amendment to facilitate this
pIOCess.

City staff have engaged in several meetings and informational briefings since the
last Planning Commission meeting. These meetings are in addition to three
large  community  mestings, multiple  small group  meetings,  various
communications with a wide variety of stakeholders, comments recsived in
conjunction with four City Council meetings leading to the initiation of this update,
and aoditional comments received during and after the last Planning Commission

hearing on this item,

Environmenial Comrpission: The Planning Commission directed staff to present
this matter to the Environmental Commission. Staff noticed and presented this
maiter {0 the Environmental Commission at the next regular meeting held on
March 4, 2015. The Environmental Commission reviewed the items, did not
raise any concerns or take any official action. Subsequently, representatives for
Californians for Energy Independence expressed concem that they did not
receive special notice of the Environmental Commission mesting in addition to
the notice provided under the Brown Act. Staff offered to hold another meating
with the Environmental Commission to allow additional opportunity for commeant,
which Californians for Energy independence declined.

Informational Briefings: Staff offered informational-only briefings to Flanning
Commissioners regarding the proposed Ol and Gas Ordinance and Zone Text
Amendment No. 20-18, which proposes to prohibit fracking. Most Plarning
Commissioners took advantage of these informal briefings at three various times
throughout the day on March 30", None of the meetings included more than four
commissioners. No documents were provided o the Planning Commissioners
during these informal informational sessions.

Qil_and Gas Interest Groups: In addition fo the varicus written and oral
comments received from varicus oil and gas, staff is scheduled to mest with
various oil and gas interest groups on April 8, 2015, Staff wilt oresent the result
of this meeting at the Planning Commission hearing.

Environmental and Community Groups: Just before release of this staff report, a
group that has previously met with staff requested an additional meeting. This
additional meeting is scheduled for April 8, 2015, Staff will present the result of
this meeting at the Planning Commission hearing,

Flanning Commission Staff Report
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Analysis
Refinements to the Proposed 0/l and Gas Ordinance

Stafl, the Cliy Atlommey's office, and MRS have carefully reviewed comments
from the Planning Commission, and the publics, including representatives of oil
and gas interests and environmental groups, and are proposing refinements io
the proposed Ordinance to further olarify the intent of the iegislation. In general
the proposed refinements:

ki

e Clarify that conventional drilling methods and operations can cortinges;

o Note that cerfain heightened regquirements for odor, hesith sk
assessinents, etc., apply o sites within 1,500 of 5 prohibited zone{refer to
Exthibit 11 for setback examples from other jurisdictions);

o Refine definitions to reduce the likelihood of requlatory conflicts:

o  Add reguirements for storage tank monktoring, safely measures and
amergency response plans; and

= Add additional language to reduce the likelihood of a “taking” that would
require the Cily to pay compensation.

The proposed refinements have been highlighted in a revised Oil and Gas Code
update that includes both proposed ordinances o facilitate review, refer to
Exhibit 13

Letter and Responses fo Comments

The Gity Altorney’s Office has prepared written responses to comments receaived
from legal counsel for entities having interests in oil and pas during and after the
Planning Commission meeting on February 24, 2015, refer to Fxhibit 1 and 2 for
the: letters and Exhibit 3 for the responses.

Additional Docyments

Additional studies and reports regarding ofl and gas impact have also been
added to the record for consideration. Due to the volume of documents, thess
records have been posted and are available on the City's website for review af
nitp /fcl carson. ca.usfdepaniment/communitvdevelonmentiniicodeundate as
These documents are in addiion o those provided at the prior Planning
Commission meetings and the four City Courncil meetlings leading to the initiation
of the Ordinances.

Environments! Review

Staft performed a preliminary environmenial assessment of this projact and has
determined that it falls within the Class 8 Categorical Exemption set forth in

CEUA Guidelines section 15308, which exempls actions by regulatory agencies
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for the protection of the environment, This Categorical Exemption is applicable
as the proposed Oil and Gas Code Ordinance addresses the maintenance,
restoration, enhancement and orotection of the envirnnment and the ryphlie
health, safety, welfare of the citizens of Carson as related to polential impacts
from petroleurn operations and faciliies  within the City.  The variety of
environmental issues addressed include air, waiel, soil, geology, siorm water
ang  wastewater infrastructure, ransportation, noise, emergency response,
aesthetic issues, and petroleurn operations near potentially sensitive receptors.
The Ordinance does not provide for the relaxation of standards as compared to
the current regulations in the Carson Municipa! Code. instead, the Ordinance
strengthens environmental standards related to petroleum  operations  ang
facilities, and theraby advances the protection of environmentsl resources within
the City of Carson.  Furthermore, none of fhe exceptions to Calegorical
Exemptions set forth in the CEQA Guidelines, section 15300 2 apply to this
nroject,

Sonclusion

The adoption of the proposed Text Amendment will provide a comprehensive
update to the City's Municipal Code regulations of petroleum operations and
faciliies, and will establish additional regulatory authority to address operational
and environmental impacts related to oif and gas extraction in the Clty of Carson.

Recommendation

Staff recommends the Planning Commission 1o open public hearing, take
testimony, close public testimony, discuss, provide addifional refinements o the
proposed Ol and Gas Code update, if any, and direct staff io prepare an updaled
resolution and ordinance consistent with the Planning Commission’s direction
and return for final action by the Planning Commission af the next meeting.

Exhibits

Cormment letters Received Betweean rebruary 13, 2018 and February 24, 2015
Comment Letter from Manatt, Phelps, Phillips, Dated March 23, 2015
Respanse to Comment Letters from Aleshire and Wynder, Dated April 8, 2015
City of Carson Oil and Gas Code Update: FAD Cormmunity Handout

March 8, 2014 City Councit  Staff Report,  Drilling

hito ol carsor f lnofoendas/bger CRetMIGS et
TIGAIBSIBE/DOETOH/T 50108 ndf
March 18, 2014 City Council Minuies
Aprit 29, 2014 Cly Council Staff

hitp el carson ca usMeatinaAaendas
SQVALSA00/DOS9402/D0 53402 pdf

April 28, 2014 City Council Minutes
May 20, 2014 City Council Staff Report, Barning Hydraulic Fracturing:
E - T
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10, May 20, 2014 City Council Minutes

1. Setback Examples from other Jurisdictions

. A@%d ticnal :siud ies, reporis. and other erﬁﬁﬁﬁ materizle
el carson Hilsl: :

13, City of Carson i@md Gas Update (with frackes

Prepared, Reviewed and Approved by

ied Naas ﬁﬂ@m lihg Manager

o
v
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Saied Naaseh

S

From: Audray Wilson <ammwilson@att.nel>
Sent: Tuesaay, February 17, 2015 .50 PM

Te: Saied Naaseh

Sublect: Fracking and Airborne Benzene Concerns

Dear Mr. Naaseh,

I oppose fracking anywhere, especially in Carson, where | live and breathe.

My concerns about fracking are based on my professional knowledge and experience. Befare | moved
to Carson, | was an environmental engineer with the U.S. Environmental Protection Agency responsible for
coniroliing industrial pollution and conducting research on the health effects of organic compounds. | was aiso
a water resources engineer with the U.S. Army Corps of Frginesrs responsible for controlling ground water
poilution and soils erosion.

Ewill not take the risk of attending the community meeting 1o present my concems in person bacause
doing so rigks my exposure to more benzene than [ can safely tolerate.

I'am already disabled by Toxic Encephalopathy (TE), a degenerative neurclogical condition, and we
believe it was caused by my daily exposure to benzene and other volatiie organic chemicals in the cleaning
solutions used by others. There is no treatment that will prevent additional neurological damage for those of us
with T, other than {o avoid the chemicals that caused it My medical problem is more common that many
realize; it's just that some people who actually have TE get diagnosed with Multiple Sclerosis # they and thair
doctors don't realize their condition was caused by breathing foxins.

Benzene is an airborne by-product of fracking and the prognosis for those who live near fracking,
especially those already suffering from TE, i irreversible brain damage and paralysis. Many others may
deveiop degenerative neurological conditions if they live near fracking. Ever since | moved to Carson, | have
used some of the same indoor air pollution control techniques in my home that | recommended to industry
years ago and that keeps the air in my home clean enough for me to breathe safely ... so far. I'm doing ail that
can possibly be done to clean the air in my home and my survivai will be in jsopardy if | continue living here if
fracking comes to Carson,

Don't let Carson be like Baldwin Hills and Ckizhoma and have earthquakes and ground water problems
caused by fracking. Let Carson be like New York State and ban fracking in Carson permanently.

Very truly vours,
Audrey M. Wilson
1322 E Kramer Drive
Carson 20748
310.604.0410




T Sated Naaseh
Swibject: ¢ Carson Code Review
Attachiments: City of Carson Oil Code-ROTWTC docx
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Froms Tom Williams [
et Thursday, Pebruary 18, 2015 1042 AM
To: Sajed Maaseh

Sulbject: Re: Carson Code Review

£ =i

gL

F teave tomorrow and return on 02/28 from Texss oif o
§ will not eitend ihe plonning commission.

See current siatus of review in tracked changes.
Based on this vers. i will use a cleanup vers....out of iracked changes and look ui the gemeral
rearganization of the whole thing - ToC end oll headings

Al pipelines must be included under a pipeline franchise amendment not here...dividing line
should be ai the flange on the discharge side of the punps/compressors, OR site boundaries,
OR entering public casements or lands..

Al tanks, site piping, gas plant, steaming plasns must have IMPERVIOUS secondary
conininment (HDPE spray-on or sheet lining.

Nothing is mentioned regarding secondary or tertiary containment for jonls, process
units/piping, facilities, end site.

No discussion is provided for Well Cellars ~ with impervious comtainmen - standard for
LAty and SCAQMD.

Emergency/Environmental plans ave confused,...and must be integrated io real-time video and
SenSor moniforing,

References to Owners is redefined-ns the City has no jarisdiction of subsurfuce property
owners (who own everything, not just mineval rights) the city must define and delinente
properties - surface/subsurfoce.

Well ownership must be tied to the well, esp. those ahandoned, as the aperator west have ¢

leese or ownership of the subsurfuce before they put in the conductor casing and the operaior
my no longer be available,

MRS does not know O&G and DOGGR
They don't seem to know the DOGGR permits and applications especially

, and does not understand Pre-emption issues with Gas Plant, Casing testing, Steaming Flant,
etc.

s




The code does not flow well - permiis > CUP > DA process is not coordinated

Permits must have a procedure for processing the city's jurisdiction Jor single isolated wells jo
be rewarked, vedrilled, and plugged/abandon - il have notives of intewt end permiis for
DOGGR and require local approvals...

Hditorally inconsistent word use - petroleum vs Oil & Gas, facility vs site.....
Just use oil and gos everywhere

SE8E yse gife

Cun have morg luter before meeting next week

. Tom Williams, Sy, Techin Advis,, CCSC
3-528-0082

s



From: Tom Williams <ctwilliams2012@vahoo.com>

Semts Monday, February 23, 2015 2:02 AM

Tes: Saied MNaaseh

Subject: e Planning Commission. and O and Gas Ordinance -
Attachments: City of Carson Gl Code-RITWTCO% doe

Categories: Red Category

il

I'won't be at the Tuesday meeting, in TX for soc.Petrol.Engrs. conference, bordng-but not welis 111

Lonsiderations need 1o be conlinued

Meeds to be reorganized and cleansd-up technically and editorial changes (see sitached)
Readability is key to consistent and continuing enforcement and implementation

Ask DOGGR District 1, SCAGMD, and LARWQCE o review and comment before City final
consideration

Definitions are inconsistent and do not reference DOGGRGIossary=FedOSHA or Schlumberger for
typical definitions

Differences between Site and Facility and Facilities - chose one and use thru-out

between Petroleumn and Oit and Gas - 1s it for petroleum or oil and gas - chose one and use thru-out

Exploration and Driling must be defined as also including Reworking Redriling and Plugging

Should avoid word drilling and just talk about the welthead and surface facilities ONLY
Pipelines vs piping -Outside vs inside site boundaries - reference Pipeline Franchise Code sections

Mo clear relationships between City Permits, CUPs, and DAs and DOGGRs subsequeniffoliowing
notices, applications, permits, DOGGR can hold a Notice/Application until the loeal agency has
approved before their considations.

Permits needs to be redone is same sivle as CUP and DA and show connections between permits
and CUP and between CUP and DA

MNead separate requirements for

Gas Plant Special Permit va OWG separators vs dehydration

Gas for sales-distribution/delivery offsite vs for pipeline to others for for use on site
Steam Plants - Special permit

Piping

FRACKING: Any artificial activities and equipment for increasing the permeability of the geclogical

formations (fracture permeability); including acid fracs, frac packs, and fracig and acidization with
application pressuresfflows of 500psig/500gpm




Prohibit any temporary industrial activities requiring pumps or pumping systems which develop
pressures of more than 200 psig and flows of more than 200 gpm for injection into the ground

Emergency, Heaiih, Safety, and Environmental issues, requirements, plans, efc should be cover in
one miegrated seciion
Shouid be signed off on by Fire Dept., SCAQMD, LARWQCE, ete. before codified

9521.E Refers to "Area of Review” which is a2 DOGGR ferm for their Underground Injection Program
and permits and has been delegated to DOGGR by EPA. Either delete or change and apply only to
surface properties,

Delete any reference to leases which is either a County or DOGGR jurisdictional realm or clarify by
adding suiface or subsurface. -

8530.2 and elsewhere refers to Blowout testing, etc. which is the jurisdiction of DOGGR

8i330.4/9501.1 Tank bottoms and comtainment wails must be lined beneath mionitoring with
impervious membranesfspray coatings.

853081 is out of place as NGLs are salable products and NOT chemicals nor wastes

9531.4/others Gas Plant is more than a Cil'Water/Separator and is a processing facility for a directly
saiable product and must be considered as a "refining facility" as salable product must meet
SCGasCo. specifications.

9532 refers to Test Well while DOGGR has NO SUCH Category and is equivalent io DOGGR
Exploratory Well, alsc proprietary well, some times.

9533 pipelines are not appropriate for this section
Oif and gas lines beyond the site boundaries should be covered in the city franchised pipeline code

not here
All piping within an O&G site should be above ground

Y
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February 23, 2015

Saied Maaseh

Planning Manager

City of Carson

701 Bast Carson Street
Carson, California 50745
T {31IMeER 70

Re: Proposed Revisions to Regulations Dealing with Ol and Cas Dirilling Uperations

Dear Mr. Naaseh

This letter is submitted on behalf of the Carson Coalition, Center for Biolegical Diversity,
Communities for a Better Environment, and Food and Water W aich, and corvanents on the
proposed revisions to the municipal code sections dealing with oil and gas drilling operations
i the City of Carsen (the “City™).

These organizations are all dedicated to protecting the health and well-being of the dtizens of
Carson, and are particularly concerned about the harmful effects that continued oil and gas
drilling operations will have on the community, They believe that the proposed revisions fail to
take the necessary measures 1o protect the commumity, and now suggest additional revisions o
the code fo provide additional, needed protections.

The bottom line is that ofl and gas developrent is inheren v dangerous and poses a serious
risk to our air, water, clivnate, and health. No amount of regulation will eliminate these risks.
And environmental harms do not adhere to zoning boundaries, so restricting oil and gas
activity to certain areas of the city is not a substitute for real protections. We encourage you and
the Planning Commission to consider a prohibition on these harmful activities, rather than
asking the community to continue to bear the risks of exposure. Local governmends have the
legal authority to use local laws to ban oil and gas activity within their jurisdictions. Carson
should use this authority o prohibit all oil and gas activity within the city and move toward a
cleaner and healthier future,

L. The Revisions to Oil and Gas Code Permit Harmful Well-Stimulation Trestments
While the proposed revisions to the Oil and Gas Code ban hydraulic fracturin g, the revisions

fr
would allow the use of other harmful well-stirnulation treatments like acidizing, and fail in
safeguarding citizens from the effects of such treatments.

CALIFORNIA OFFICE 50 CALIFORMIA STREET, SUITE 500 SAN FRANCISCO, CA 94111

T 415.217.20080 Fi 415.217.2040 CAOFFICE@EARTHIUSTICE.ORG WWW EARTHIUSTICE.ORG
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The il and Gas Code requires the City to regulate extraction activities in a manner that
protects the public health and environment. The

z
Ihe stated purpose of the proposed revisions to the
oil and gas code ave: “[t]o protect the health, safety, public welfare, physical environment and
natural resources of the city by the reasonable regulation of petrolenm facilities and operations,
including but not limited 1ot exploration; production; storage; processing; transportation;
disposal; plugging, abandonment and re-abandonment of wells; of operations and equipment
accessory and incidental thereio and developiment and redevelopment of oil fields/sites.”
{Proposed Revisions to Carson Oil and Gas Code, Section 9500.) Furthermore, the code requires
to Planning Cormmission o approve a Conditional Use Permii allowing drilling sctivity only if

it “will not be detrimental to the comfort, convenien ce, health, safety, and general welfare of

rrounding area.” (Section 9507.3.)

cotrununity, and will be compatible with the uses in the su

However, the proposed revisions fo the (il and Gas Code do not fulfil] these mandates to
protect the public health, since they still would allow well stimulation treatments {other than
hydraulic fracturing) to be done, if the permittee demonstrates that: (1) “well stimulation, other
than hydraulic fracturing, is necessary to recover the owner/operator’s reasonable investiment
backed expectation established through investment made before the effective date of this

L.

ordinance”; and (2) that such well stirnulation will not create 2 nuisance, {Bection 9536.)

This exemption for well stimulation treatments is flawed, since the phrase “owner/operator’s
reasonable investiment backed expectation” is vague, and does not conform fo the “vesied
rights” exemptions used in other jurisdictions to preserve operators’ property and
constitutional rights. Thus, operators in Carson could be allowed by the City to continue
operations, even if they have no actual legal entitlement to continue drilling operations using
well stimulation ireatment. By conirast, in San Benito Lounty, where the “Protect Our Water
and Health: Ban Fracking Initiative” (“Measure [) banning “high-intensity petroleum
operations” passed in the November 2014 election, the exerplion for operators” “vested rights”
is described in more narrowly failored terms,” The initiative states that it “includes reasonable
provisions to protect property rights and any vested rights,” and describes “vested rights” as
those that are recognized by “State law.” (Measure |, pp. 7-8.) Here, the City of Carson
unnecessarily creates ambiguity, and the City of Carson should tie the “vested rights”
exemption o entitlements recognized by State law.

I addition, the proposed revisions ban hydraulic fracturing, but would allow operators to
continue using other dangerous types of well stinulation treatments such as acid matrix
stimulation. These types of well-stimulation treatments cause a number of harmful effects,

" The Proposed Revisions are available at
h.*f?p://ci..cafsfm,(:a.,us/wmem/ﬁ}es/pdifs/pianm:ing/oﬁc@deupda%:e/@i;%_mc’ﬁe%diﬂaﬁ_{}ﬂﬁ?;@'i&pdf

? Available at

https://docs. goog}e.com/viewer?a;xv&pid=Si‘ﬁ:es&zsr{:ﬁdeGVmYXVsdGvaWPpbnszWﬁZWBp
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canging from: (1) air pollution from volatile O]]Tg&.‘ﬁfﬁ compounds, nitrogen oxides, particulate
matter, hydrogen sulfide, and other substances released dhiri ing the process; (2} the
contamination of drinking water and soils by chemicals utilized during the process and
wastewater produced during the process; and (3) an increased risk of seisimic actvin v and
ground disturbance.” Exposure to the pollutants released duri ing the oil development process
has been Jinked to numerous harmful health effects includ ng respiratory and neurological
problems, cardicvascular damage, endocrine disruption, birth defects, cancer and premature
mortality.*

Local gmj‘emm@ﬁ‘m in piace like San Benito County have provided for the phasing out of

s like ac ® stiridation, and steanme and

dangerous high-intensity petroleum ope
qon- Hooding, {umzj easire f, pp. 6-7.)

1 righe

4 I
mtemoiw petroleum operations for city residents, the City of Carson should not § just ban
hydraulic fracturing, but should adopt fanguage similar tc that used in San Benito C ourty,
phasing out the use of other risky well stimulation treatments.

o provide ﬁ_i% fullest possible protection fror

2. The Revisions Do Not Require Buffers Mecessary for Protechion of Public Health

in addition to allowing operators to continue using risky weli stimulation freatments, the
proposed ordinance allows operations to be conducted in cloge proximity to schools, residences,
businesses, and public rights of way, Therefore, when vemimg and flaring associated drilting
and producton operations occur, and in the event of any well site accident, residents will be
directly impacted. The City of Carson should widen the buffers required by the ordinance, fo
fimit the risks to residents’ health

? See Naturai Resources Defense &,0'&;@@ﬂ Jrzi?mg
]Dp 6-8, szla&fe at it

O ;’i i

- 5 / v ¥ii i Wei Gan, Cliff Frolich, Gas
Ezfijectwns Muay Have Tra gef’ea’ Earthquakes in rhe C (}gééii Ol }zeidj Texas, Proceedings of the
Naﬂ:mmai Academy of Sciences, Vol. 110 no. 47 (\30 vembe;r 19 )’é}}&’») ;swriahle ai

Brag, c)%&g"u‘i‘uﬁ w}’i SfJ,/ ,fr 18

Pt // AEATV

3 , Ve Never He&zrd Oj (Auuusﬂ Eb ?OE
Q'Z?&E}’.EQM{‘ at im ;/ stvmmwu ration.o wmﬁc‘ nicrev-ah sies-the-rag QUG-

ical; Jueren Xie, Analysis of Casing Defarmm ions in Thermal Wells (2008); David K aiako-fsky,
Achieving Long-Term Zonal Isolation in Heavy-Oil Steam Injection Wells, o Case History (20008).

' See Divilling in California at pp. 6-8; In the Pits at Appendix A; Center for Biological Diver sity,
Dirty Dozen: The 12 Most Commonly Used Air Toxics in Unconventional Ol Development in the Los
Angeles Basin, available at

hi’i‘}”" /fwww biologicaldiversity org/campaigns/california_frack king/pdfs/LA_Air_Toxics_Report.
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The proposed revisions would prohibit “cil and gas facility sites and associated operations”
from being located within: (1) Fifteen hundred feet of any “public school, public park, hospital,
long-term health care facility”; (2) Fifteen hundred feet of “any residence or residential zone,”
except “the residence of the owner of the land on which a well might be located and except 2
residence locaied on the land whick, at the time of the dritling of the well, is under lease #o the
person drilling the well”; (3} Five hundred feet of any cominercially designated zone; (4) Fifty
feet of any “dedicated public street, highway, public walkwray, or nearest rail of a railway being
used as such, unless the new well is located on an exciiing drill site and the new well would not
prresent a safely issue or cause conflicts with o right of way ” (Seclion 9521

Various studies and reports have called into guestion whether these types of buffers are
sufficient to insulate surrounding communities from the risks of oil and gas drilling. Studies
have found that there are substantial exposures o volatile organic compounds among residents
tiving half a mile or less from well sites, when compared to residents greatey than half a mile
from wells.” In evaluating whether 625 foot buffers around drifling sites served as an adequate
safety measure, researchers at the West Virginia Uriversity School of Public Health found that
there were elevated levels of particulate matter and benzene within that zone, at levels which
could cause potential health etfects.® Hydrofluoric acid, a chemical nsed to corrode rock in
acidizing treatments, turns into vapor at room emperature and is highly toxic and can cause
severe skin and respirafory system burns,” In filings submitted to the Environmental Protecton
Agency, BF and Marathon reporied that accidental hydrofluoric releases from their refining
facilities could vaporize and travel for over 20 miles.® Studies have shown that proximity to well
sites affects fetal development, increasing the prevalence of low birth weight and premature
birth, as well as increasing the risk of fetal heart and neural tube defects.’

Locating drilling operations close to community residents would add to the environmental and
health burdens already being suffered by the community. According to the CalBEnviroScreen

? See New York State Department of Health, A4 Public Health Review of High Volume Hydvaulic
Fracturing for Shale Gas Development at 35 (December 2014); available af,
hi:tp://wwwhhealﬂ:ﬁ.nyugov/press/repoﬁfics/dacs/high__Voﬁumemh_ydmuhcmﬁ?ra_c‘mrmg.pd%

* Michael McCawley, West Virginia University School of Fublic Health; Afr, Naise, and Light
Monitoring Results for Assessing Envivonmental Impacts of Flovizontal Gas Well Drilling Operations
(May 3, 2013); available at h‘ﬁ]p://wvwri.O'rg/vqamcomem:/upﬁoads/ZG}_S/lO/A-—N ~L-Final-Feport-
FOR-WEB.pdf.

7 Barthworks, Acidizing,
h‘d};}://www,eaﬁ:hWorkaa.cﬁonmrg/issues/deiaﬁ/addizmg#,VOPPivnto

* The Center for Public Integrity, Use of Toxic Acid Puis Millions at Risk (February 24, 2011);
available at hitp:/fwww. publicintegrity org/2011/02/24/2118/4 se-toxic-acid-puts-mitlione-risk

* Blaine Hill, The Impact of Oil and Gas Fxtraction on Infant Health in Colorado {2013}, Lisa
MeKenzie, Birth Outcomes and Maternal Residential Proximity to Natural Gas Development in Rural

Colorade, Brnvironmental Fesith Perspectives (2014).
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database™ prepared by California’s Office of Environmental Health Hazard Assessment
(OEHHA), the City of Carson ranks in the top 15% of most-poiluted cormmunities in the state.!
Community members in Carson are at greatest risk for exposure to toxic relesses from
industrial facilities (92 percentile), polluted sroundwater (93 percerdile}, impaired water bodies
(95 percentile}, fine particulate matter and diese} particulate matter {77 percentile and 79
percentile}." In addition, the residents of Carson are mostly from minority groups — the city is
23.8% African American, 25.6% Asian, and 38.6% Hispanic/T.atino.” The city’s per capita
income in 2012 was $23 650,

[

In order to protect city residents, who already suffer disprog

ortionately high environmenzal
Lty of h

e

-

and health risks when comnpared o the vest of the state, the Carson should increase the

buffers required by the proposed srdinance.
2. The Revisions Do Not Provide for Adeqguate Enforcernent

The proposed revisions to the oil and gas code provide some limited methods for enforcerent,
and in the event an operator violates the provisions of the code: citizens may complain to the
City’s Petroleum Administrator or bring an acion for nuisance, and the City may seek
injunctive relief or impose fines against an operator in viclation of the code. {Sections 9512
9515.)

The code does not explicitly provide for civil actions brought by citizens against operators, nor
does it provide for the imposition of eriminal fines or penaliies against operators. These
omissions make citizens rely on the City fo take action against rogue operators, and make it
difficult for citizens to seek relief if the City does not act promptly or vigorously to hold
operators accountable. In addition, the absence of criminal fines and penaities diminishes the
deterrent effect of the code and enables operators to simply build civil fines into their costs of

doing business.

" CalEnviroScreen is an Bnvirorunental Health interactive screening tool prepared by OEHHA,
and compiles information about the pollution burdens faced by comumanities around the state.
See Report on Draft California Communities Environmental Health Screening Tool, Version 2.0
{April 2014); available at n i ic
CalEnviroScreen looks at factors such as ozone, particulate matter and other air quality risks;
pesticides, air toxics, groundwaier and other environmental health risks; as well as
socioeconormic factors such as education levels, Hinguistic isclation and poverty, Idat 15,

" CalEnviroScreen is available at hitp://oehha.ca.gov/ejfces? himi

2

P United States Census Bureau QuickFacts on Carson, California, suatlable af
hi:tp://qaiddacm.cemus,gov/qﬂfdf’sftaies/%/(}élESSG.hml
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I addition, the proposed revisions allow an operator two violations before it is considered
“high risk.” All oil and gas activity is high risk, and it is unacceptable to allow operators two
free passes before stricter oversight begins.

The City should include citizen and crirainal enforcement provisions nto the proposed
revisions, to ensure that conununity residents have the ability to hold operators accountable for
violations of the terms of the ordinance and for the harms they impose on the community,

4, Conclusion

As set oul above, the oil and gas code should be revised to ensure it

i of

e enhanced prote
pubiic health and the environment, We therefore respecifully request that the City adopt the

revisions proposed in this letter, and incorporate them into the latest version of the oil and gas
code.
Sincerely,

On behalf of the Carson Coalition,
Center for Biological Diversity,
Communities for a Better Environment,
and Faod and Water Wateh




Tomn Muller
Manatt, Phelps & Phillivs, LLP
manatt | phelps | phillips Uirect Dial: (310) 312-4171
E-mail TMuller@manatt. com
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BY EMIATL

Members of the City Planning Commission
City of Carson

City Hall

701 East Carson Street

Carson, California 90745

Re:  Proposed Zone Text Amendments 19-15 and 20-15 re Petroleum Operations, Hydraulic
Fracturing and Acidizing (collectively, the “Amendment™)

Ladies and Gentlemen:

tam writing on behalf of our client, The Carson Companies (“TCC”), to provide the City
of Carson with information concerning potential legal repercussions of the Amendment’s
proposed changes to local regulation of petroleum operations, hydraulic fracturing and acidizing.
TCC, its affiliates and owners own very substantial minerai rights to lands ying within the City
of Carson which would be severely economically impacted if the Amendment were to be
adopted. Our clients have reviewed the draft Amendment and are strongly opposed to it

We believe that the draft Amendment poses very significant legal issues that must be
much better understood before this matter is taken up by the City. Important among those issues
are whether such an Amendment, if enacted, would result in a taking of property requiring
compensation by the City, and in any event be preempied by State law.

Regulations Making it Commercially Impracticable to Exploit Natural Resources, or Enjoy
Beneficial Use of the Surface Land, Give Rise to a Claim For Just Compensation

The Amendment being considered by the City purports to address hydraulic fracturing
and acidizing, but by its broad and vague language in effect would render impracticable most
forms of oil production on land within the City. Any form of regulation that severely limits the
use of acidizing, a process in wide use in the oil industry, risks forcing the curtailment of oil
exploration and exploitation within the City, resulting in the loss of hundreds of millions of
dollars to mineral rights holders over time.

For the reasons set forth below, we believe that those who lose the value of their mineral
assefs as a result of City action will have a claim against the City for just compensation under

11355 West Qlympic Boulevard, Los Angeles, California 80064-1614 Telephone: 310.312.4000 Fax: 310.312.4774
Albany | Los Angeles | New York | Orange County | Palo Alte | Bacramento | San Francisco | Washington, D.C.
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both the federal and state Constitutions. The restrictions contemnplated by this Amendment wil]
not only impact companies such as The Carson Companies, but also thousands of individuals and
entities, as well as many charitable organizations, that are entitled to royalties from development
of these resources.

The state and federal Constitutions prohibit government from taking private property for
public use without just compensation. (Cal. Const., art. 1, § 19, U.S. Const,, 5th Amend,) As
long ago as 1522, in the seminal case on regulatory inverse condernnation, a ¢ase remarkably
sunilar to that posed by the proposed Amendment, the United States Supreme Court stated that
the righi to a natural resource necessarily includes the right to extract it, and that a statute making
it “commercially impracticable to” extract the resource has essentially “the same effect for
constitutional purposes as appropriating or destroying it.” Penna. Coal Co. v. Mahon {1922) 260
U.5. 393, 414-415 (Pemna. Coal). The court stated that where “a reguiation goes too far it will
be recognized as a taking” (id. at 415).

The Amendment would give rise to a claim for just compensation by oil well operators
and owners as well as holders of mineral rights and royalty interests. The Amendment seeks to
ban certain uses of acid associated with oil production, despite acid having been used safely in
the Dominguez Hills Oil Field in Carson for many decades. The proposed Ordinace will thereby
effectively prevent the exploitation of these mineral resources, very substantially impairing the
mineral rights held by hundreds of individuals and charities. Thus under Pemnna. Coal, the
proposed Amendment would constitute a taking of those mineral rights and royalty interests.

The long running litigation between the City of Hermosa Beach and MacPherson Oil
shows how a regulatory overreach results in repercussions that could financially destroy a
municipality. The City of Hermosa Beach adopted an ordinance that effectively prohibited oil
production operations within the city limits. Using standard industry valuation technigues,
Macpherson Oil was able to show that the financial loss resulting from the actions of Herrmosa
Beach could be as much as $850,000,000. When a court confirmed that Hermosa could be Hable
for that amount of compensation, the City was forced to settle the matter. Note that in the
MacPherson Oil dispute with Hermosa Beach, the reserves at issue, like those of The Carson
Companies, had not yet been developed.

There are undoubtediy City residents that are royalty holders with financial interests in
the mineral rights that would be impacted by the proposed Amendment. While their interests
range in amount, any action that results in a decrease in current production would financially
harm many of the City’s own citizens.
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The current proposal fails to adequately address the concerns of those who will lose
property and production rights, and ignores potentially disastrous claims against the City for just
compensation.

While the draft Amendment proposes certain safeguards intended to protect it from
Constitutional challenge, the only relief that can be given to make this Amendment constitutional
is the awarding of just compensation. The City has no authority to carve out exceptions o an
unconstitutional law that only apply to individuals who can risk the sabstantisl time, cost and
effort required to vindicate their rights, and the Amendment’s proposed standards for granting
constitutional relief are so vague as to leave both the proposed Petroleum Administrator and the
owners of the mineral rights completely up in the air as to what to do. Obviously, the Petroleum
Administrator would have to allow reasonable well enhancement techniques in order to protect
the constitutional rights of the mineral owners and the City’s economic welfare, but that puts the
Petroleum Administrator in a very difficult position.

Similarly, and equally unconsitutionally, the Amendment would attempt to directly and
indirectly deprive surface owners of all rights to develop their properties where the properties
had been used for oil and gas production. As many of vou will know, building over closed oil
wells is extremely common, particufarly in Cities such as Carson, with a long history of oil and
gas production. State regulations on well closures and other safeguards make this an essentially
risk-free process, as demonstrated by the lack of problems in Carson and elsewhere where
buildings have been built over closed wells. In fact, given that well are closed with materials far
denser than the adjoining soils, it s likely that the portions of buildings built over closed wells
are less likely to be subject to vapor intrusions than the parts that are built on native soils,

Keep in mind also that the owners of mineral rights and the surface owners are usuaily
different entities. Thus, a surface owner whose property is used by mineral owners for oil and
gas production would lose all economic vse of his property, without even enjoying the benefits
of the oil and gas production. This part of the Amendment thus also fails the test of Penna, Coal.

California Law Preempts Local Regulation

 State law comprehensively addresses oil and gas operations, including the drilling,
construction, and operation of oil and gas wells, and the technical question of whether to inject
fluids to improve reservoir productivity (Pub. Resources Code, § 3000 et seq.; Tit. 14, Cal. Code
Regs., § 1712 et seq.}. To the extent that issues associated with oil and gas operations have not
been fully covered by State law, the Legislature has vested discretion over technical decisions
with a State Oil and Gas Supervisor (“Supervisor’™), who, in contrast to the City Engineer, does
have the training and resources to make such decisions (Pub. Resources Code, §§ 3013, 3222).
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Moreover, Btate law evidences “as a policy of the state” an intent to maximize the
productivity of oil and gas operations, while fully addressing potential environmental effects
thereof (Pub. Resources Code, § 3106). That provision authorizes the Supervisor of the State
Division of Oil, Gas and Geothermal Resources—rather than a City official—to approve weil
stimulation methods and create 2 consistent statewide program to “further the elimination of
waste by increasing the recovery of underground hydrocarbons.” State law has therefore
extensively covered the field of oil and gas operations as it relates to downhole oriented matiers
such as well stimulation, including hydraulic fraciuring and acidizing,

By 1iself, this body of law shows the State’s intention to occupy this field, That intent
was strengthened by the passage of SB 4 (Pavley) which formalizes the scope of the state’s
regulation of well stimulation and further confirms that this subject has become exclusively a
matter of State concern. Therefore, local regulation on this subject is preempted. (Morehart v.
City of Carson (1994) 7 Cal Ath 725, 751 [citations omitted]),

Under California law, local government regulations that conflict with State general law
are preempted (Cal. Const., Art. XI, § 7). The preemption may be express or by implication
(Candid Enterprises, Inc. v. Grossmont Union High School Dist. (1 985) 39 Cal.3d 878, 885).
Express preemption exists where the Legislature has included in a statute a statement of intent to
preempt local regulations (52 Ops.Cal. Atty Gen. 166, 168 (1969)). Implied precmption exists
under any of the following circumstances: (1) the subject matier has been so fully and
completely covered by the State general law as to clearly indicate that it has become exclusively
a matter of state concern; (2} the subject matter has been partially covered by State general law,
but the context clearly indicates that State concerns will not tolerate local regulation of the same
subject; or (3) the subject matter has been partially covered by State general law, and the subject
is of such a nature that the adverse effects of local regulation outweigh the possible benefits to
the local government (Morehart, supra, 7 Cal.Ath 725 at 751 [citations omitted]). In determining
whether the Legislature intended to occupy the entire field to the exclusion of ali local
regulation, a court will look to the “whole purpose and scope of the legislative scheme,” not jnst
the language used in the statute (Tolman v. Underhill (1952) 39 Cal.2d 708, 712). A local
regulation that is preempted by State law is void and unenforceable (People ex rel. Deukmejion
v. ity of Mendocino (1984) 36 Cal.3d 476, 484). As discussed below, California’s quite
extensive state regulatory program satisfies all of the three routes to implied presmption.

Because of its strong interest in oil and gas resources and intent to maximize the
productivity of oil and gas wells consistent with minimization of environmental impacts,
California has adopted statutes and regulations that comprehensively address oil and gas
operations. The statutory provisions for oil and gas law are contained within Division 3 (“Oil
and Gas”) of the Public Resources Code, encompassing sections 3100 through 3865. These
statutes address oil and gas operational issues in detail, including notice of intent to drill and

]
s
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abandon (§§ 3202, 3229); bonding (§§ 3204- 3207); abandonment (§ 3208); recordkeeping (6§
3210-3216); blowout prevention (§ 3219); casing (§ 3220); protection of water supplies (§§
3222, 3228); repairs (§ 3225); regulation of production facilitics ( 3276G); waste of gas (§35 3300-
3314); subsidence (§ 3315 ef seq.); spacing of welis (§§ 3600-3609); unit operations (§§ 3635-
3690}, and regulation of oil sumps (§§ 3780-3787).

Importantly, State law already addresses operational activities that involve the use of well
stimuiation. For example, unless prohibited in an applicable Jease or comiract, State law
authorizes 2 lessee or operator, with the approval of the Supervisor, to use reasonable and
prudent methoeds to explore for and remove all hydrocarbons, including “the injection of air, gas,
water, or other fluids into the productive strata, the application of pressure heat or other means
for the reduction of viscosity of the hydrocarbons, the supplying of additional motive force, or
the creating of enlarged or new channels for the underground movement of hydrocarbons into
production wells” (Pub. Resources Code, § 3106, subd. (b)). State cil and gas law also contains
provisions to address potential effects from hydraulic fracturing, including requirements
pertaining to well casings, blowouts, and bore hole integrity (e. £, cementing) (Pub. Resources
Code §§ 3208, 3219, 3226, 3270, 3300-33 14, 3600-3609). Stase law includes extensive
regulation of possible environmental effects from oil and gas operations, including provisions
that would address potential impacts from well stimulation. For example, the supervisor is
directed to prevent, as far as possible, damage to life, health, property and natural resources, and
damage to underground and surface waters suitable for irrigation or domestic purposes by the
infiltration of, or the addition of, detrimental substances (Pub. Resources Code, § 3106(a)).

As turther evidence of California’s desire to keep the regulation of oil production at the
State level, the California legislature enacted SB 4 (Paviey), a law that establishes a statutory
framework for the regulation of hydraulic fracturing and other well stimulation techniques. As
set out in recently released regulations, all the requirements of the legislation are to be carried
out at the State level including the development of regulations on hydranlic fracturing and other
well stimulation techniques, the undertaking of a scientific study overseen by the Secretary of the
Natural Resource Agency to ascertain the health and environmenta) impacts of these activities,
and the development of a State permitting program to govern them.

Thus, the State has already fully addressed the issues that the proposed Amendment
attempts to address, but with the required resources, expertise and perspective necessary to do it

properly.
Conelnsion

In summary, under both the federal and state Constitutions, local regulations that have the
effect of stopping or impacting oil production at wells currently ia service give rise to claims for

/ :W i
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compensation from both well owners and royaliy holders. Based on anticipated production
tevels for our clients® mineral rights, claims for diminuiion of value agninst the City could
easily be hundreds of millions of doltars—aor more,

State law comprehiensively covers the subject of 0i1 and gas operations, including
whether 1o use methods to stimulate reservoir productivity. This comprebensive regulation of oil
and pas operations Is consistent with the State’s strong interest in oil and gas resources, ity intent
to maximize the recovery of hydrocarbons from oil and gas reservoirs and its mandste to profect
our envirorment. The recent passage of SB 4, which creates 3 State regulatory framework for
hydraulic fracturing and other well stimulation techniques confirms the State’s continued desire
i regulate issues related to oil and gas preduction at the State level, Thus, when looking at the
“whole purpose and scope of the legislative scheme,” it is obvious that the Legislature intended
ic preempt local regulation on the subject of oil and gas operations' (Tolman v. Underhill (1952)
39 Cal.2d 708, 712). A local regulation that atiempts to impose a ban on the use of hydraulic
fracturing or other forms of well stimulation, is preempted by State law and unenforceable, and
would most ceriainly be challenged on such hasis,

We appreciate the opportunity to provide our input on this topic and look forward 1o
addressing this issve cooperatively, Should you have any quesiions regarding the above
analysis, piease give me a call at (310)312-4171.

ce: Oy Clerk Donesia L. Gause {ciiyclerk@earson.ca.us)
City Atterney Sunny Soltani (ssoliani@awatiorneys.com)
James D). Flyan, Carson Estate Trust
John W. Hawkinson, Carson Fstate Trust

Jroszaga

' The California Office of the Asiorney General reached a similar conclusion when considering the issue of Sigte
preempiion of local regulation of oif and gas operations in the mid-1970s, (3% Ops.Cal Atty.Gen, 461, 478 (1975)

{ " Where the steiviory scheme or Supervisor specifies a particulor method, matericl. ov procedure by o general rule
or regulaiion or gives approval to a plan of action with respect to a pariieudar well or fleld or agproves o
fransaction of a specified well or fleld, it is difficul? io see how fhere can be any room for locoel regulation, .. We
ahserve that these siatwtory and administraiive pravisions appear (o oceupy fully the wnderground phases of olf and
zas activity. "L} ’
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. Housion singapore
Honorable Planning Comimissioners Londen Toieyo
City of Carson Planning Commission Los Angeles  Washington, 0.C.
701 East Carson Street Hiadrid

Carson, CA 90745

Re: Carson Oif Code Update: Planning Commission Meeting February 24, 2015,
Agenda ltern No. 12-B

Dear Honorable Chair Faletogo and Honorable Commissioners:

We are writing on behalf of our client, Californians for Energy Independence, a statewide
coalition of energy producers, business associations, and local government leaders and agencies,
among others, formed to educate the public about proven, safe oil extraction technologies,
regarding the proposed Carson Ol Code Update.

Having reviewed the current regulations and the proposed regulations, we are confident
that the proposed regulations are entirely unnecessary to protect the City’s interesis and its
residents. The City’s proposed regulations do nothing more than duplicate existing state and
federal oil and gas regulations and, more importantly, create unnecessary litigation risk for the
City. We strongly urge this Commission to recommend against their adoption.

While existing oil and gas regulations in Carson have been adopted over time and have
not been consolidated, they have served the City well with regard to regulating oil and gas
development and protecting the City’s residents. The state and its agencies, inchuding the
Division of Oil, Gas and Geothermal Resources and the Air Resources Board, have developed
and implemented a comprehensive body of regulations that address all of the issues surrounding
oii and gas development. The City’s proposed regulations, if adopted, would largely be
duplicative of state regulations, and would intrude in many respects onto regulatory territory
already claimed by the state. The proposed new regulations, therefore, are not only unnecessary,
they are largely preempted by state law, and would only serve to discourage development of oil
and gas resources in Carson. Oil and gas development could be an important part of Carson’s
economy, and the City should not pursue new regulations that could hinder the growth of this
industry. More importantly, these types of unnecessary and overreaching regulations show
Carson as unfriendly to business and would discourage investment in Carson,
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Nevertheless, if the City decides to move forward, changes must be made to the current
draft of the proposed regulations to make them workable from industry’s perspective, As an
initial matter, the proposed ban on hydraulic fracturing, acidizing, and well stimulation
treatments is preempied by state law and should be stricken. We will submit separate comments
on this issue.

In addition, and putting aside the proposed prohibition on hydraulic fracturing, acidizing,
and well stimulation treatments, numerous changes to the current draft regulations are required io
bring them in line with existing state regulations and to relieve the nnmecessary burden imposed
on future oil and gas operators. Below is a summary of our concerns and attached are Line edits
to the proposed regulations showing how they could be addressed.

Uverly Burdensome Regulations With No Public Benefit, The proposed regulations
should be revised to address unnecessary regulations. Many of the regulations 2o far beyond the
City’s purported goals of protection of public health and safety, and would impart little or no
benefit to the City or its residents. Instead, many of the regulations seem drafied 50 as o layer
duplicative requirements on an industry so that the City can say it is doing something. These
regulations, however, would make it harder to conduct business in Carson and impart nio public
benefit. Many of these regulations can and should be revised to reduce burdensome and
unnecessary requirements on operators. Examples include the requirement that operators
maintain a meteorological station at each project site (proposed Sec. 9531.2.E), the requirement
that oil well abandonment only be performed by contractors licensed to do business in Carson
(proposed Sec. 9510.3.3.D.1), and the requirement that operators submit an annual drilling, re-
drilling, and wotkover plan to the Petroleum Administrator for review (proposed Sec. 9532.C).
None of these provisions would result in any meaningful benefits to the City or its residents, but
each would significantly increase the costs and burdens of producing oil and gas, not seen in
other jurisdictions. These subsections, among many others, should be revised to remove
unnecessary and costly burdens that will discourage future oil and gas development.

The Proposed Regulations are Preempted. The proposed regulations should be revised
s0 s to avoid the regulatory authority of state agencies, including the Division of Oil, Gas and
Geothermal Resources and the South Coast Air Quality Management District.  DOGGR has
exclusive jurisdiction over the regulation of all subsurface activities. Thus, for example, the
proposed regulations of the subsurface aspects of abandonment of oil and gas wells, pipelines
and leak testing, and re-drilling of wells are preempted by DOGGR regulations and should be
removed. Likewise, the AQMD imposes extensive regulation of air quality issues and has
responsibility for carrying out the state’s greenhouse gas emission reduction programs. Again,
the proposed regulations need not address these topics, as they are duplicative of AQMD
regulations and are therefore preempted.

Aveid Duplication of CEOA. In too many places, the proposed regulations duplicate
required environmental review and mitigation monitoring that is already imposed on oil and gas
projects under the California Environmental Quality Act (CEQA). Any new drilling project in
California must be reviewed under CEQA before it may be approved, and nearly all will be
subject to a mitigated negative declaration or environmental impact report. With either level of
review, the City studies a wide range of potential environmental impacts and imposes miti gation
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measures to reduce those impacts to a level of insignificance. The proposed regulations should
not duplicate those efforts, becanse overlapping evaluation, mitigation, and monitoring
requirements are overly birdensome on operstors and will discourage future development,
Accordingly, the Petrolewrt Administrator should be able to rely on CEQA review of a project’s
impacts relating to surface and grovndwaser quality when approving plans related to those fopics
which the Petroleum Administrator cannot do now, In addition, the proposed compliance
monitoring section (proposed Sec. 9516) is unpecessary because i is duplicative of the
mitigation monitoring and reporting program required for all new oil and gas projects under
CEQA.

ki

Petrolewm Adwminisirator Powers Ave Uverbroad and Yts Decisions Must be
Appeainble, The powers of the “Petroleurs Administrator” under the proposed regulations
should be restrained and the decisions of the Petroleum Administrator should be appealable,
Under the proposed regulations, the Petrolevmn Administrator would be an unelected official
appointed by the City Manager who would have vast power over the evaluation, approval, and
monitoring of oil and gas projects in the City. The proposed regulations vest too much authority
in the Petroleum Administrator in several places, such as the discretion to impose additional
conditions on existing, operating projects (proposed Sec. 9509) and to impose any conditions,
without guidance, on “high-risk” operations (proposed Sec. 9510.3,5.B.2.ii1). The Petroleum
Administrator’s duties should be more clearly delineated and appropriste guidance must be
provided. In addition, we have proposed several new provisions which would make clear that
operators have the right to appeal decisions of the Petroleum Administrator,

The attached redline contains munerous other changes to the proposed regulations for
clarity and internal consistency. These include deletions of defined terms that are not actually
used in the regulations and other changes necessery to have 2 clesr and unambiguous code under
which the City and the ol and gas industry can operate,

We appreciate your consideration of our proposed revisions to the proposed regulations,
The current proposed drafi is a good start, and we lock forward 1o working with the City to
improve on this draft moving forward, Please don’t hesitate io contact us If you have any

questions,
Very truly yours,
y
of LATHAM & WATKINS LLP
Attachment

ee:  Mr. Saied Naaseh, Planning Manager
Ms, Sunny Suitani, Clty Attorney
Mr. George J. Mihlsten, Latham & Watking LLP
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Carson, CA 920745

Re: Proposed Ordinance to Ban Hydraulic Fracturing, Acidizing, and Well
Stirnuiation; Planning Commission Meeting, F ebruary 24, 2015, Agenda liem No.
12-C

Dear Honorable Chair Faletogo and Honorable Commissioners:

We are writing on behalf of our client, Californians for Energy Independence, a statewide
coalition of energy producers, business associations, and local government leaders and agencies,
among others, formed to educate the public about proven, safe oil extraction technologies,
regarding the draft proposal to prohibit hydraulic fracturing, acidizing, and well stimulation
ireatments within the City of Carson (“Proposed Ban™).!

We strongly urge the Planning Commission nef to advance the Proposed Ban, The
Proposed Ban is not permitted under state law, and adopting the Proposed Ban would subject the
City to significant liability,

The City previously considered such a ban and, after much deliberation, the City decided
not to enact it. There is no reason to act differently now.

Last year, the City Council adopted a temporary moratorium on a#f oil and gas drilling,
Rather than extend the 45-day moratorium, the City Council allowed it to expire. The Council
appropriately decided not to extend the moratorium because the moratorium was bad public
policy and served no real public purpose.

"'We are providing a companion letier that provides comments and proposed revisions to the
entirety of the Oil Code Update.
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Oil production has been a part of Carson’s economy for over 90 years. The first well was
drifled in Carson in 1921, and the Dominguez Fisld was discovered shortly thereafter in 1923, In
the nearly 100 years since then, oil drilling has occurred continuously and safely, producing
approximately 274 million barrels of oil from 605 wells in the Dominguez Field.

Oil produstion activities in Carson have provided good jobs, revenues for the City and
the County, and increased economic activity. These are real and tangible benefits for all of the
City’s residents and the City Council recognized the importance of these benefits when it refused
to extend last year’s temporary moratorivm.

The current proposal to ban ordinary and widely used extraction technigues is no
different than the expired temporary ban. Banning particular types of extraction techniques is
bad public policy because the regulation will affect more production activities than is miended,
state law already regulates these activities, and a ban will only serve to retard much needed
investment in Carson’s local economy.

As bad as the proposal to ban hydraulic fracturing and other well-stimulation activities is
from a public policy and economics perspective, it is similarly improper from legal perspective.
The proposal is not onfy preempted, it exposes the City to substantial liability.

The Proposed Ban is preempled by state law. The state has fully occupied the field
relating to the methods of oil and gas production. The state’s comprehensive regulatory scheme
leaves no room for local regulations that are conflicting or duplicative. In light of the state’s
occupation of the field, it is clear the City may not single out particular methods of oil and gas

-production as prohibited.

The Proposed Ban exposes the City to significant liability because the Proposed Barn
would affect an unconstitutional taking. Under the Proposed Ban, both existing and future oil
and gas projects would be prohibited from utilizing hydraulic fracturing, acidizing, and well
stimulation treatments to access petroleum reserves in the City. To the extent that the Proposed
Ban would prevent companies, landowners, and holders of mineral rights from extracting those
reserves, the City would be liable for damages, which could be many millions of dollars. The
“savings clause” in the Proposed Ban, which would empower the Petroleum Administrator (o
grant limited exceptions to the Proposed Ban to those with “investment-backed expectations”
where the use of banned techniques would not pose a nuisance, is an unworkable and ultimately
fatally flawed attempt to cure the measure’s constitutional defects. In all events, the City will be
forced to expend substantial sums defending the ordinance,

The potential for unconstitutional takings is compounded by the proposed Code’s vague
and imprecise definitions. Although the Proposed Ban is framed as one targeting hydraulic
fracturing, acidizing, and well stimulation treatments, it would reach far beyond those techniques
to prohibit a much broader range of common oil extraction methods. The Oil Code Update’s
definitions of the prohibited techniques differ from those used by the state, particularly with
regard 1o the definition of well stimulation treatment. These variant definitions create substantial
uncertainty as to the specific types of extraction techniques (e.g., water flooding, eyclic steam
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injection) that are intended 1o be covered by the Proposed Ban’s prohibition. The exception
written info the Proposed Ban for “normal maintenance work™ is similarly insufficient.

Lastly, the Clty hus not complied with the Californie Environmenial Cuality Act,
Congideration and adoption of the Proposed Ban is subject to review under the Califomia
Environmental Quality Act because the Proposed Banis a discretionary project under CECQA that
could potentially result in significant environmental effocts, The Planning Division Staff Report
states that the Proposed Ban is exempt from CEQA but presents no evidence to support sueh an
assertion. There has been no CEQA clearance provided for the Proposed Ban, and
envircnmental review must take place hefore the Proposed Ban may be considered for adoption
by the City Couneil.

These issues are discussed in greater detsil in Altachiment A,

We appreciate your consideration of these issues and respectiully urge vowr Commission
1ot (0 move the proposal forward,

Please do not hesitate to contact us should you have any guestions or need further

information.
Very truly yours,
&
in: J, Hanelin
THAM & WATKINS LLP
Attachment

cer My, Saied Nasseh, Planning Manager
Ms. Sunny Sultani, City Attorney
M, George J. Mihlsten, Latham & Watkins LLP
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ATTACHMENT A

L. THE PROPOSED BAN IS PREEMPTED BY STATE LAW

The state has fully occupied the field concerning oil and gas production and extraction
activitics. Therefore, there is no room for the Proposed Ban.

Where local legisiation conflicts with the state’s general laws, the local legislation is
preempted and is void and unenforceable. (See, e.g., Sherwin-Willioms Co. v. City of Los
Angeles (1993) 4 Cal.4th 893, 897.) A conflict between local and state legislation exists where
the local legislation duplicates, contradicts, or enters inte an area fully oooupied by state law.
{/d. at 897-98.)

Preemption by state law may either be express or implied. Fmplied preemption exists
where the siate has fully occupied the field that a lower body seeks to regulate.  Implied
preemption can take three forms: (1) the subject matter has been so fully and compietely covered
by state law as to clearly indicate that it has become exclusively a matter of statewide conceri,
(2} the subject matter has been partially covered by state law couched in terms that indicate
clearly that a paramount state concern will not tolerate further or additional local action; or 3)
the subject matter has been partially covered by state law, and the subject is of such a nature that
the adverse effect of a local ordinance on the transient citizens of the state outweighs the possible
benefit to the locality. (See, e.g., Sherwin-Williams, supra, 4 Cal.4th at 897-98.)

A review of the relevant and long-standing statutes and authorities makes clear that the
Propesed Ban is preempted by state law.

Fipst, the Public Resources Code has Jong assigned the State Division of Oil, Gas and
Geothermal Resources exclusive responsibility for regulating subsurface activities. (See, e.g.,
Pub. Res. Code, § 3106(a) [State Oil & Gas Supervisor has authority over “the drilling,
operation, maintenance, and abandonment of wells™].)

The legislature declared, as a policy of the state to eliminate waste by increasing the
recovery of underground hydrocarbons, that an oil and gas lessee or operator has the right to
conduct “the injection of air, gas, water, or other fluids into the productive strata, the application
of pressure heat or other means for the reduction of viscosity of the hydrocarbons, the supplying
of additional motive force, or the creating of enlarged or new channels for the underground
movement of hydrocarbons into production wells, when these methods or processes employed
have been approved by the [State Oil and Gas Supervisor].”

Subjects regulated under the Public Resources Code include well stimulation, well
bonding, abandonment of wells, orphan wells, recordkeeping, blowout prevention, well casing,
protection of water supplies, repairs, regulation of production facilities, unreasonable waste of
gas, subsidence, spacing of wells, management and development of unit operations, and
reguiation of oil sumps. (See generally Pub. Res. Code, §§ 3000 — 3865.) Subjects regulated
under the California Code of Regulations include CEQA exemptions for oil and gas activities,
well testing, well plugging and abandonment, casing and cementing requirements, blowout
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prevention, pipeline and tank requirements, and the maintenance and filing of well records. (See
Cal. Code Reg. §§ 1681 e/ seq.) Loeal ordinances thet seck to ban or restrict well stimulation
technigues conflict with the state’s express policy in the Public Resources Code.

Second, Senate Bill 4 (Stats. 2013, ch. 313) (“SB 4*) expanded DOGGR’s pre-existing
comprehensive regulatory program by adding more detailed requirements for well stimulation
treatment activities including hydraulic fracturing. Among other things, SB 4 defined terms
related to hydravlic fracturing, required specific studies and reports on hydraulic fracturing,
mandated additional regulations which DOGGR has already implemented on an interim basis,
further delineated regulatory authority over well stimulation ireatment activities, required
specifio permits to vtilize bydraulic fracturing, required notice and disclosures, established water
quality monitoring requirements, imposed stiffer penalties for noncompliance, and authorized
new fees, DOGGR promulgated final regulations pursuant to SB 4 in Decerber 2014 that
address reporting and operational requirements for the use of hydraulic fracturing and other well
stimulation techniques in greater defail. (See Pub. Res. Code, §§ 3150-3161; see also SB 4
(Paviey, Chapter 313, Statutes 2013).) DOGGR’s SB 4 regulations reinforced DOGGR’s
regulatory authority over all “downhole” activities, demonstrating further that the field is fully
covered by the extensive state regulations. DOGGR’s final §B 4 regulations will go into effect
on july I, 2015,

Third, the state has fully cccupied the field regarding “downhole” regutations of oil
extraction. A 1976 opinion from the California Attorney General is unequivocal on this point,
finding that “Where the statutory scheme or Supervisor specifies a particular method, material,
or procedure by a general rule or regulation or gives approval to a plan of action with respect to a
particular well or field or approves a transaction at a specified well or field, it is difficult to see
how there can be any room for local regulation...We observe that these statutory and
administrative provisions appear to occupy fully the underground phases of oil and gas activity.”
(59 Cps.Cal Atty.Gen. 461, 478 (1976).)

DOGGR regulations are broadly applicable to specific downhole activities and issues,
including casing, cementing, blowout prevention, drilling fluids, plugging and abandonment of
wells, well spacing, testing of idle wells, underground injection and disposal projects, and many
others. It is quite clear that DOGGR’s regulations preernpt local authority on the subject of
“downhole” activities, and, indeed, we are aware of no muiicipality in California that attempts to
reguiate “downhele” activities.

Bven if the City may determine the location of surface oil and gas facilities, the City
cannot regulate the “downhole” business of drilling and operating wells in zones where those
uses are permilted.  As set forth above, that is wholly within DOGGR’s purview. A local
government may not use its police power over zoning and land use of the surface of the land to
regulate technical, subsurface methods and means. Tn other words, while the City may be able to
determine where oil wells may be operated, DOGGR has the exclusive power over figw they are
operated. (See Braly v. Board of Fire Commissioners (1958) 157 Cal.App.2d 608, 616
[rmunicipal regulations on technical aspects of oil production such as the size of the property and
distance from public streets required to allow the siting of an oil well imposed an
unconstitutional taking of plaintiffs’ right to drill on their ows land in a jurisdiction that allowed
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such drilling].) The City’s Proposad Ban would intrude onto regulatory territory claimed in full
by the state legislature.

The Oi Code Update inchudes definiiions of acidizing, hydraulic fracturing, and well
stimulation treatment that would be added to the Carson Municipal Code. While there are some
similarities to the definitions of these techniques used in SB 4, there are also significant
differences, particularly with regard to the definition of well stimulation treatment. The
Proposed Ban’s departure from the definitions in SB 4 creates regulations that are inconsistent
with and preempted by state law, and the discrepancies also create a separate legal problem:
uncertamty about what types of other extraction techniques (c.g., water flooding, cyclic steam
injection} may be covered by the Proposed Ban and what would still be permitied in the
appropriate zones.

Thus, in addition to the incurable defect of being preempted by state law, the Proposed
Ban also creates confusion as to its applicability to other extraction techniques. The Proposed
Ban creates regulations that are inconsistent with state law and must give way to it. The state
long ago fully occupied the field of regarding oil and gas regulations. The state further
expressed its intent {o continue to occupy the field when it enacted SB 4. SB 4 directs DOGGR
to develop final regulations that are even more comprehensive than those that existed prior to SB
4’s passage. Those regulations are now final and will soon become effective. Any effort by the
City to regulate activities such as hydraulic fracturing and other well stimulation treatments
covered by SB 4 is preempted.

L. THE PROPOSED BAN WOULD SUBJECT THE CITY TO LIARBILITY FOR
EFFRECTING AN UNCOMPENSATED TAKING

The Proposed Ban would effect a regulatory taking without Just compensation, in
violation of the U.S. and California Constitutions.

The Takings Clause to the U.S. Copstitution and its counterpart in the California
Constitution (Art. I, § 19) prohibit the taking of private property absent just compensation.
These prohibitions apply equally to physical takings as well as regulatory ones,

A regulatory taking may occur when, as here, a regulation works an sconomie detriment
on property rights of owners and interferes with their “distinet investmeni-backed expectations,”
thereby requiring the payment of just compensation. (See, e.g., Penn Central Transp. Co. v. New
York City, 438 U.S. 104 (1978).) Takings may also occur where a government regulation
deprives a property owner of all “economically viable use of his land.” (Agins v. Tiburon, 447
U.8. 255, 260 (1980).) Oil and gas operators and mineral rights holders in the City have
hundreds of millions of dollars in investment-backed expectations regarding the extraction of oil
and gas from land in the City, and deprivation of the right to use their properties for oil and gas
extraction would not leave any other economically viable use of those properties,

A regulatory taking of mineral rights may also be found where a broad prohibition makes
it “commercially impracticable to mine...” (Keysione Bituminous Coal Ass'n v. DeBenedictis,
480 U.5. 470, 507 (1987) (citing Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 414 (1 9223).)
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While the Supreme Court has held that a regulation depriving a property owner of all
seonomically beneficial use of his property may not constitute a taking if the proscribed use
constitutes a public nuisance or “harmful or noxious use[]” of property (see Lucas v. South
Caroling Coastal Council, 505 U.S. 1003, 1022 (1992)), California couris have required that
government demonstrate that such uses pose an “undoubted menace to public health, safety, or
morals” to sustain the regulation without payment of just compensation. (See Sunser Amusement
Co. v. Board of Police Commissioners (1972) 7 Cal.3d 64, 80 (citing Jones v. City of Los
Angeles (1930) 211 Cal. 304, 315)) (emphasis in original.) Given that oil and gas projects in the
City are all subject to extensive review and mitigation of environmental mmpacts under the
California Environmental Quality Act and the City has provosed an overhaul of ite il Code to
provide further oversight of such projects, and given the exampies of “public nuisance” provided
in Lucas (1e., a landfilling operation that floods others’ land, a nuclear generating plant sitting
astride an earthquake fault (see Lucas, 505 U.S. at 1029)), no showing of “an undoubted menace
to public health, safety, or morals™ can be made for oil and gas extraction uses in the City.

California law recognizes mineral rights as separate, cognizable interests from surface
estates (see Civil Code, § 883.110), and California courts have held that mineral rights are
cognizable property rights separate from surface estates. (See in re Walz (1925) 197 Cal. 263,
268 [a mineral estate is a “fee simple” giving the holder the right to mine such lands, in no way
affecting the fee simple title of the owner of the surface of the land]; Nevada Frrigation Dist. v,
Keystone Copper Corp. (1964) 224 Cal.App.2d 523 [severance of the mineral estate from the
surface of the land creates two estates with equal status].) Federal courts have also held that a
regulation prohibiting issuance of permits for mining effects a regulatory taking of the separate
mineral estate, requiring just compensation. (See Whitney Benefits, Inc. v. U.S. (1991) 926 F.2d
1169 [enactment of the Surface Mining Control and Reclamation Act precluded issuance of a
permit for coal mining and thereby was a regulatory taking requiring just compensation].)

The Proposed Ban, if adopted, would effect a takine in several wavs.

First, it would prohibit the use of hydraulic fracturing, acidizing, or any other well
stimulation treatment in the City under the guise of a land use regulation, thereby precluding the
use of land in the City for these uses and depriving property owners and royalty owners of
investment-backed expectations and economically viable use of land for extraction where
recovery of resources using these techniques is the only feasible means of recovery,

Second, the Proposed Ban would go much further than banning hydraulic fracturing, due
to the expansive and unclear drafling of the definitions for “acidizing” and *well stimulation
treatment” m Section 9503 of the City’s proposed Oil Code Update.

The Code Update would define “acidizing” in the first instance as a well stimulation
treatment, which could mean, by definition, that all acidizing is prohibited. The exception
drafted in the definition of “acidizing” that encompasses “standard maintenance work or ofher
routine activities that do not affect the integrity of the well or the natural porosity or permeability
of an underground geologic foundation” is entirely vague and difficult to adjudicate. How would
operators know if a standard, routine application of acid they use to clean out wellbores will pass
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muster or be prohibited? Who at the City would decide whether a particular application of acid
was exermnpied?

The definition of “well stimulation treatment” is even more unclear and vague. This
definition takes leave of the definiiion of the exact same term found in SB 4, and introduces a
great deal of technical language to define what is and is not a well stimulation treatment, The
definition passes responsibility to DOGGR to decide whether 2 particular technique “does not
enhance oil and gas production or recovery by inereasing the permeability of the formation” and
therefore qualifies as a well stimulation treatment. Requiring a2 DOGGR determination is an
entirely unworkable syster in the context of a local operator seeking an exemption from the City
to perform routine work on an existing well. The definition also creates a presumption that any
treatinent that involves placing acid in 2 well “and that uses a volume of fluid equal to of greater
than the Acid Volume Threshold (as defined by DOGGR)” is a well stimulation treatment.
Without further guidance from DOGGR, this presumption would be very difficult to OVercome,
and operators very well may not be able to use any routine well cleanout methods that involve
application of acids.

Implementing the ban on “well stimulation treatment” as it is written would, in effect,
result in the complete shutdown of all existing oil and gas wells in the City. This is so despite
the Proposed Ban’s “savings clause,” which purports ic exempt those with “reasonable
investment backed expectation established through investment made before the effective date” of
the Proposed Ban from its effects. As explained below, this “savings clause” is iltusory and will
not protect operators from a taking,

Since the Proposed Ban would deprive current and potential future operators of all
economic value of their property, the Initiative would effect a regulatory taking and subject the
City to the risk of substantial damages. (See, e.g., Chandis Securities v. City of Dana Poiny, 52
Cal. App.4th 475, 484 (1996) (where a land use initiative constitutes a taking, the local
jurisdiction will be required “to pay compensation to plaintiffs™).)

. THE PROPOSED BAN'S PURPORTED “SAVINGS CLAUSE” DOES NOT
SHIELD THE CITY FROM LIABILITY

The purported savings clause included in the Proposed Ban does not move the
constituiionality needie. The Proposed Ban’s savings clause reads:

“However, to the extent that any permitiee demonstrates to the
Petroleum Administrator, that (1) well stimulation, other than
hydraulic fracturing, is necessary to recover the owner/operator’s
reasonable investment backed expectation established through
investment made before the effective date of this ordinance: and
(2) that such well stimulation will not create a nuisance due to an
adverse impact on persons or property within the City, then the
Petroleum Administrator may authorize such well stimulation
treatment pursuant (o a permit issued pursuant to this ordinance.”
(Proposed Oil Code Update, section 9536.)
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Any protections offered by this purported savings clause are undermined in at leasi two Ways.

First, any protection is illusory, at best, as the exception is subject to the discretion of the
Petroleum  Administrator not once but twice. To grant an exemption, the Petroleum
Administrator must find (a) that the ownet/operator had a “reasonable investment backed
expectation” established prior to the ordinance’s effective date, and (b} that the proposed
treatment would not create a “nuisance.” This provision leaves enormous, if not unfettered,
discretion in the hands of the Petroleum Administrator — an official not equipped to evaluate a
takings claim from a legal standpoint — and offers no guidance or set criteria as to how to
evaluate such a claim.

second, the Proposed Ban does not provide any definition of its key terms: “reasonable
investment backed expectation” and “nuisance” Will the Petroloum Administrator follow any
set of principles in interpreting these terms? Or will he/she simply rule on exemption claims on
a case-by-case basis? In any event, these provisions at most would transform a facial takings
challenge into an as-applied one, without alleviating these constitutional concerns,

The U.5. Supreme Court has made clear that public entities are liable for damages caused
by regulatory takings, even femporary takings, from the moment the regulation causing the
taking goes into effect, and public entities must pay property owners for the value of the property
use during the period of deprivation. (See First English Evangelical Lutheran Church of
Glendale v. Los Angeles County, 482 U.8. 304, 319 (1987) {(“The value of a leasehold interest in
property for a period of years may be substantial, and the burden on the property owner in
extinguishing such an interest for a period of years may be great indeed...Whers this burden
results from governmental action that amounted to a taking, the Just Compensation Clause of the
Fifth Amendment requires that the government pay the landowner for the value of the use of the
land during this period. [CY United States v. Causby, 328 U.8. 256, 261 (1946) (“1t is the
owner’s loss, not the taker’s gain, which is the measure of the value of the property taken™)].)

While there has been no determination of the full extent of damages in the City that
would result from the regulatory taking effected by enactment of the Proposed Ban, those
damages could be enormous, and the City would be liable for the costs of defending any and al]
challenges to the Proposed Ban. If the Proposed Ban goes into effect, the City would be required
to compensate producers and mineral rights holders for these losses, with damages accruing the
moment the Proposed Ban goes into effect. The purported exemptions contained in the Proposed
Ban to protect the interests of owners of “reasonable investment backed expectations” are highly
suspect, as explained in this letter, and even immediate implementation of these purported
exemptions would not save the City from financial exposure.

IV.  THE PROPOSED BAN IS NOT EXEMPT FROM CEQA

The Planning Commission Staff Report concludes that the Proposed Ban is categorically
exernpt from CEQA as a regulatory action to protect the environment under Section 15368 of the
CEQA Guidelines.  Section 15308 exempts only “actions taken by regulatory agencies, as
authorized by state or local ordinance, to assure the maintenance, restoraiion, enhancement, or
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protection of the environment where the regulatory process involves procedures for protection of
the environment.” (CEQA Guidelines, § 15308.)

The Stail Report presents no evidence that the Proposed Ban is necessary to protect the
environment. In fact, the Staff Report fails to identify the existence of any pending applications
for any oil and gas projects involving hydraulic fracturing, acidizing, or well stimulation
treatments, and it fails to identify any existing or past application of those techniques within the
City. The Staff Report lists a litany of alleged negative impacts of these techniques (Staff
Report, pp. 3-4), but provides no evidence that these techniques are causing or contributing to
any of those impacts in the City. Instead, the Staff Report simply concludes, without support,
that the Proposed Ban “strengthens snvironmental standards related to the prohibited uses, and
thereby advances the protection of environmental resources within the City of Carson.” {ld. at p.
4.}

Section 15308’s exemption for regulatory acts is parrow and cannot be siretched to
include the Proposed Ban. A municipality cannot “circumvent CEQA merely by characterizing
its ordinances as environmentally friendly and therefore exempt” under the exemption. {(Save the
Plastic Bag Coalition v. County of Marin (2013) 218 Cal.App.4th 209, 219-220.) Rather, a
municipality claiming that a project need not undergo CEQA review because it is 2 regulatory
action intended o protect the environment must first marshal substantial evidence establishing
that the project falls within the exempt category of projects. (See Davidon Homes v, Clity of San
Jose (1997) 54 Cal.App.4th 106, 115.)

In Dunn-Edwards Corp. v. Superior Court (1992) 9 Cal.App.4th 644 (disapproved on
other grounds by Western States Petroleum Assn. v. Superior Court (1995) ¢ Cal.dth 559), for
example, the court rejected an air district’s argument that regulations inposing emission
standards for volatile organic compounds contained in architectural coatings were categorically
exempt under CEQA. Guidelines Sections 15307 and 15308 because the regulations were more
stringent and “cannot be said to have created an adverse change.” (Jd. at 657.) The court held the
agency’s conclusion that the regulations would not result in a net increase in emissions was not
supported by any evidence on the record and was therefore “predicated on lack of the very
information which would be provided by an ETR.” (Jd. at 658.)

Here, there is no evidence, much less substantial evidence, to support a determination that
the Proposed Ban falls within the narrow exemption under Section 15308, The Staff Report
merely concludes, without further explanation, that the exemption applies. This is not enough.
The City cannot simply assert, without any support, that the Proposed Ban is categorically
exempt from CEQA under Section 15308. (Save the Plastic Bag Coalition, 218 Cal.App.4th at
219-22G.) Because the City has no evidence to support its conclusion that the Proposed Ban is
exempt from CEQA, the City has not met its burden of establishing that the Proposed Ban falls
within Section 15308’s exemption for regulatory actions to protect the environment. Therefore,
the Proposed Ban must undergo CEQA review.

LAMO1S631
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March 23, 2015 41509-033

BY EMAIL
ssoliani@awattorneys.com

Sunny Soltani, Bsg.

Alsshsire & Wynder

2361 Rosecrans Avenve Suite 475
Bl Sepundo, CA 90245

Re:  Proposed Carson Restrictions on Oil Production

Diear Ms. Soltan::

At the Carson Planning Commission hearing on F ebruary 24, 2015, you advised the Commission
that an ordinance effectively banning oil production in the City of Carson would not constitute
an unconstitutional taking because the legislation under consideration doss not unduly limit the
rights of the surface owners.

As I noted in my comments at the hearing, on behalf of certain subsurface mineral rights owners,
that position is not correct. Where, as here, the subsurface mineral 13 ghts are owned separately
from the surface lands, a taking of all that my clients own-—the subsurface mineral rights—
would constitute a compensable unconstitutional taking. If these rights are overregulated, the
City will be liable for a taking of the mineral owners® valuable property rights.

In fact, the classic case in this area is exactly on point. In FPennsylvania Coal Co. v. Mahon, 260
U.5, 393 (1922), Pennsylvania Coal deeded the surface rights but retained the right to remove
subsurface coal from the property in question. The state adopied the Kohler Act, which
prohibited coal mining in such a way as to cause subsidence io oceupied structures. The
Supreme Court found the Kohler Act exceeded the State's police power and overregulated
Fennsylvania Coal's property interest by "abolish[ing] what is recognized in Pennsylvania as an
estate in land—a very valuable estate " (Pemnsylvania Coal, 260 U.S. at 414.) The Court wrote:

"The general rule at least is, that while property may be regulaied to a
certain extent, if regulation goes too far it will be recognized as a taking, . .. We
are in: danger of forgetting that a strong public desire io improve the public
condition is not enough to warrant achieving the desire by a shorter cut than the
constitutional way of paying for the change.” {(Pennsylvania Coal, 260 U.S. at
415-416.)

11358 West Olvinpic Boulevard, Los Angeles, Calfornia 800841614 Telephone: 310.312.4000 Faxr 310.317.4924
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Pennsylvania Coal involved the situation where the propeity owner's sole property intersst was
in the subsurface.

This critically distinguishes the quiie different situation where an owner owns the entire fee
interest—including both the surface estate and the subsurface mineral estate—and tries to
segment its property by focusing only on the latter. In that situation, the law will look o "the
property as & whole" in analyzing whether there has been a taking by overregulation—ie.,
whether the regulation goes “too far” in depriving the property owner of what it acthually owns,
For exarnple, in Penn Central T ransporiation Co. v. New York City, 438 U 8. 104, Penn Central
was the fee owner of  city block on which the Grand Central Terminal, an 8-story building, was
located. The City declared the Terminal a tandmark, and denied Penn Central's plan to build a
35-story building atop it. Penn Central sued onthe theory that the City had taken it air rights
above the Terminal. Because Penn Central owned the entire property and other adjoining
properties to which the air rights could be transferred, the Supreme Court denied Penn Central's
atterapt to divide its single parcel into segments; the focus is on the extent of the interference
with rights "in the parcel as a whole." (Penn Central, 438 1.5, at 1300,

Penn Central did not deal with the situation where a property owner owns less than ihe fee and
the regulation damages the owner's entire property interest, The Supreme Court made this clear
in the careful language it used in a subsequent case, Andrus v. Allard, 444 U.8. 51 (1979). In
Andrus, the Court upheld Congress’ right to limit the sale of bird artifacts that had been lawfully
obtained before passage of the legislation under review. The owner tried to segrent its property
interests and focus solely on a "taking" of its right to profit from the sale of its property. This
was improper under Penn Ceniral, as the Supreme Court explained:

At least where an owner possesses a full ‘bundle’ of property rights, the
destruction of one 'strand’ of the bundle is not a taking because the aggregate must
be viewed in its entirety.” (4ndrus, 444 U.S. at 65-66, emphasis added.)

The Court then added a citation as follows: "Compare Penn Central . . . with Penmsyivania
Coal." {(Andrus, 444 U8, at 65-66.) This demonstrates that the Court recognized the distinction
between factual scenarios in which an owner was trying to artificially limit its holdings by
"segmenting” out but one of its interest (as in Peun Cenral), on the one hand, from the scenario
where an owner was alleging that its entire property interest was being taken (as in Pennsyivanio
Coal). The Supreme Court has reiterated the conditional staternent in Andrus on several
occasions. See, e.g. Kevsione Bituminous Coal Assn. v. DeBenediciis, 480 1.8, 470, 497 (1987,
Takoe-Sierra Preservation Council, Inc. v. Tahoe Regional Planning Agency, 535 U.8. 302,327
(20623,
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The distinction between Pennsylvanio Coal and Penn Central recognized in the regulatory
talcings area is the same as that recognized in direct condemmation. The government must pay
for the owner's particular property interest that it takes, even where the owher owns less than the
fee. See, e.g, United States v. Virginia Elec. & Power Co., 365 U.S. 624, 633 (1961) ("The
guiding principle of just compensation is reimbursement to the swner Jor the property inferesi
saken.") (sophasis added); People ex rel. Dept. of Public Works v, Lynbar, 253 Cal. App. 2¢ £70
(1967) ("[ TThe pronerty must be valued as the condemnor finds it, including without Hmitation
thereby, the state of its title. . . ™).

State courts applying Penn Central have recognized that the nature of the property owner's
particular interest is critical to analysis of the regulatory takings issue. For example, in Western
Energy Company v. Genie Land Company, 227 Mont, 74 (1987), the Supreme Court of Montana
was reviewing a claim by a lessee of coal interests that a statute requiring consent of the surface
owner {o mine was unconstitutional. Reviewing the Supreme Cowrt's decisions in Pennsyivanic
Coal, Perm Ceniral, and Andvus, the Court honed in on the "full bundle” issue:

"At issue in this case is destruction of Western's entire bundle of viehts in the
minerals beneath the surface owned by Genie." (Western Energy, 227 Mont. At
81, emphasis added.)

Another similar case is Machipongo Lond and Coal Company, Inc. v. Commonweaith of
Pennsylvania, 563 Pa. 3 (2002). Certain lands were designated as "unsuitable for mining" and
the owners of the mineral rights sought compensation for a taking. In analyzing the owners'
claims for a per se taking of all use under Lucas v. South Caroling Coastal Council, 505 U.8.
1003 (1992}, the Court found a distinction between the claims of those owners who owned ondy
the mining rights, and those owners who cwned both the mining rights and the surface rights,
The latier (owners of the fee simple) could not, uader Penn Ceniral, segment their fee simple
interest to focus only on the subsurface wmining rights. But the fact that the former group owned
only the mining interests "would appear to distinguish them® from the fee simaple owners,
(Machipongo, 569 Pa. at 35.) See also, State ex rel. Shelly Materials, Inc. v. Clark County Board
of Commissioners, 115 Ohio St. 3d 337, 344 (Oh. 2007) (mineral estate may be considered the
relevant parcel for regulatory takings analysis if it was purchased separately); Whitney Benefits,
inc. v. United States, 926 F. 24 1169, 1172 (Fed. Cir. 1991) (affirming $60.2 millicn judgment
for taking where "the only property here involved is the right to surface mine a particular deposit
of coal.™).

Thus, where an owner's property interest is limited to the subsurface mineral rights, a regulatory
takings claim must assess whether those property inierests have been taken. As the Supreme
Court has recognized, property ownership has varions dimensions. It is limited horizontally by
the amount of acres owned — e.g., by the metes and bounds of the interest. It may be limited
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vertically by the particular property interest owned — e.2., air ights or surface rights or
subsurface rights. And it may be limited temporaliy by iim rgih of the estaie - 2. g, 2 leasehold
for a stated period of time. Tahoe-Sierra, 535 1U.5. at 331-337. When 3 claimant pUIsues a
regulatory takings claim, the court always considers the dimensions of the owner's noldings.
Thers may be issues as to w%mhe; all ov }um a part of the & g[dmg S?r@uﬁd be p}g}md i the
denominator; but the question is neves wmc&mm gfsa’

denominator. in short, a regulaiory ta ] ]
that the claimant owng, The vertical ciiém@smgn is jcam i the same manner as LhF borizon wE
where the owner's inlerest is limited to just part of the vertical dimengion, its regulatory takings
claim must be assessed based on that ownership interesi — not by adding someone else's
property to the denominator.

1

Hexre, the mineral owners own only the subsurface oil and gas righis in the properties in gquestion.

If the City destroys or damages that property infersst, it will owe compensation 1o the mineral
owners, regardless of wh@hw the surface inferests owned by somsbody else still retain some
economically beneficial use. The City needs fo recognize this before it adopts any legislation
that would damage the limited property interests Oy 1ed by the mineral owners.

e Fames [, Flynn
John W, Hawkinson
Edward G. Burg, Esqg.
Michael M. Berger, Esq.
Craig A. Moyer, Bsq,

3H4191003.2
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April 6, 2015

VIA ELECTRONIC MAIL

Benjamin J. Hanelin

Latham & Watkins, LLP

355 South Grand Avenue

Los Angeles, California 90071-1560
Benjamin Hanelin@lw.com

Re:  Carson Gil Code Update: Proposed Zone Text Amendment 20-15 {(Hydraulic
Fracturing Prohibition)

Piear My, Hanelin;’

Thank you for your input provided by correspondence on behalf of Californians for
Energy Independence in connection with proposed Zone Text Amendment 20-15 {Ordinance).
The purpose of this response is to address and provide clarification to the issues you raised.

. Proposed Ordinance Does Not Prohibit Commeon Ol Extraction Methods

As a preliminary matter, the proposed Ordinance does not prohibit common oi} extraction
methods, nor would it result in “a complete shutdown of all existing oil and gas wells in the
City.” Oil and gas uses — including new operations - can continue to operate a variety of routine
matiers that have been waditionally associated with extraction of hydrocarbons.! Even if Zone
Text Amendment 19-15 and the proposed Ordinance are both adopied, legally existing oil and
gas uses may continue. If these uses are non-conforming, they would be subject to regulations
and ordinances governing non-conforming uses, much in the same manner as other legally
nonconforming uses may continue that do not involve petroleum uses,

As there is apparently misunderstanding regarding this issue, we will be recommending
modifications to the propesed Ordinances to make this even more explicit.

/1

" These include routine well cleanout work; routine well maintenance; routine treatment for the purpose of
removal of formation damage due to drilling; bottom hole pressure surveys; routine activities that do not affect the
integrity of the well or the formation; the removal of scale or precipitaie from the perforations, casing, or tubing; a
gravel pack treatment that does not exceed the formation fracture gradient; or a treatment that invelves emplacing
acid in a well and that uses a volume of fluid that is less than the Acid Velume Threshold for the operation and is
below the formation fracture gradient. Steam flooding, cyclical stearning, certain types of workovers and other
traditional operations are also not precluded.

GLOG7.0018/2458%4.4
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It Proposed Ordinance Is Not Preempted Ry State Law

The proposed Ordinance is not preempied by State law. Under California law, local
government regulations that conflict with State general law are preempted.? The preemption
may be express or by implication.’

State law is devoid of any express preemption regarding a city’s ability to regulate zoning
and land uses with regard to oi} and gas. The law is also devoid of any express presmption
regarding hydraulic fracturing and related items.

Next, preemption by implication of legislative intent may not be found when the
Legislature has expressed its intent to permit local regulations or when the statutory scheme
recognizes local regulations.” Likewise, when local government regulates in an area over which
it traditionally has exercised control, such as the location of particular land uses, California
courts will presume that such regulation is not preempied by state statute unless there is a clear
indication of preemptive intent from the Legislature.® Local entities may make further
regulations on phases of the matter not covered by the state legislation in furtherance of the
purpose of the state law, provided such local regulations are not in themselves unreaconable. In
such cases it is said that there is no conflict.® A city has broad discretion in determining what is
reasonable in endeavoring to protect public health, safety, morals, and general welfare of the
community. . The Legislature has speeified certain minimum standards for local zoming
regulations but has carefully expressed its intent to retain the maximum degree of local control.”

State statutes and regulations do not implicitly preempt the City from adopting zoning
and land vse regulations related 1o oil and gas drilling. In at least one provision in the State’s oil
and gas laws the State Legislature stated:

This chapter shall not be deemed a preempiion by the state of any existing right of
cities and counties to enact and enforce laws and regulations regulating the
conduct and location of oil production activities, including, but not limited to,
zomng, fire prevention, public safety, nuisance, appearance, noise, fencing, hours
of operation, abandonment and inspection.’

el Const., art, X1, § 7.

* Candid Enterprises, Inc. v. Grossmont Union High Schoo! Dist. (1985) 39 Cal.3d 878, 885 [218 Cal Rpur,
303].

* Candid Enterprise v. Grossmont Union, supra, 39 Cal.3d 878, 888 [218 Cal.Rptr. 303]. ‘

5 Big Cregk Lumber Co. v. County. of Santa Cruz (2006) 38 Cal.4th 1139, 1149 [136 P.3d 8217, as
modified (Aug. 30, 2006},

® Baronv. City of Los Angeles (1970) 2 Cal.3d 535, 541 [86 Cal.Rptr. 673).

" Carlin v, City of Palm Springs (1971} 14 Cal. App.3d 706, 711 [92 Cal. Rptr, 535].

S Corp. v. Solano County Bd. of Supervisors (1991} 1 Cal.4th 81, 89 {2 Cal.Rptr.2d 5131, see also Gov.
Code, §§ 63800, 65802 and 65850 ef seg.

? Pub. Resources Code, § 1690 {emphasis added).

01607.0018/2458%4.4



Benjarmin J, Hanelin
April 6, 2015
Page 3

Note, the statute recognizes a city is restricted to adopting laws and regulations limited to just
“where” these oil production aciivities may occur, but also includes the conduct “how,”
operations must take place. This includes “how” loud, “how” safe, “how” the use may operate
during certain periods of time, “how” oil production activities must be abandoned, etc.'®

Likewise, California cities and counties have been validly regulating oil and pas
operations since the early 1900°s."’ Early regulations included zoning ordinances resiricting oil
drilling and production to certain zones, stc.” They also included limitations, safegvards, and
controls on how oil and gas operations could be conducted.” As carly as 1925, the Califoinia
Supreme Court held that local governments have “the unquestioned right to regulate the business
of operating oil wells within [their] limits, and to prohibit their operation within delineated areas
and districts, if reason appears for so doing.

Today, local regulation of oil and gas operations is widespread.'” Local government
routinety zone oil and gas uses.'® Some have also codified detailed processes for permitting and
overseeing such operations and regulate matiers such as well spacing and location, grading,
piping, fire prevention and control equipment, signage and Hability insurance.!” Jurisdictions
have also adopted zoning regulations specific to fracking'®

As 3 final consideration, the Ordinance is being considered concurrently with Zone Text
Amendment 19-15, a comprehensive update of the City’s Oil and Gas Code. If that Code and
this proposed Ordinance are both adopted, the Ordinance would subjeci to Section 9504, which
includes a mechanism to prevent inadvertent preemption as the law evolves. That section
provides that in all cases where there is conflict with state laws or regulations, “such siate laws or

v See id

" See, e.g., Pac. Polisades Ass'n v. City of Huntington Beach (1925) 196 Cal. 211, For a general
discussion, see alse Minner & Broderick, Local Control of Oil and Gas Operations: Getting a Handle on Fracking
and Cyclic Steaming Through Lond Use Prohibitions, Moratoria, Discretionary Permits, and Citizen Initiatives
{2014) 23 Envt’l Law News 2,

* See, e.p., Beverly Oif Co. v. City of Los Angeles (1953) 40 Cal.2d 552, 557-58, Trans-Oceanic Oil Corp.
v. City of Santa Barbara (1948) 85 Cal. App.2d 776, 780; Higgins v. City of Bante Mownica (1964) 62 Cab2d 24, 27,

" See, e.g., Friel v. County of Los Angeles (1959} 172 Cal App.2d 142, 145, Wood v, City Planning
Comim’n of San Buenaventura (1955) 130 Cal.App.2d 356, 361.

" Pac. Palisades Ass'n v. City of Huntington Beach, supra, 196 Cal. 211, 217.

' The foliowing is a sample of counties that repulate or restrict and uses involving oil and gas drilling in
some form: Butte County, Celusa County, Glenn County, Humbeldt County, Imperial County, Kern County, Kings
County, Los Angeles County, Marin County, Merced County, San Diego County, San Joaquin County, San Louis
Obispo County, Santa Cruz County, Solano County, Sonoma County, Stanislaus County, Sutter County, Tehama
County, Venture County, and Yolo County. Numerous municipalities in California have similar regulations.

' S¢e, e.g., County of Glenn County Codes, §§ 15.440.020, 15.450.060 (2014) (oil and gas wells allowed
in industrial zone and allowed with conditiona) use permit in timbertand preserve zone),

7 See, e.8., San Benito County Code of Ordinances, Ch. 19 21 (2014) (“Oi} and Gas Wells™),

" See, e.g. Santa Barbara County Code of Ordinances (County Land Use & Development Code), §8
35.52.040, 35.52.050 (2014),

01007.0018/245804.4
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regulations shall prevail over any contradiciory provisions, or contradictory prohibitions or
requirements, made pursuant to this ordinance.”

Under these circumstances there is no express or implied preemption posed by the
proposed Ordinance.

HE  Proposed Ordinance Doss Not Give Rise To A Compensable Taking

The proposed Ordinance does not give rise to a compensable taking under either a facial
challenge or an as-applied challenge.

A. No facial taking

Facial claims assert that the action took the property even without an inquiry into its
circumstances because under any conceivable scenario there was a taking. Facial regulatory
takings challenges are disfavored due io the highly factual nature of the court’s inquiry in each
case.” A facial claim does not appear to be asserted by your correspondence, nor does the
proposed Ordinance give rise to a facial taking.

B. No as-applied taking

As 1o as-spplied challenges, there are two subtypes. The first subtype is a “per se”
taking, where the regnlation deprives the property owner of 100% of the total economic value of
the pmperty.m The second subtype type of as-applied regulatory taking can occur where the
property value is severely diminished as analyzed under a three-prong test set forth in Penn
Central Transportation Company v. City of New York (1978) 438 U.5. 104,

i. Mo “per se” taking

Here, there is no “per se” taking as proposed Ordinances do not deprive the property
owner of 100% of the total economic value of the property for a variety of reasons. As noted
above, common oil extraction methods can continue to be used to extract petroleum. Legally
oxisting oil and gas uses may continue as nonconforming uses even if both the proposed
Ordinance and Zone Text Amendment 19-15 are adopted. Landowners are not prohibited from
other uges of the property recognized by the zoning ordinance. The proposed Ordinance also
recognizes and provides a specific exception for those extraordinary circumstances where such a
“per se” taking may oceur. Regardless, the proposed Ordinance serves to address nuisances
associated by oil and gas operations — which is an exception to a claim of compensable “per se”
regulatory taking,*!

" See Hodel v. Virginia Surface Min. and Reclamation Ass'n, Inc. (1981) 452 U.S. 264, 294795 ; see also
Keystone Bituminous Coal Ass’nv. DeBenedictis (1987 480 U.S. 470, 495-86.)

* Lucas v. South Caroling Coastal Council (1992) 505 U.S. 1003.)

M Ypear v, South Caroling, supra, 505 1.8, 1003, 1029-1030.

G1D07.0018/245894 4
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ii. Mo taking for diminution of value under Penn Contral
There is also not a compensable taking under a “diminution of value” theory.

The Supreme Court has established 2 three-prong diminution in value test 1} the character
of the governmental regulation; (2) the economic impact of the regulation on the claimant; and
(3} the regulation’s interference with distinct, and reasonable, investment-backed expectations.”
California courts may reject a takings claim based on any one of the three factors.”

Generally, regulatory takings clairos based on the “diminution of value” theory rarely
succeed. The California Supreme Court has noted that, “Even a significant diminution in value
is insufficient to establish a confiscatory taking.”' Mere diminution in property value, short of a
complete reduction of all value, cannot by itself establish taking **

A taking has not occurred even when one of the rights in 2 property owner’s “bundle” of
rights is “destroyed” because this does not prohibit all economic benefit.>* If » ymperty owner
refains cetrtain rights, like the rights to possess or devise, then there is no taking.”’ The Supreme
Court’s takings jurisprudence requires that total takings be judged Y the property as a whole”
and not just a portion of the total rights associated with the property.” The Court reaffirmed the
vertical parcel-as-a-whole concept in Kepstone Biruminous Coal with regard to a plaintiff who
owned both a surface and mineral estate — despite state-law recognition of mineral estates as a
separate property interest.” As a result, when owners of a severed coal estate without surface
rights claimed a ban affected a total taking, the supreme Court of Pennsylvania relied upon U.§.
Supreme Court precedent to reject the claim and held the relevant parcel at issue “cannot be
vertically segmented and must be defined to inciude both the surface and mineral rights.”"

Here, the mineral rights cannot be separated from the other rights of the “parcel as a
whole.” Even assuming for the sake of argument there was a complete destruction of access to
all mineral rights, there would still not be a compensable taking because the aggregate must be
viewed in light of the entire parcel. Landowners with rights in the “property as a whole” are not
prohibited from other uses recognized by the zoning ordinance. In fact, even if just the mineral
rights were considered, the proposed Ordinance would not result in a compensable destruction of

2 Penn Central Fransportation Company v. Chy of New York {1978) 438 U5, 104, 124-125; Palazzolo v
Rhode Island (20013 533 U.S. 606, 617,

2 Allegretti & Co. v. County of imperial (2006) 138 Cal. App.4th 1261, 1277.

* Galland v. City of Clovig (20013 24 Cal.4th 1003, 1026.

2 See Concrele Pipe & Prods. of Cal., Inc. v. Constr. Laborers Pension Trust (1953) 508 118, 602, 645,

* Andrus v. Allord (1975) 444 U S, 51, 65-66.

* Ihid.

® Penn Central v. City of New York, supro, 438 U.S.104, 130-131; see Tuhoe-Sierra Pres. Council, Inc. v.
Tahoe Re%mﬁa! Planning Agency (2002) 533 U 8. 302, 331,

; Keysione Bituminous Coal Ass'n v. DeBenedictis (1987) 480 U.5. 470, see also Machipongo Land &
Cogl Co., Inc. v, Commonwealth (Pa. 2002) 799 A.2d 751.

* Maochipongo Land v. Commomyecith, supra, 799 A2d 751, 766

C1007.0018/245894 4
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the mineral right. The proposed Ordinance still enabies an owner of 2 mineral esiate o engage in
conventional oil and gas exiraction. The regulations alse contain language to preclude an
inadvertent taking. Simply stated, there is no reasonable basis for concluding the proposed
Ordinance will result in any sort of a compensable taking.

. “Savings Clause” not “Hiusory” or Ambiguons

The correspondence also rises concerns that the “savings clause” is “iflesory,” and
certain ferms such as “reasonable investment backed expectation” and “nuisance” are
ambiguons, No legal authority was provided regarding these issues,

The proposed Ordinance provides an exception under circumstances where 1} an
owner/operator can establish a reasonable investment backed expectation before the effective
date of the Ordinance; and 2) such well stimulation would not create a nuisance due {o an
adverse impact on persons or properiy within the City. Definitions for “reasonable investment
backed expectation” and “nuisance” are not required in the proposed Ordinance, as the learned
justices of the United States Supreme Court, etc., have already established parameters for these
terms in a “takings” context.’’ As such, the exception in the proposed Ordinance is neither
vague or illusory on its face.

IV,  Ovdinance Complies With CECQA

Finally, the correspondence raisss concerns whether the proposed Ordinance is
“necessary” to protect the environment, and whether the “Staff Report” is sufficient to provide
substantial evidence in support of the proposed Ordinance.

No authority is cited for the novel premise a local agency is precluded from adopting
regulations 1o protect the environment until it becomes “necessary” due to a pending application,
Nor is there any legal authority for the premise that there must be a past record of well
stimulation fechniques within the City that have resulted in harm fo the environment. Instead,
CEQA Guidelines section 15308 only requires the profections act to “assure the mainienance,
restoration, enhancement of the environment. ..”

There is also no authority to support the assumption that substantial evidence in support
of the finding of a Categorical Exemption must only appear in the Staff Report.  Instead,
substantial evidence also include all facts, reasonable assumptions predicated upon facts, and
expert opinion supported by the facts.™® In other words, evidence may be found in light of the
whole record.

3 See, .., Penn Ceniral v. City of New York, supra, 438 U.S. 104, Palazzolo v. Rhode Island, supra, 533
U.8. 606, 617, and Lucas v. South Caroling, supra, 505 U.S. 1003, 1029-1020,
* CEQA Guidelines Section 15384,

01007.0018/2458%94 4



Benjarnin J. Hanelin
April 6, 2015
Page 7

Here, the record includes not only the Planning Commission Staff Report itself, but all
the documents, studies, records, ete., included and referenced in the Staff Report, as well as
power point presentations, public testimony, eic., provided during the Planning Commission
hearing,  Additionally, all public documents, comments and testimony provided in connection
with the City’s discussions of petroleum operations on March 18, 2014, April 15,2014, April 29,
2014, and May 20, 2014 are also part of the record and may constitute “substantial evidence.”
Finally, additional evidence may continue to be added to the record at the continued hearing of

the Planning Commission and at the City Council hearing,

Cnce the vecord as 2 whole s considered, there is substaniial svidence fo suppoit a
tinding of Categorical Exemption under CECGA CGuidelines section 15308,

Y, Conelusion

We thank you for this opportunity to address your client’s concerns and lool forward o
any additional input you may have on this topic.

Very truly yours,

ALESHIRE & WYNPER, LLP

SLC/HkE
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ViA BLECTRONIC MAIL

Tom Muller

Manait, Phelps & Phillips, LLP
FE355 West Olympic Boulevard
Los Angeles, CA 90064-1614
E-Mail: TMudler@manatt.corn

Re:  Proposed Zone Text Amendments 19-15 and 20-15 re Petroleum Operations
Dear Mr, Muller:

Thank you for your input provided by correspondence dated February 23, 2015, on behalf
of The Carson Companies (TCC) in connection with proposed Zone Text Amendments 19-15
and 20-15 (Ordinances). The purpose of this response is to address and provide clarification to
the issues you raised.

I Proposed Ordinances Do Not Prohibit Legal Uses Already Operating

As a preliminary matier, the proposed Ordinances do not prohibit legally operating oil
and gas uses already in existence. As a result, legally existing oil and gas uses may continue,
subject to regulations and ordinances governing non-conforming uses, much in the same manner
as other legally nonconforming uses may continne that do not involve petroleum uses,

What this means is legally operating oi) and gas uses already in existence can continue to
do a variety of routine matters to continue petroleum operations.’ As there is apparently some
misunderstanding regarding this issue, we will be recommending modifications to the proposed
Ordinances to make this even more explicit.

That having been said, certain types of new development, expansion, change in intensity
of use, modification or similar changes proposed in the natare of the existing oil and gas uses or
site would be subject to the Municipal Code in effect at the time of the proposed change. For
example, if the proposed Ordinances are adopted, an existing oil and gas use would be subject to
the new requirements if the operation sought to expand the number of wells on a site, or if it

' These include routine well cleanout work; routine well maintenance; routine treatment for the purpose of
removal of formation damage due to drilling; bottom hole pressure surveys; routine activities that do not affect the
integrity of the well or the formation; the removal of scale or precipitate from the perforations, casing, or tubing; a
gravel pack treatment that does not exceed the formation fracture gradient; or a treatment that involves emplacing
acid in a well and that uses a volume of fiuid that is Jess than the Acid Volume Threshold for the operation and is
below the formation fracture gradieni. Steam flooding, cyclical steaming, certain types of workovers and other
traditional operations are also not precluded.
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sought to commence hydraulic fracturing operations. Applying the Municipal Code standard in
effect at the time of the proposed change of use is consistent with its application to other types of
legally nonconforming uses within the City of Carson that do not involve oil and gas uses,

. Proposed Urdinances Do Not Give Rise To A Compensable Taking

The proposed Ordinances do not give rise to a compensable taking under either a facial
challenge or an as-applied challenge.

A. Mo facial taking

Facial claims assert that the action took the property even without an inquiry into its
circumstances because under any conceivable scenario there was a taking. Facial regulatory
takings challenges are disfavored due to the highly factual nature of the court’s inquiry in each
case.” A facial claim does not appear to be asserted by your correspondence, nor do the
proposed Ordinances give rise to a facial taking,

B. No as-applied taking

4s to as-applied challenges, there are two subtypes. The first subtype is a “per se”
taking, where the regulation deprives the property owner of 100% of the total cconomic value of
the property.” The second subtype type of as-applied regulatory taking can ocour where the
property value is severely diminished as analyzed wnder a three-prong test set forth in Pemn
Central Transportation Company v. Citv of New York (197 83438108, 104,

i Mo “per se” taking

Here, there is no “per se” taking as proposed Ordinances do not deprive the property
owner of 100% of the total economic value of the property for a variety of reasons.  As noted
above, legally existing oil and gas uses may continue as nonconforming uses even if the
proposed Ordinances are adopted. Landowners are not prohibited from other uses of the
property recognized by the zoning ordinance. The proposed Ordinances also recognize and
provide exceptions for those extraordinary circumstances where such a “per se” taking may
occur. Regardless, the proposed Ordinances serve to address nuisances associated by oil and gas
operations — which is an exception to a claim of compensable “ner se” regulatory faking.*

ii. No takiog for diminution of value under Pesn Central

There is also not a compensable taking under a “diminution of value” theory.

* See Hodel v. Virginia Surface Min. and Reclamation Ass'n, Inc. (1981) 452 U8, 264, 294-295 : see also
Keystone Bituminous Coal Ass’n v. DeBenedictis (1987) 480 U.S. 470, 495-96.)

* Lucas v. South Carolina Coastal Council (1992) 505 U 8. 1003,

" Lucas v, South Coroling, supra, 305 115, 1003, 1029-1030.
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The Supreme Court has established a three-prong diminution in value fest 1} the character
of the governmental regulation; (2) the sconomic impact of the regulation on the claimant; and
(3} the regulation’s interference with disiinet, and reasonable, investmeni-backed expectations.”
California courts may reject a takings claim based on any one of the three factors.

(renerally, regulatory takings claims based on the “diminution of value” theory rarely
succeed. The California Supreme Court has noted that, “Even a significant diminution in value
is insufficient to establish a confiscatory taking.”’ Mere diminution in property value, short of a
complete reduction of all value, cannot by itself establish a taking ®

4 taking has not occurred even when one of the rights in a property owner’s “bundle” of
rights is “destroyed” because this does not prohibit all economic benefit.” If 2 g)mperty owWner
retains certain rights, like the rights to possess or devise, then there is no taking,”” The Supreme
Court’s takings jurisprudence requires that total takings be judged 1y the property as a whole”
and not just a portion of the total rights associated with the property.'’ The Court reaffirmed the
vertical parcel-as-a-whole concept in Kevstone Bituminous Coal with regard to a plaintiff who
owned both a surface and mineral estate — despite state-law recognition of mineral estates a5 a
separate property interest.'” As a result, when owners of a severed coal estate without surface
rights claimed a ban affected a total taking, the Supreme Court of Pennsylvania relied upon U S,
sSupreme Court precedent to reject the claim and held the relevant parcel at issue “cannot be
vertically segmented and must be defined to inciude both the surface and mineral rights.”!?

Here, the mineral rights cannot be separated from the other rights of the “parcel as a
whele.” Even assuming for the sake of argument there was a complete destruction of access o
all mineral rights, there would still not be a compensable taking because the aggregate must be
viewed in light of the entire parcel. Landowners with rights in the “property as a2 whole” are not
prohibited from other uses recognized by the zoning ordinance. In fact, the proposed Ordinances
would not result in a compensable destruction of even just the mineral rights. Both proposed
Ordinances, including the restriction on hydraulic fracturing, still enable an owner of a mineral
estate to engage in conventional oil and gas extraction. The regulations also contain a buili-in
safety mechanism to preclude an inadvertent taking. Simply stated, there is no reasonable basis
for concluding the proposed Ordinances will result in any sort of 2 compensable taking,

® See Penn Central Transportation Company v. City of New York (1978) 438 1.5, 104, 124123, Pelazzolo
v. Rhode Island (2001) 533 U.8. 606, 617

§ Allegretti & Co. v, County of Imperial (2006} 138 Cal App.4th 1261, 1277,

" Galland v. City of Clovis (2001) 24 Cal.4th 1003, 1026.

¥ See Concrete Pipe & Prods. of Cal, Inc. v. Consir. Laborers Pension Trust {1993) 508 U.S. 602, 645,

® Andrus v, Allard (1979 444 1.8, 51, 65-566.

“ Ibid,

' Penn Central v, City of New York, supra, 438 U.S. 104, 130-131; see Tohoe-Sierra Pres Council, Inc. v,
Tahoe Regional Planning Agency {2002) 535 U.S. 302, 331,

1 Keystone Bituminous Coal Ass’n v. DeBenedictis (1987) 480 U.S. 470, see also Machipongo Lond &
Coal Co., Ine. v. Commonwealth (Pa. 2002) 799 A.2d4 751,

1 Muchipongo Land Co. v. Commorwealth, supra, 79% A.2d 751, 764,
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I, Proposed Ordinances Are Not Preempied By State Law

The proposed Ordinances are also not preempted by State law. Under California law,
local government regulations that conflict with State general law are preempted. " The
preemption may be express or by implication. '’

State law is devoid of any express preemption regarding a city’s ability to regulate zoning
and Jand uses with regard 1o oil and gas. The law is also devoid of Ay express preemption
regarding hydraulic fracturing and related items.

Next, preemption by implication of legislative intent may not be found when the
Legislature has expressed its intent to permit local regulations or when the statutory scheme
recognizes local regulations.'® Likewise, when local govermment regulates in an area over which
it traditionally has exercised control, such as the location of particular land uses, California
courts will presume that such regulation is not preempted by state statute unless there is a clear
ndication of preemptive intent from the Legislature, !7  Local entities may make further
regulations on phases of the matter not covered by the state legislation in furtherance of the
purpose of the state law, provided such local regulations are not in themselves unreasonable. in
such cases it is said that there is no conflict.’® A city hias broad discretion in determining what is
reasonable in endeavoring to protect public health, safety, morals, and general welfare of the
community, °  The Legislature has specified certain minimum standards for local zomin
regulations but has carefully expressed its intent to retain the maximum degree of local control ?

Here, state statutes and regulations do not unplicitly preempt the City from adopting
zoning and land use regulations related to oil and gas drilling. In at least one provision in the
State’s oil and gas laws the State Legislature stated:

This chapter shall not be deemed o preemption by the state of any existing right of
cities and counties 1o enact and enforce laws and regulations regulating the
conduct and location of oil production activities, including, but not limited to,
zoning, fire preveniion, public safety, nuisance, appearance, noise, fencing, hours
of operation, abandonment and inspection,m

" Cal. Const., art, X1, § 7.

¥ Candid Enterprises, Inc. v. Grossmont Union High School Dist. (1985) 39 Cal3d 878, 885 218
Cal Rpir. 303].

" Candid Enterprises v. Grossmont Union, supra, 39 Cal,3d 878, 888 [218 Cal.Rpir, 303].

" Big Creek Lumber Co. v. Cnty. of Santa Cruz (2006) 38 Caidth 1139, 1149 [136 P.3d 821], as modified
{Aug. 30, 2006),

" Baron v. City of Los Angeles (1970) 2 Cal.3d 535, 541 [86 CalRptr. 6731

* Carlin v. City of Palm Springs (1971) 14 Cal. App.3d 706, 711 [92 Cal.Rptr. 535].

Ly Corp. v. Solano County Bd. of Supervisors (1991) 1 Cal.4th 81, 89 [2 CalRpir.2d 513), see also Gov,
Code §§ 65800, 65802 and 65850 e seq.

* Pub. Resources Caode, § 3650 (emphasis added),
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